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ARE   DEFECTIVELY  INCORPORATED  ASSO- 
CIATIONS   PARTNERSHIPS? 

Upon  this  question,  to  quote  from  a  learned  author, 
"  there  is  almost  every  variety  and  shade  of  judicial 
opinion."  *  "  There  is  a  class  of  cases,"  continues  this 
writer,  "  holding-  to  the  simple,  just,  and  easily  applied 
doctrine  that  where  a  number  of  coadventurers  assume  or 
attempt,  under  the  provisions  of  a  general  statute,  to  organ- 
ize themselves  into  a  corporation,  and  fail  to  take  the  steps 
which  that  statute  makes  essential  to  their  becoming  incor- 
porate, and  assume  to  contract  corporate  debts  without 
having  taken  such  steps,  they  are  liable  for  such  debts  as 
partners.'' 

That  this  doctrine  is  simple  and  easy  of  application  does 
not  admit  of  doubt.  It  has  the  further  merit  of  being  in 
accord  with  the  rule,  everywhere  recognized,  that,  at 
common  law,  "  there  is  no  intermediate  form  of  organiza- 
tion between  a  corporation  and  a  partnership."2  If  persons 
organize  a  joint-stock  company,  for  the  purpose  of  carrying 
on  a  business,  and  do  carry  it  on  with  a  view  of  profit,  the 
common  law  treats  them  as  a  partnership,3  although  they 
did  not  intend  to  form  a  partnership,  and  believed  that  they 

1  Thompson's  Commentaries  on  the  Law  of  Corporations  §2992. 

2  Ricker  v.  American  Loan  and  Trust  Co.  (1885)  140  Mass.  346,  348. 
At  p.  349,  it  is  said:  "  Since  this  association  is  not  a  corporation,  its  mem- 
bers must  be  partners  ;  unless,  indeed,  they  are  simply  co-owners.  But 
we  cannot  look  upon  them  as  simply  co-owners." 

3  Grady  v.  Robinson  (1856)  28  Ala.  289;  Sebastian  v.  Booneville 
Academy  Co.  (Ky.  1900)  56  S.  W.  810. 
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had  not  formed  one.1  The  advice  and  skill  of  "  the  ablest 
legal  assistants  "  such  stockholders  could  obtain,2  never 
saved  them  from  the  unlimited  personal  responsibility  of 
partners.  Their  long  sought  privilege  of  limited  liability 
was  gained  only  by  legislation.3 

It  has  the  further  merit  of  being  in  accord  with  the  rule 
which  is  applied  to  limited  partnerships.  The  special 
partner  in  such  an  association  is  liable  for  its  debts,  and  is 
in  law  a  general  partner  ;  and  the  association  is  a  general 
partnership,  unless  the  statutory  requirements  for  the 
formation  of  a  limited  partnership  have  been  complied 
with.4 

Is  the  Doctrine  Just? 

Undoubtedly  the  enforcement  of  this  doctrine  results  at 
times  in  hardship  to  individuals.  It  is  the  same  hardship, 
however,  as  that  which  is  inflicted  upon  the  member  of  a 
common  law  joint-stock  company,  or  upon  the  special 
partner  in  a  limited  partnership,  who  supposes  that  his  con- 
tract and  conduct  do  not  make  him  a  general  partner,  when 
by  the  well  established  rules  of  law  they  do  bring  him  into 
that  relationship.  In  Farnum  v.  Patch,6  and  Carter  v.  Mc- 
Clure,6  the  defendants  took  part  in  organizing  co-operative 
stores.  They  did  not  suppose  they  were  forming  a  copart- 
nership with  their  associates  in  the  undertaking.  Their 
prime  motive  was  to  obtain  goods  through  the  store,  at  a 
small  advance  upon  the  wholesale  price,  and  thus  escape 
what  they  deemed  to  be  the  extortion  theretofore  practiced 
upon  them  by  local  merchants.  In  each  case,  the  business 
was  carried  on  at  a  loss,  and  the  defendants  were  compelled 
to  pay  to  creditors  several  thousand  dollars  over  and  above 
their  shares  of  stock.  u  Their  belief  or  understanding,'' 
said  the  courts  in  deciding  those  cases,   "  that  during  the 

1  Farnum  v.  Patch  (1880)  60  N.  H.  294  ;  Wells  v.  Gates  (N.  Y.  1854} 
18  Barb.  554;  Imperial  Shale  Brick  Co.  v.  Jewett  (1901)  169  N.  Y.  143, 
150  ;  Carter  v.  McClure  (1897)  98  Term.  109  ;  38  S.  W.  585. 

2  In  re  Agriculturist  Cattle  Ins.  Co.,  Baird's  Case  (1870)  5  Ch.  App. 
725. 

3  Rex  v.  Dodd  (1808)  9  East  516,  527;  Greenwood's  Case  (1854)  3 
De  G.  M.  &  G.  458,  477 ;  Lindley  on  Companies  (6th  Ed.)  354  et  seq. 

4  Pierce  v.  Bryant  (Mass.  1862)  5  Allen  91 ;  Myers  v.  Edison  General 
Electric  Co.  (1896)  59  N.  J.  L.  153 ;  35  At.  1069. 

6  (1 880)  60  N.  H.  294,  327.        "(1897)  98  Tenn.  109,  114,  116. 
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time  they  were  stockholders,  they  were  not  '  partners,'  in 
the  legal  sense  of  the  word,  was  a  mistaken  and  immaterial 
view  of  the  law.'' 

Does  the  stockholder  in  an  association  which  he  has  at- 
tempted but  failed  to  incorporate,  who  is  held  liable  as  a 
partner  for  association  debts,  make  out  any  greater  case  of 
hardship,  than  the  stockholders  in  the  co-operative  stores? 
He  did  not  suppose  that  his  connection  with  the  business 
would  subject  him  to  partnership  liabilities,  it  is  true.  He 
thought  that  he  was  escaping  such  liabilities  by  calling  into 
existence  that  artificial  person,  a  corporation.  The  law 
pointed  out  clearly  the  way  in  which  such  corporation 
could  be  organized.  He  failed  to  follow  that  way.  The 
business  was  carried  on  with  the  money  which  he  and  his 
associates  had  contributed ;  it  was  carried  on  for  their 
profit;  and  by  the  men  whom  they  had  chosen,  and  in  the 
manner  which  they  directed.  Should  not  their  belief  that 
they  had  called  into  existence  an  artificial  person,  a  corpo- 
ration, and  had  thus  limited  their  liability  for  its  debts  to 
their  contributions  to  its  capital,  be  deemed  simply  "a 
mistaken  and  immaterial  view  of  the  law  ''?  If  there  is  any 
hardship  in  holding  them  personally  liable  for  all  the  debts  of 
the  business,  does  it  not  come  from  these  two  principles — 
first,  that  everyone  is  bound  to  know  the  law  ;  and  second, 
that  each  partner  is  liable  for  all  of  the  debts  of  the  partner- 
ship? 

The  Supreme  Court  of  Louisiana  had  occasion  recently 
to  deal  with  this  topic,  and  expressed  itself  in  these  words  :x 
"  If  there  has  been  any  hesitation  on  our  part  in  reaching 
a  conclusion,  it  was  after  giving  consideration  to  thoughts 
quite  suggestive  and  prettily  expressed  by  counsel,  in  re- 
ferring to  the  spirit  of  equity  of  modern  jurisprudence, 
which  they  invoke  as  having  sought  to  have  justice,  pure 
and  simple,  administered  between  man  and  man ;  which  has 
sought  to  rise  above  matter  of  form,  to  keep  abreast  the 
advance  of  other  sciences,  and  to  make  the  law  loved  rather 
than  feared.  It  was  forcibly  said  at  the  bar  that  the  law 
has  bidden  adieu  to  the  era  of  snares  and  traps  into  which 
the  innocent  and  unwary  could  be  led  to  their  own  undo- 
ing.    Everywhere  equity  is  predominant.     These  are  ap- 

^ehman  v.  Knapp  (1896)  48  La.  Ann.  1148,  11 55;  20  So.  674. 
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pealing  thoughts.  But  if  the  law  has  determined  a  matter 
with  all  its  circumstances,  equity  cannot  intermeddle.'' 
Accordingly  the  court  proceeded  to  decide  the  case  in  ac- 
cordance with  what  Mr.  Thompson  well  described  as  "the 
simple,  just  and  easily  applied  doctrine." 

SOME  OF  THE   OBJECTIONS   TO  THIS   DOCTRINE. 

A  learned  judge1  has  stated  the  following  objections  to 
the  maintenance  of  a  suit  for  the  enforcement  of  this  doc- 
trine :  "  It  involves  judicial  nullification  of  franchises  and 
powers  enjoyed  and  exercised  by  a  de  facto  corporation  as  a 
distinct  entity  recognized  by  the  law,  acquiesced  in  by  the 
State ;  defeats  the  corporate  character  of  the  contract; 
changes  the  relation  from  that  of  stockholders  to  that  of 
partners,  substitutes  other  and  new  parties  to  the  contract; 
effects  the  imposition  of  an  enlarged  liability,  which  they 
did  not  assume,  but  intended  to  avoid,  so  understood  by 
the  creditor  when  he  contracted  the  debt  with  the  corpora- 
tion as  such.  The  contract  is  valid  and  binding  on  the 
corporation,  which  the  creditor  trusted.  No  injustice  is 
done  him,  for  all  his  rights  and  remedies  are  preserved  by 
the  principle  that  the  corporation  and  the  shareholder  are 
estopped  from  denying  its  legal  existence,  as  against  him. 
It  will  not  answer  to  say  that  he  is  not  repudiating  but  en- 
forcing the  contract.  He  repudiates  the  party,  the  cor- 
poration, with  which  he  made  the  contract  and  seeks  its 
enforcement  against  parties  who  never  entered  into  con- 
tractual relation  with  him.'' 

(i)  Nullification  of  Franchises.  That  a  judgment,  ob- 
tained by  a  creditor  against  the  stockholders  or  managers 
of  a  de  facto  corporation  as  partners,  has  any  effect  upon 
the  legal  status  of  the  so-called  corporation  is  a  surprising 
proposition.  Would  such  a  judgment  be  a  bar  to  a  subse- 
quent action  by  the  State  to  forfeit  the  charter?  Could  it 
be  offered  in  evidence  by  any  other  creditor  in  an  inde- 
pendent suit  brought  against  the  stockholders  or  managers? 
Would  it  be  receivable  in  evidence  against  any  other  cre- 
ditor suing  the  corporation,  under  a  defense  that  the  cor- 

'Clopton,  J.,  Snider's  Sons  &  Co.  v.  Troy  (1890)  91  Ala.  224;  8  So. 
658  ;  43  Al.  Law  J.  295  ;  9  R.  &  C.  L.  J.  272  ;  11  L.  R.  A.  515  ;  24  Am.  St. 
R.  887. 
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poration  never  had  a  legal  existence?  In  Lehman  v.  Knapp1 
the  court  said  :  "  The  defendants  urge  that  the  State  alone 
can  question  corporate  existence.  That  may  be  in  cases 
in  which  it  is  sought  to  have  the  charter  forfeited ;  but 
here  the  suit  is  to  enforce  the  personal  liability  of  officers 
of  a  corporation  for  corporate  debts  which  they  have  in- 
curred, because  of  their  violation  of  the  general  statute.  It 
may  be  maintained  by  creditors  without  direct  proceed- 
ing taken  at  the  instance  and  in  the  name  of  the  State.  The 
State  has  no  interest  in  the  indebtedness,  and  no  reason 
arises,  in  consequence,  requiring  her  intervention  in  the 
matter.'' 

This,  it  is  submitted,  is  good  sense  and  good  law.  The 
creditor  does  not  ask  to  take  away  any  franchises  or 
powers  from  the  pretended  corporation.  A  judgment  in 
his  favor  against  the  stockholders  or  managers  as  partners 
does  not  annul  the  corporation  charter,  or  have  any  legal 
bearing  upon  it.  If  the  facts  elicited  in  such  a  litigation 
are  brought  to  the  attention  of  the  State  officials,  they  may 
or  they  may  not  institute  proceedings  to  forfeit  the  fran- 
chise. The  doctrine  that  the  validity  of  a  corporation 
cannot  be  attacked  collaterally  "  is  derived  from  tradition. 
When  the  franchise  was  a  direct  grant  made  by  the  execu- 
tive or  legislative  department,  the  charter  was  deemed  the 
act  of  a  co-ordinate  branch  of  the  government ;  and, 
in  deference  to  the  political  power,  was  treated 
as  a  judgment  which  could  not  be  impeached  col- 
laterally." At  present,  however,  the  incorporation  has 
become  the  act  of  the  individuals,  organizing  the  associa- 
tion. Compliance  with  the  statutory  requirements  is  the 
only  condition  of  obtaining  the  franchise,  with  the  conse- 
quent limitation  upon  the  corporator's  liability  for  the  asso- 
ciation debt.  There  is  no  longer  any  reason  for  the  rule, 
that  the  validity  of  a  corporation  shall  not  be  attacked  col- 
laterally, in  a  suit,  the  very  object  of  which  is  to  subject  the 
defendants  to  an  established  common  law  liability,  from 
which  they  have  sought  to  screen  themselves  by  incorpora- 
tion.2 

Indeed,  in  most  of  the  jurisdictions  which  prohibit  col- 

'48  La.  Ann.  (1896)  1148,  11 53-4. 

2  Principles  of  Partnership.     By  James  Parsons  (2d  Ed.)  §  24. 
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lateral  attacks  upon  the  validity  of  de  facto  corporations, 
such  attacks  are  allowed  if  the  defects  in  the  incorporation 
proceedings  are  very  great  \x  or  if  the  statute  under  which 
the  incorporation  is  attempted  is  unconstitutional  ;8  or  if 
the  association  carries  on  a  business  which  the  corporation 
statute  does  not  authorize;3  or  if  the  existence  of  the  alleged 
corporation  is  denied.4 

(2)  Changing  the  Contract.  This  objection  is  specious 
rather  than  sound.  A  business  is  conducted  in  the  name  of 
John  Smith.  X  becomes  a  creditor  for  goods  sold.  He 
takes  a  promissory  note  for  the  debt  signed  "John  Smith." 
When  selling  the  goods  and  taking  the  note,  he  supposes 
that  John  Smith  is  the  sole  owner  of  the  business,  and  gives 
credit  in  accordance  with  that  supposition.  Afterwards,  he 
discovers  that  John  Jones  was  all  this  time  a  dormant  part- 
ner of  John  Smith.  X  is  entitled  to  sue  Smith  alone,  or  to 
sue  Smith  and  Jones.  If  he  brings  an  action  against  Smith, 
the  latter  is  estopped  from  pleading  the  non-joinder  of 
Jones.  If  X  sues  both,  neither  can  be  heard  to  say  that 
he  is  changing  the  contract  and  substituting  another  and 
new  party  to  the  contract,  thereby  securing  the  pecuniary 
responsibility  of  one,  whose  liability  for  the  debt  he  did  not 
stipulate  for,  and  did  not  know  that  he  was  obtaining.5  A 
similar  result  ensues,  in  actions  against  those  who  have  un- 
dertaken to  organize  a  limited  partnership,  as  we  have 
already  seen. 

It  is  submitted  that  the  creditor  of  a  business  association, 
who  sues  the  stockholders  as  partners  upon  discovering 
that  they  were  not  a  corporation,  acts  precisely  as  the  law 
permits  the  creditor  of  a  dormant  partner  to  act.     If  the 

1  Bergeron  v.  Hobbs  (1897)  96  Wis.  641,  644;  71  N.  W.  1056. 

2  Brandenstein  v.  Hope  (1894)  101  Cal.  131;  35  Pac.  562;  Eaton  v. 
Walker  (1889)  76  Mich.  579;  43  N.  W.  638;  Snyder  v.  Studebaker  (1862) 
19  Ind.  462. 

3  Henry  v.  Simanton  (1903)  64  N.  J.  Eq.  572;  54  At.  153;  Empire  Mills 
v.  Alston  Grocery  Co.  (1891)  4  Willson  Tex.  App.  346;  15  S.  W.  505;  12 
L.  R.  A.  366. 

4  Elgin  Nat.  Watch  Co.  v.  Loveland  (1904)  132  Fed.  41,  45,  and  cases 
there  cited. 

5  Winship  v.  Bank  of  the  U.  S.  (1831)  5  Pet.  529,  561;  Mohawk  Nat. 
Bankz/.  Van  Slyck  (N.  Y.  1883)  29  Hun  188;  Chamberlain  v.  Madden  (S. 
C.  1854)  7  Rich.  L.  395;  Reab  v.  Pool  (1889)  30  S.  C.  140;  8  S.  E.  703; 
Swan  v.  Steele  (1806)  7  East  210;  Robinson  v.  Wilkinson  (1817)  3  Price 
538;  Beckham  v.  Drake  (1841)  9  M.  &  W.  79;  (1843)  11  M.  &  W.  315. 
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stockholders  had  desired  to  shield  themselves  by  a  contract, 
when  they  had  not  shielded  themselves  by  validly  incor- 
porating, they  should  have  secured  from  the  creditor  a 
clear  and  express  stipulation  that  he  would  look  only  to  the 
pretended  corporation,  or  to  its  assets,  for  satisfaction  of 
his  claim.  Exemption  from  their  common  law  liability  is 
not  to  be  inferred  from  equivocal  language  or  conduct.  It 
must  be  established  by  clear  and  express  stipulation.  Chan- 
cellor Kent  states  the  rule  as  follows  :  "  The  members  of  a 
private  association  may  limit  their  personal  responsibility, 
if  there  be  an  explicit  stipulation  to  that  effect  made  with 
the  party  with  whom  they  contract,  and  clearly  understood 
by  him  at  the  time.  But  stipulations  of  that  kind  are  looked 
upon  unfavorably,  as  being  contrary  to  the  general  policy 
of  the  law."1 

Lord  Lindley's  view  is  substantially  the  same.  He 
says :  "  Various  attempts  have  been  made  from  time  to  time 
to  form  partnerships  without  exposing  their  members  to 
ruin  in  the  event  of  loss.  But  the  only  effectual  method  of 
accomplishing  this  object  is  to  stipulate  with  each  creditor 
that  he  shall  be  paid  out  of  the  funds  of  the  partnership,  and 
that  he  shall  not  be  entitled  to  require  the  individual  part- 
ners to  pay  more  than  a  certain  amount  of  those  funds."2 

In  Hess  and  others  v.  Werts3  it  appeared  that  Hess  and 
his  associates  had  organized  and  conducted  to  a  failure 
"  The  Farmers  and  Mechanics  Bank  of  Fayette  County, 
Penn."  They  issued  notes  "  payable  to  bearer  on  demand 
out  of  their  joint  funds,  according  to  the  articles  of  associa- 
tion.' By  those  articles  it  was  provided  that  payment  was 
to  be  made  when  convenient.  In  a  suit  on  these  notes 
Hess  and  his  associates  sought  to  escape  personal  liability 
on  the  ground  that  the  stipulation  quoted  above  exempted 
them  from  such  liability.  They  were  unsuccessful.  Said 
Gibson,  J.:  "  I  see  no  reason  to  doubt,  but  that  they  may 
limit  their  responsibility,  by  an  explicit  stipulation,  made 
with  the  party  with  whom  they  contract,  and  clearly 
understood  by  him  at  the  time.  But  this  is  a  stipulation  so 
unreasonable  on  the  part  of  the  partnership,  and  affording 
such    facility  to   the    commission  of  fraud,   that    unless   it 

1  Commentaries,  vol.  3,  p.  27.        2  Lindley  on  Partnership  (5th  Ed.)  27. 

3  (Pa.  1818)  4  Serg.  &  R.    356,  361. 
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appear  unequivocally  plain,  from  the  terms  of  the  contract, 
I  will  never  suppose  it  to  have  been  in  the  view  of  the 
parties.  Unless  the  contrary  clearly  appeared,  I  would 
not  suppose  anyone  so  imprudent,  as  to  contract  solely  on 
the  credit  of  a  fund,  exclusively  within  the  control  of 
another,  and  of  the  solvency  of  which  he  could  not  com- 
mand the  means  of  obtaining  a  knowledge."1 

It  is  precisely  this  imprudence,  which  Mr.  Justice 
Clopton,  and  those  who  agree  with  him,  impute  to  every 
creditor  of  a  pretended  corporation  ;  and  they  base  this 
imputation  not  on  any  such  printed  stipulation  as  appeared 
in  Hess  v.  Werts,  but  upon  the  mere  fact  that  a  contract  has 
been  made  with  a  business  association,  in  a  corporate  name 
and  upon  an  untrue  representation  by  these  associates  that 
they  were  incorporated. 

It  is  true,  that  in  some  jurisdictions  which  adopt  Justice 
Clopton's  view,  the  associates  are  held  liable  as  partners 
to  creditors  who  are  not  shown  to  have  bad  any  knowledge 
of  the  existence  of  a  pretended  charter,  nor  to  have  assumed 
that  the  associates  were  incorporated.2  In  such  cases,  say 
these  courts,  the  creditors  are  not  estopped  to  claim  against 
the  associates  as  partners. 

(3)  Estoppel  upon  Creditors.  If,  say  these  same  courts, 
one  deals  with  these  associates  "  as  a  corporation,  he  is 
estopped  from  claiming  against  them  in  any  other  capacity, 
even  though  they  failed  to  record  their  charter,"  or  to  do 
some  similar  act,  which  the  statute  makes  a  condition  pre- 
cedent to  the  existence  of  a  corporate  franchise.  Why 
should  they  be  so  estopped  ? 

The  answer  most  frequently  given  is,  that,  as  the  de facto 
corporation  would  be  estopped  to  deny  its  corporate  ex- 
istence, if  the  creditor  sued  it,  the  creditor  should  also 
be  estopped  to  deny  that  existence.  This  conclusion,  it  is 
submitted,  is  not  justified.      We  have  seen  that  the  osten- 

1  In  Imperial  Shale  Brick  Co.  v.  Jewett  (1901)  169  N.  Y.  143,  150;  62 
N.  E.  167,  169  it  is  said  :  "  This  company  or  association  was  not  incor- 
porated, was  in  nowise  exempted  by  law  from  partnership  liability,  except 
as  it  should  in  its  agreement  with  the  insured  actually  and  explicitly  so 
exempt  itself." 

2  Guckert  v.  Hacke  (1893)  159  Pa.  303  ;  28  At.  249  ;  New  York  Nat. 
Ex.  Bank  v.  Crowell  (1896)  177  Pa.  313;  35  At.  613;  Slocum  v.  Head 
(1900)  105  Wis.  431  ;  81  N.  W.  673  ;  50  L.  R.  A.  324. 
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sible  partners  are  estopped  from  denying  that  they  are  the 
only  members  of  the  firm,  when  sued  by  one  who  has 
become  a  creditor  while  the  existence  of  a  dormant  partner 
was  concealed  by  them ;  but  that  the  creditor  is  not 
estopped  from  such  denial ;  that  he  may  join  the  dormant 
and  ostensible  partners  as  defendants,  although  he  supposed 
he  was  contracting  with  the  ostensible  partners  only,  and 
did  not  know  that  he  was  getting  the  personal  credit  of  the 
dormant  partner.  Of  course,  the  individuals  who  are 
carrying  on  business  as  a  corporation,  should  be  estopped 
from  denying  the  corporation's  existence,  as  against  one 
who  has  been  induced  to  deal  with  the  association,  by  the 
representation  of  these  individuals  that  it  had  a  valid  ex- 
istence. But  when  such  person  discovers  that  the  represen- 
tation was  untrue,  why  should  he  not  be  at  liberty  to  sue 
the  individuals  as  partners?  What  act  has  he  done,  what 
statement  or  representation  has  he  made,  which  has  induced 
these  individuals  to  so  act,  that  a  suit  against  them  as 
partners  would  operate  as  a  fraud  upon  them  ?  It  is  sub- 
mitted that  the  situation  of  such  a  person  is  most  unlike1 
that  of  one,  who  has  received  property  or  pecuniary  benefit 
from  a  pretended  corporation  and,  in  consideration  thereof, 
has  deeded  property  to  it2  or  given  it  his  note  or  other 
obligation.3  In  such  circumstances,  it  would  be  most  un- 
conscientious in  him,  and  a  fraud  upon  others,  to  recover 
the  land,  or  to  escape  the  payment  of  an  honest  debt  by 
denying  the  existence  of  the  corporation. 

(4)  Intention  not  to  form  a  Partnership.  In  the  latest 
edition  of  Parsons  on  Partnership,4  it  is  said  :  "  Where  there 
is  shown  to  be  an  association  for  business  purposes  it  is 
presumed  to  be  a  partnership ;  if  the  associates  wish  to 
escape  liability  on  the  ground  that  the  association  is  incor- 
porated, they  must  prove  that  fact.  But  where  persons 
unite  to  form  a  corporation,  and  believe  that  they  have 
done   so,  it  is  clear  that  they  should  not  be  held  liable  as 

1  This  is  brought  out  clearly  in  Kaiser  v.  Lawrence  Savings  Bank 
(1881)  56  la.  104,  109. 

2  Snyder  v.  Studebaker  (1862)  19  Ind.  462. 

8  Trustees  of  Vernon  Society  v.  Hills  (N.  Y.  1826)  6  Cow.  23  ;  Brower 
v.  Appleby  (N.  Y.  1847)  1  Sandf.  158:  Union  Church  v.  Pickett  (1859) 
19  N.  Y.  482. 

4  (1893)  §§  56,  57.  P-  50. 
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partners;  for  they  never  intended  to  form  an  association 
which  the  law  calls  a  partnership.  In  accordance  with  this 
principle  it  is  generally  held  that  where  parties  believe 
themselves  to  be  stockholders  in  a  legal  corporation, 
they  cannot  be  held  liable  to  third  persons  as  partners, 
though  there  is  no  corporate  liability."  Many  cases  from 
different  jurisdictions  are  cited  in  support  of  the  proposi- 
tion, contained  in  the  last  sentence  of  the  foregoing  extract; 
but  the  only  ones  which  squarely  sustain  it  are  those  from 
Massachusetts.  In  nearly  every  other  jurisdiction,  the 
exemption  from  partnership  liability  is  limited  to  the  stock- 
holders in  a  de  facto  corporation;  and  the  essentials  of 
such  an  organization  are  stated  as  follows:  (i)  A  law  (and 
this  means  of  course  a  constitutional  statute)  under  which 
the  organization  might  have  been  incorporated;  (2)  A  bona 
fide  attempt  to  become  incorporated;  and  (3)  An  assumption 
and  exercise  of  such  powers,  as  the  pretended  corporation 
was  authorized  by  the  law  to  exercise,  unchallenged  by  the 
State.  1 

In  Humphreys  v.  Mooney,2  one  of  the  cases  cited,  the 
court  said :  "  The  facts  in  a  given  case  may  sometimes  war- 
rant a  holding  of  partnership  liability,  as  when  an  already 
constituted  partnership  seeks  to  become  incorporated,  and 
exercises  corporate  powers  without  color  of  right,  or  where 
an  associated  company  by  deceit  or  misrepresentation, 
fraudulently  attempts  to  evade  individual  liability  through 
a  false  assumption  of  pretended  corporate  authority." 

In  Stafford  Bank  v.  Palmer,3  another  cited  case,  the 
court  said  :  "  That  a  joint-stock  corporation  may  be  so 
defectively  or  illegally  organized  and  conducted  as  to  be- 
come an  ordinary  partnership  and  its  members  held  liable 
under  certain  circumstances  is  undoubtedly  true." 

In  Henry  v.  Simanton,4  an  incorporated  grange  carried 

Bergeron  v.  Hobbs  (1897)  96  Wis.  641  ;  71  N.  W.  1056,  and  cases 
cited  in  prevailing  and  dissenting  opinions. 

2  (1880)  5  Colo.  282,  288.         3  (1880)  47  Conn.  443,  448. 

4  (1903)  64  N.  J.  Eq.  572,  578;  54  At.  153,  156.  The  following  state- 
ment is  approved  by  the  court :  "  Where  the  business  for  which  incorpo- 
ration is  sought  is  not  within  the  class  of  business  mentioned  in  the  act 
itself,  the  attempted  incorporation  is  void,  and  the  participants  are  liable  as 
copartners."  1  Cook  on  Stockholders,  p.  316,  §  236.  Accord.  Ridenourv. 
Mayo  (1883)  40  Oh.  St.  9. 
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on  a  mercantile  business,  and  its  members  were  sued  as  co- 
partners by  business  creditors.  Said  Reed,  V.  C.  :  "  In  my 
judgment  the  business  conducted  by  the  members  of  the 
organization  was  so  entirely  aside  from  the  power  con- 
ferred upon  the  grange  by  the  statute  under  which  the 
incorporation  was  effected,  that  the  business  must  be  re- 
garded as  partnership,  and  not  corporate." 

In  Bergeron  v.  Hobbs,1  the  prevailing  opinion  declared  : 
"  It  is  immaterial  that  the  defendants  have  carried  on  a 
business  under  the  supposed  authority  to  act  as  a  body 
corporate,  in  entire  good  faith.  If  they  had  not  color  of 
legal  right,  they  have  obtained  no  immunity  from  indi- 
vidual liability  for  the  debts  of  the  supposed  corporation. 
Until  the  articles  of  incorporation  are  filed  in  the  office 
of  the  register  of  deeds  of  the  county,  there  is  no  color  of 
legal  right  to  act  as  a  corporation.  The  filing  of  such  a 
paper  is  a  condition  precedent  to  the  right  to  so  act.  The 
defendants  are  not  a  corporation  de  jure,  or  de  facto ;  but 
are  liable  for  the  plaintiff's  claim  as  partners."  Marshall, 
J.,  dissented,  on  the  ground  that  the  evidence  established 
the  existence  of  a  corporation  de  facto,  but  added :  "  The 
existence  of  the  law,  and  some  attempt  to  comply  with  it, 
are  essential,  because^  without  them  there  can  be  no  assump- 
tion of  the  right  to  corporate  existence  in  good  faith.  Per- 
sons cannot  be  said  to  honestly  obtain  the  right  to  corpo- 
rate existence  in  the  absence  of  any  law  authorizing  the 
organization,  or  in  the  absence  of  some  honest  attempt  to 
comply  with  such  law." 

The  foregoing  quotations  present  fairly  the  views  held 
by  nearly  every  court,  save  that  of  Massachusetts,  on  the 
point  in  question.  It  is  apparent  from  them,  that  the  asso- 
ciates in  a  business  organization  do  not  escape  liability  as 
partners  for  its  debts,  unless  they  have  organized  a  de  facto 
corporation,  which  can  be  held  liable  for  those  debts. 

Indeed,  even  in  Massachusetts,  it  has  been  decided3 
that  one  who  "  believed  himself  to  be  a  stockholder  in  a 
legal  corporation  "  could  be  held  liable  personally  to  cred- 
itors for  goods  sold  by  them  to  the  pretended  corporation, 
and  for  the  price  of  which  they  had  taken  a  note  signed  by 

1  (1897)  96  Wis.  641  ;  71  N.  W.  1056. 

2  Montgomery  v.  Forbes  (1889)  148  Mass.  249. 
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the  corporation.  The  jury  found  that  the  defendant  did 
not  in  good  faith  attempt  to  organize  the  corporation,  but 
that  he  believed  it  to  be  a  valid  corporation.  "  His  belief," 
said  the  court,  "  in  view  of  the  facts  of  the  case,  is  imma- 
terial." In  this  case  it  is  to  be  observed,  the  defendant  had 
gone  through  the  form  of  incorporating  his  business,  in 
accordance  with  the  statutes  of  New  Hampshire.  Articles, 
which  in  form  complied  with  those  statutes,  were  duly 
signed  by  himself  and  others  and  duly  filed;  and  thereafter 
he  carried  on  business  as  the  Forbes  Woolen  Mills  Corpo- 
ration, under  the  statutory  charter.  His  lack  of  good 
faith  in  the  matter  prevented  even  a  de  facto  corporation 
from  coming  into  existence,  and  left  him  personally  liable 
for  the  business  debts.  Had  the  stockholders  in  this  busi- 
ness been  two  persons  instead  of  one,  the  reasoning  of  the 
court  would  seem  to  lead  to  the  conclusion  that  they  would 
have  been  liable  as  partners. 

It  is  true,  however,  that  the  Supreme  Court  of  Massa- 
chusetts in  Fay  v.  Noble1  did  declare  that,  though  the 
defendants  had  not  succeeded  in  calling  a  corporation  into 
existence,  yet,  as  they  in  good  faith  believed  they  had  incor- 
porated themselves,  they  could  not  be  held  liable  as  part- 
ners, because  they  never  intended  to  form  a  partnership. 
The  decision,  we  submit,  is  irreconcilable  with  the  doctrine 
which  is  uniformly  applied  in  litigations  growing  out  of 
joint-stock  companies,  co-operative  store  ventures  and 
limited  partnerships,  and  set  forth  earlier  in  this  article.  Its 
unsoundness  consists  in  the  assumption  that  there  can  be  no 
partnership  between  persons  without  a  specific  intent  to 
assume  partnership  liability.  Undoubtedly,  at  the  present 
time,  both  in  England  and  in  this  country,  the  partnership 
relation  cannot  be  instituted  without  the  assent  of  the 
parties  thereto.  It  is  not  forced  upon  them  by  an  arbitrary 
rule  of  law.  But,  "  it  is  possible  for  parties  to  intend  no 
partnership  and  yet  to  form  one.  If  they  agree  upon  an 
arrangement  which  is  a  partnership  in  fact,  it  is  of  no 
importance  that  they  call  it  something  else,  or  that  they 
even  expressly  declare  that  they  are  not  partners.  The  law 
must  declare  what  is  the  legal  import  of  their  agreements, 

1  (1851)  7  Cush.  (61  Mass.)  188. 
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and  names  go  for  nothing,  when  the  substance  of  the 
arrangement  shows  them  to  be  inapplicable."1 

In  such  a  case  as  Fay  v.  Noble,  persons  contribute  capital 
with  which  a  common  business  is  carried  on  in  the  name  of 
the  Western  Boston  Iron  Company  or  some  other  pretended 
corporation.  The  associates  undertake  to  incorporate,  but 
11  in  consequence  of  an  omission  to  comply  with  the 
requisites  of  law  in  the  organization  of  a  corporation,  the 
proceedings  are  rendered  void.''  The  association  is  con- 
sequently "  unorganized  and  incompetent  to  act  as  a  cor- 
poration." Nevertheless,  the  common  business  is  carried 
on  with  the  capital  thus  contributed  ;  by  agents  designated 
by  the  contributors  ;  in  accordance  with  the  will  of  the  con- 
tributors and  for  their  profit.  What  is  lacking,  in  such 
a  case,  to  a  partnership  in  fact?  Only  this,  the  intention  to 
incur  the  liabilities  of  partners.  Such  lack,  it  is  submitted, 
does  not  prevent  the  existence  of  a  partnership. 

Dealing  with  a  somewhat  similar  case,  arising  under 
Bovill's  Act  in  England,  Jessel,  M.  R.,2  said:  "The  inten- 
tion exhibited  on  the  face  of  the  documents  was  to  give  the 
contributors  all  the  benefits  of  the  partnership,  and,  if  pos- 
sible, to  secure  them  from  suffering  from  the  liabilities.  The 
reason  for  it  was  this  :  the  framers  of  the  instrument  thought 
that  Bovill's  Act  could  protect  them.  ...  It  was  said, 
and  said  with  considerable  force,  by  Mr.  Chitty  and  Mr. 
Mathew,  that  they  never  intended  to  be  partners.  What 
they  did  not  intend  to  do  was  to  incur  the  liabilities  of  part- 
ners. If  intending  to  be  a  partner  is  intending  to  take  the 
profits,  then  they  did  intend  to  be  partners.  If  intending  to 
take  the  profits,  and  have  the  business  carried  on  for  their 
benefit  was  intending  to  be  partners,  then  they  did  intend 
to  be  partners.  If  intending  to  see  that  the  money  was 
applied  for  that  purpose  and  for  no  other  was  intending  to 
be  partners,  then  they  did  intend  to  be  partners.  But  if  it 
is  tried  by  the  other  test,  whether  they  intended  to  be  pro- 
tected under  Bovill's  Act  from  liability  to  third  persons, 
then  I  think  they  did  intend  to  be  protected  from  liability." 
And  the  court   held  the  contributors  to  be  partners  "  and 

1  Beecher  v.  Bush  (1881)  45  Rich.  188. 

2  Pooley  v.  Driver  (1876)  5  Ch.  D.  458. 
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liable   to  the  consequences    of  being  partners,  and  to  the 
whole  of  the  engagements  of  the  partnership.'' 

Nearly  a  century  ago,  a  learned  judge  declared  :x  ''An 
exemption  from  individual  liability  is  the  most  substantial 
benefit  derived  from  a  charter  ;  the  having  perpetual  suc- 
cession, ability  to  sue,  and  be  sued  corporately  &c,  are  only 
matters  of  convenience  and  may  be  dispensed  with."  To 
secure  this  exemption  is  the  prime  object  of  persons  who 
attempt  to  incorporate  their  business  association.  The  inten- 
tion to  secure  this  exemption  is  not  in  truth,  and  ought  never 
to  be  considered,  the  equivalent  of  an  intention  not  to  form 
the  relation  which  the  law  regards  as  that  of  partnership. 
It  is  the  failure  to  distinguish  between  these  two  intentions, 
and  the  consequent  confusion  of  thought,  that  have  led  so 
many  judges  to  hold  that  defectively  incorporated  associa- 
tions are  not  partnerships. 

Francis  M.  Burdick. 

New  York. 

1  Gibson,  J.,  in  Hess  v.  Werts  (Pa.  1818)  4  S.  &  R.  356,  363. 


THE  RELATION  TO  EACH  OTHER  OF 
DIFFERENT  ADMINISTRATORS  OF  THE 
SAME  DECEASED. 

A  dies  intestate  and  domiciled  in  New  York.  B  is 
appointed  administrator  of  A's  estate  in  New  York,  C  in 
Montana  and  D  in  Massachusetts.  C,  the  Montana  admin- 
istrator, sues  X  in  Montana  to  recover  a  debt  due,  as  alleged, 
to  A  in  A's  lifetime.  X  obtains  judgment  upon  the  merits 
dismissing  the  action.  X  then  moves  to  Massachusetts  and 
is  there  sued  by  D,  the  Massachusetts  administrator,  to  re- 
cover the  same  alleged  debt.  He  pleads  as  a  defence  the 
Montana  judgment.     Is  the  defence  good? 

Judge  Putnam  in  the  United  States  Circuit  Court,  Dis- 
trict of  Massachusetts,  answers  this  question,  as  it  would 
seem,  in  the  negative.1  His  reason  is  that  there  is  no  privity 
between  the  two  administrators.     He  says:2 

"  The  law  is  settled  beyond  question  that  an  ancillary  administrator  in 
one  jurisdiction  is  not  in  privity  with  an  ancillary  administrator  in  another 
jurisdiction ;  so  that  no  judgment  by  or  against  Harris  as  ancillary  admin- 
istrator in  Montana  could  avail  for  or  against  an  ancillary  administrator 
appointed  by  the  courts  of  Massachusetts  bringing  a  suit  in  that  state  or 
in  this  district,  although  the  cause  of  action  was  identically  the  same.  This 
rule  is  so  thoroughly  established  that  we  need  not  dwell  upon  it,  only  to 
say  that  it  has  been  fully  recognized  and  enforced  by  the  Supreme  Court  in 
Aspden  v.  Nixon,  4  How.  467,  497 ;  Stacy  v.  Thrasher,  6  How.  44,  58  and 
sequence;  Johnson  v.  Powers,  139  U.  S.  156,  159;  Carpenter  v.  Strange, 
141  U.  S.  87,  104." 

It  is  the  purpose  of  the  writer  in  this  paper  to  analyze 
the  cases  cited  by  the  court,  to  discuss  the  question  of 
privity  in  this  connection,  and  to  find,  if  possible,  the  true 
solution  of  the  question  and  the  grounds  upon  which  it  may 
rest. 

The  facts  in  Aspden  v.  Nixon3  were  these.  Matthias 
Aspden  died  in  1824,  testate  and  domiciled  in  England.  He 
left  property  in  England  and  Pennsylvania  which,  with 
some  exceptions,  he  gave  to  his  heir  at  law.  The  will  was 
probated  in   England  and   Pennsylvania,  and  letters  testa- 

1  Ingersoll,  Admx.  v.  Coram  et  al.  (1903)  127  Fed.  418. 

2  Id.  432-433-        3  (l846)  4  How.  467. 
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mentary  issued  in  both  jurisdictions  to  Henry  Nixon  of 
Philadelphia. 

In  1825  John  Aspden,  of  London,  claiming  to  be  the  heir 
at  law  of  Matthias  Aspden,  filed  his  bill  in  Chancery  in 
England  against  Nixon,  as  executor,  for  an  account  and 
distribution  of  the  estate.  Answer  and  replication  were 
filed.  John  Aspden,  of  London,  died  in  1828  intestate  and 
domiciled  in  England.  Thomas  Poole  and  Janet  Jones, 
administrator  and  administratrix  in  England  of  the  estate 
of  John  Aspden,  of  London,  revived  the  suit,  and  in  1830 
the  bill  was  dismissed  at  the  hearing.  Thomas  Poole  and 
Janet  Jones,  as  administrator  and  administratrix  in  England 
of  John  Aspden,  of  London,  then  filed  a  bill  in  the  Court  of 
Exchequer  against  Nixon,  as  executor,  for  the  same  subject 
matter.  The  decree  in  Chancery  was  pleaded  in  bar,  the 
plea  sustained  and  the  bill  dismissed. 

In  1828  Samuel  Packer  filed  his  bill  against  Nixon,  as 
executor,  in  the  United  States  Circuit  Court,  Eastern  Dis- 
trict of  Pennsylvania,  claiming  to  be  the  devisee  and  pray- 
ing the  estate  might  be  distributed  to  him.  In  1835  the  bill 
was  amended  and  John  A.  Brown,  the  administrator  of 
John  Aspden  of  London  in  Pennsylvania  and  Janet  Jones 
and  Mary  Poole,  the  daughters  of  John  Aspden,  of  London, 
intervened  and  claimed  the  estate  of  Matthias  Aspden  on 
the  ground  that  John  Aspden,  of  London,  was  the  heir. 
Nixon  pleaded  the  proceedings  in  the  English  courts  as  a 
bar  to  any  further  proceedings  on  the  part  of  the  personal 
representatives  of  John  Aspden,  of  London.  A  replication 
to  the  plea  was  filed  and  evidence  taken.  The  judges 
divided  in  opinion  and  certified  to  the  United  States 
Supreme  Court  the  question  :  "  Is  the  evidence,  touching 
the  plea  in  bar,  sufficient  to  support  it  ?"  At  the  argument 
in  the  United  States  Supreme  Court,  counsel  were  directed 
to  go  further  and  to  argue  the  validity  of  the  plea  itself. 

Justice  Catron  wrote  the  opinion.  After  stating  the 
question  submitted  for  decision  to  be  whether  the  decree  of 
dismissal  in  the  English  Chancery  Court  precluded  Brown, 
the  Pennsylvania  administrator  of  John  Aspden,  of  London, 
from  prosecuting  his  claim  as  administrator  for  the  Penn- 
sylvania assets  of  Matthias  Aspden  and  combating  the 
contention  that  because  the  Pennsylvania  administration  of 
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Matthias  Aspden's  estate  was  ancillary  and  the  English  suit 
had  gone  for  the  Pennsylvania  as  well  as  the  English  assets, 
therefore,  the  English  decree  was  res  adjudicata  of  the 
right  to  the  Pennsylvania  as  well  as  to  the  English  assets, 
he  deals  with  the  claim  that  because  the  English  decree 
rested  upon  the  finding  that  John  Aspden,  of  London,  was 
not  the  heir  and  consequent  devisee  of  Matthias  Aspden, 
therefore,  the  question  of  his  heirship  to  Matthias  Aspden 
could  not  be  relitigated  in  the  Pennsylvania  suit  and  says  : 
"  The  question  for  us  to  dispose  of  is,  whether  the  adminis- 
trator and  distributees  of  John  Aspden,  of  London,  shall  be 
heard  in  the  Circuit  Court,  or  whether  their  evidence  of 
title  is  barred  ?  We  have  already  stated  that  the  Penn- 
sylvania assets  stand  unaffected,  and  will  only  add,  that  the 
assumption  that  a  complainant  or  plaintiff  is  estopped  by  a 
judgment  against  him,  from  introducing  evidence  in  a 
second  suit,  and  in  another  country,  for  other  property,  on 
the  ground  that  the  fact  of  title  had  been  adjudged  and  con- 
cluded by  a  former  judgment  or  decree  (thus  separating 
the  title  from  the  property),  is  an  abstract  proposition, 
inconsistent  with  the  due  administration  of  justice,  and  not 
recognized  in  our  system  of  jurisprudence,  or  that  of  Great 
Britain,  and  is  aside  from  any  question  affecting  the  comity 
of  nations. 

"Giving  the  British  decree  all  the  force  and  effect  that 
could  be  accorded  to  it  if  it  had  been  made  in  a  State  of 
this  Union,  it  yet  establishes  no  fact,  as  respects  any  title  to 
the  Pennsylvania  assets  ;  nor  would  the  rules  of  evidence 
be  sufficient  in  separate  suits,  pending  in  the  same  court, 
for  different  parcels  of  property,  even  between  the  same 
parties.  And  therefore  we  certify  to  the  Circuit  Court, 
that  the  evidence  introduced  *  touching  the  plea  in  bar'  is 
no  estoppel  to  the  representatives  of  John  Aspden,  of 
London,  in  so  far  as  they  seek  to  recover  the  assets  of  Mat- 
thias Aspden's  estate  in  the  course  of  administration  by  the 
Orphans'  Court  of  Philadelphia  County.  Further  than 
this,  we  do  not  pretend  to  determine  on  the  effect  of  the 
evidence,  as  we  are  not  aware  that  any  controversy  now 
exists  in  the  Circuit  Court  in  regard  to  any  other  assets." 

The  decision,  it  will  be  seen,  might  well  have  been 
rested   upon   the    single    fact   that   the    Pennsylvania    and 
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English  assets  were  different.  The  fact  that  the  legal  rep- 
resentative in  Pennsylvania  and  the  legal  representatives  in 
England  were  not  the  same  natural  persons  was  immaterial. 
Had  the  English  administrator  and  administratrix  of  John 
Aspden,  of  London,  taken  out  letters  of  administration  in 
Pennsylvania  and  there  sued  to  recover  the  Pennsylvania 
assets,  the  English  Chancery  decree  would  not  have  been  a 
defense  to  the  suit.  If,  however,  after  the  English  suits 
Nixon  had  removed  the  English  assets  to  Pennsylvania  and 
the  suit  in  Pennsylvania  to  recover  the  assets  so  removed 
had  been  brought  by  an  administrator  in  Pennsylvania 
wholly  different  from  the  English  administrator  and  admin- 
istratrix, it  is  altogether  probable  that  the  English  Chan- 
cery decree  would  have  been  a  good  defence  to  such  suit. 

Justice  Catron  seems  to  have  had  this  distinction  in 
mind  when  he  wrote  :  "  And  therefore  we  certify  to  the 
Circuit  Court,  that  the  evidence  introduced  '  touching  the 
plea  in  bar '  is  no  estoppel  to  the  representatives  of  John 
Aspden,  of  London,  in  so  far  as  they  seek  to  recover  the 
assets  of  Matthias  Aspden's  estate  in  the  course  of  adminis- 
tration by  the  Orphans'  Court  of  Philadelphia  County. 
Further  than  this,  we  do  not  pretend  to  determine  on  the 
effect  of  the  evidence,  as  we  are  not  aware  that  any  contro- 
versy now  exists  in  the  Circuit  Court  in  regard  to  any 
other  assets." 

In  Stacy  v.  Thrasher1  a  judgment  had  been  obtained  in  a 
Mississippi  Court  against  Ann  Lee,  the  domiciliary  adminis- 
tratrix in  Mississippi  of  Charles  H.  Lee.  The  owner  of 
this  judgment  then  brought  suit  thereon  against  David  S. 
Stacy,  the  ancillary  administrator  of  Lee  in  Louisiana,  in 
the  United  States  Circuit  Court,  Eastern  District  of 
Louisiana.  A  judgment  for  the  plaintiff  in  the  Circuit 
Court  was  reversed  in  the  United  States  Supreme  Court, 
that  Court  holding  that  the  Mississippi  judgment  was  no 
evidence  in  Louisiana  of  a  debt  and  that  the  creditor's 
remedy  in  Louisiana  was  by  suit  upon  the  original  debt. 

The  reasoning  of  Justice  Grier,  who  rendered  the  opin- 
ion of  the  Court,  may  be  stated  thus.  The  administratrix 
in  Mississippi,  by  virtue  of  her  appointment  in  Mississippi, 
acquired  title  to  assets  of  the  deceased,  but  to  such  assets 

'(1848)  6  How.  44.  ' 
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only  as  were  in  the  jurisdiction  of  her  appointment.  As  to 
those  assets  and  as  to  those  assets  only  she  came  into  privity 
of  estate  with  the  deceased.  So  the  administrator  in  Louis- 
iana, by  virtue  of  his  appointment  in  Louisiana,  acquired 
title  to  assets  of  the  deceased,  but  to  such  assets  only  as  were 
in  the  jurisdiction  of  his  appointment.  As  to  those  assets 
and  as  to  those  assets  only  he  also  came  into  privity  of 
estate  with  the  deceased.  While  they  each  came  into 
privity  of  estate  with  the  same  deceased  as  to  the  assets  in 
their  respective  jurisdictions,  neither  came  jnto  privity  of 
estate  with  the  other.  Nor  was  there  between  them  that 
kind  of  privity  which  may  be  called  "  official  privity '' 
which  exists  between  successive  administrators  of  the  same 
deceased  in  the  same  jurisdiction,  in  consequence  of  which 
a  judgment  against  an  administrator  in  chief  binds  his  suc- 
cessor, the  administrator  de  bonis  non.  Of  a  judgment 
against  an  administrator,  Justice  Grier  said:  "The  judg- 
ment is  against  the  person  of  the  administrator,  that  he  shall 
pay  the  debt  of  the  intestate  out  of  the  funds  committed  to 
his  care.  If  there  be  another  administrator  in  another 
State,  liable  to  pay  the  same  debt  he  may  be  subjected  to  a 
like  judgment  upon  the  same  demand,  but  the  assets  in  his 
hands  cannot  be  affected  by  a  judgment  to  which  he  is 
personally  a  stranger." 

In  these  words  is  found,  in  our  judgment,  the  key  to  the 
whole  class  of  cases  typified  by  Stacy  v.  Thrasher.  A  judg- 
ment against  an  administrator  while  in  form  in  personam  is 
in  fact  in  rem.  It  binds  the  assets  in  the  hands  of  the  par- 
ticular administrator  sued.  It  does  not  bind  other  assets 
in  the  hands  ol  other  administrators  in  other  jurisdictions. 

In  Johnson  v.  Powers  *  these  facts  were  shown.  One 
Stewart  owned  real  estate  in  New  York  and  made  convey- 
ances of  parts  to  various  persons.  He  then  died  domiciled 
in  Michigan.  The  plaintiff  presented  a  claim  against  the 
estate  and  the  same  was  allowed  by  Commissioners  ap- 
pointed by  the  Michigan  Probate  Court  to  pass  upon  claims 
presented  against  the  estate.  The  allowance  was  in  effect 
a  judgment.  The  plaintiff  then  brought  suit  upon  said 
judgment  in  the  United  States  Circuit  Court,  Northern 
District  of  New  York,  to  set  aside  said  conveyances  as  made 

'(1890)  J  39  U.  S.  156. 
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in  fraud  of  creditors.  The  bill  was  dismissed  and  the  decree 
of  dismissal  affirmed  by  the  United  States  Supreme  Court, 
because  the  Michigan  judgment  was  no  evidence  in  New 
York  that  the  plaintiff  was  a  creditor  of  the  deceased.  The 
Court  held  that  a  judgment  against  personal  assets  of  the 
deceased  in  Michigan  did  not  bind  real  assets  of  the  de- 
ceased in  New  York. 

If,  however,  the  judgment  had  been  one  against  an 
administrator  in  New  York,  and,  therefore,  against  personal 
assets  of  the  deceased  in  New  York,  the  result  would  have 
been  the  same.  A  judgment  against  an  administrator  binds 
personal,  but  not  real,  assets  even  though  both  kinds  of 
assets  be  in  the  same  jurisdiction. 

In  Carpenter  v.  Strange1  it  appeared  that  a  man  named 
Miller  had  died  in  1873,  testate  and  domiciled  in  New 
York.  His  will  was  probated  in  New  York  and  Tennessee 
and  letters  testamentary  issued  in  both  jurisdictions  to  a 
daughter,  Mrs.  Strange.  Another  daughter,  Mrs.  Carpen- 
ter, sued  Mrs.  Strange,  as  executrix,  in  a  New  York  State 
Court  to  recover  trust  moneys  received  by  the  deceased  and 
not  accounted  for  by  him.  She  obtained  a  judgment  and 
then  brought  suit  on  the  judgment  in  a  State  Court  in 
Tennessee  against  Mrs.  Strange,  as  executrix  in  that  State. 
A  judgment  of  the  Tennessee  Court  was  reversed  by  the 
United  States  Supreme  Court  because  the  Tennessee  Court 
had  failed  to  give  to  the  New  York  judgment  the  full  faith 
and  credit  required  by  the  Constitution  of  the  United  States 
and  the  Act  of  Congress. 

Had  Miller  died  intestate  and  Mrs.  Strange  been  ap- 
pointed administratrix  both  in  New  York  and  Tennessee  a 
judgment  against  her  as  administratrix  in  New  York  could 
not  have  been  sued  on  in  Tennessee.  The  reason  for  the 
decision  lies  in  the  fact  that  an  executrix  acquires  title  to 
the  property  of  the  testator  from  him  by  means  of  his  will 
and  not  by  virtue  of  the  issue  of  letters  testamentary.  She 
acquires  title  to  the  property  as  a  unit  and  a  judgment 
against  her  in  one  jurisdiction  is  a  judgment  not  against  the 
assets  in  that  jurisdiction  alone  but  against  all  assets  of 
which  she  has  the  administration  in  any  jurisdiction. 
"  That  judgment,"  said  Chief  Justice  Fuller,  "  was  a  judg- 

1  (1891)  141  U.  S.  87T~ 
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ment  de  bonis  testatoris,  and  it  became  Mrs.  Strange's  duty, 
as  executrix,  to  apply  the  property  of  the  testator  wherever 
situate,  to  the  payment  of  the  judgment."1 

The  Court  in  the  Ingersoll  case  argues  that  because 
there  is  no  privity  between  D  and  C,  the  administrators  of 
A  in  Massachusetts  and  Montana  respectively,  therefore,  no 
judgment  by  or  against  C,  as  administrator  in  Montana, 
can  avail  for  or  against  D,  as  administrator  in  Massachusetts, 
although  the  causes  of  action  in  the  Massachusetts  and 
Montana  suits  are  "  identically  the  same."2  The  cases 
analyzed  above  are  then  cited  as  supporting  this  proposi- 
tion. 

Suppose  C,  the  Montana  administrator  of  A,  had  ob- 
tained judgment  against  X,  that  X  had  then  removed  to 
Massachusetts  and  been  sued  there  by  D,  the  Massachusetts 
administrator,  to  recover  the  same  debt  for  which  C  had 
recovered  judgment  in  Montana,  and  had  pleaded  as  a 
defence  the  judgment  obtained  against  him  by  the  Montana 
administrator.  The  decisions  are  all  to  the  effect  that  the 
defence  would  be  good.3 

Do  not  these  cases  show  that  a  judgment  against  C,  the 
Montana  administrator,  "  could  avail"  against  D,  the  Massa- 
chusetts administrator? 

The  cases  cited  as  supporting  the  proposition  stated 
above  have,  we  think,  been  misunderstood.  In  Aspden  v. 
Nixon4  the  suit  in  Pennsylvania  was  to  recover  the  assets 
left  by  Matthias  Aspden  in  Pennsylvania ;  the  suits  in 
England  were  to  recover  wholly  different  assets  left  by  him 
in  England.  The  cause  of  action  to  recover  the  Pennsyl- 
vania assets  and  the  cause  of  action  to  recover  the  English 
assets  were  not  the  same.  The  fact  that  the  claim  to  the 
assets  in  Pennsylvania  was  based  upon  the  same  fact  as  the 
claim  to  the  assets  in  England,  namely,  the  alleged  heirship 
of  John  Aspden,  of  London,  to  Matthias  Aspden,  did  not 
make  the  cause  of  action  in  Pennsylvania  "  identically  the 
same''  with  the  cause  of  action  in  England.     So  in  Stacy  v. 

1  (1891)  141  U.  S.  87,  103.        2  (1903)  127  Fed.  418,  432. 

3Biddle  v.  Wilkins  (1828)  1  Pet.  686;  Lewis  v.  Adams  (1886)  70  Cal. 
403;  Barton  v.  Higgins  (1874)  41  Md.  539;  Talmage  v.  Chapel  (1819)  16 
Mass.  71  ;  Rucks  v.  Taylor  (1873)  49  Miss.  552  ;  Hall  et  al.  v.  Harrison 
(1855)  21  Mo.  227;  Tittman,  Admr.  v.  Thornton  et  al.  (1891)  107  Mo.  500. 

4  (1846)  4  How.  467. 
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Thrasher1  the  causes  of  action  in  the  Louisiana  and  the 
Mississippi  suits  were  not  the  same.  The  Louisiana  suit 
was  brought  upon  a  Mississippi  judgment;  the  Mississippi 
suit  was  brought  upon  the  original  debt.  But  even  if  the 
Louisiana  suit,  like  the  Mississippi  suit,  had  been  brought 
upon  the  original  debt,  the  causes  of  action  would  not 
have  been  the  same.  The  Louisiana  suit  was  brought  to 
establish  a  claim  against  assets  in  Louisiana;  the  Mississippi 
suit  was  brought  to  establish  a  claim  against  wholly  differ- 
ent assets  in  Mississippi.  That  the  claim  to  the  assets  in 
Louisiana  was  based  upon  the  same  debt  upon  which  the 
claim  to  the  assets  in  Mississippi  was  based  did  not  make 
the  causes  of  action  in  the  two  suits  "  identically  the  same." 
The  comments  upon  Stacy  v.  Thrasher  are  equally  applica- 
ble to  Johnson  v.  Powers.2  In  Carpenters.  Strange3  there 
was  a  privity  between  Mrs.  Strange,  as  executrix  in  Ten- 
nessee, and  Mrs.  Strange,  as  executrix  in  New  York,  and 
for  that  reason  the  case  lends  no  support  to  the  proposition 
which  it  is  cited  to  support. 

But  it  is  said  there  is  no  privity  between  the  Massachu- 
setts and  Montana  administrators.  If  by  "privity''  is 
meant  "  privity  of  estate  ''  the  statement  is  doubtless  true. 
Privity  of  estate  is  impossible  between  different  administra- 
tors of  the  same  deceased  whether  in  different  jurisdictions 
or  in  the  same  jurisdiction. 

When  a  person  dies  intestate  leaving  assets  in  different 
jurisdictions,  if  such  assets  are  to  be  administered,  a  separate 
administrator  must  be  appointed  in  each  jurisdiction.  A 
separate  person,  or  the  same  person,  may  be  appointed  in 
each  jurisdiction;  but  the  administration  in  any  one  juris- 
diction must  be  separate  from  that  of  every  other,  whether 
the  administrators  be  the  same  person  or  different  persons. 
The  administrator  in  one  jurisdiction  upon  appointment 
and  qualification  acquires  title  to  all  assets  of  the  deceased 
then  or  thereafter  rightly  therein.  He  is  said  to  derive 
his  title  thereto  from  the  deceased  and  as  to  them  to  be  in 
privity  of  estate  with  the  deceased.  As  to  them  he  repre- 
sents the  deceased  and  is  called  his  legal  representative. 
If  an  administrator  of  the  same  deceased  is  appointed  and 
qualifies  in  another  jurisdiction  he,  too,  will  acquire  title 

1  (1848)  6  How.  44.      2  (1891)  139  U.S.  156.      3  (1891)  141  U.  S.  87. 
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to  the  assets  of  the  deceased  then  or  thereafter  rightfully 
therein,  and  as  to  such  assets  he  also  will  be  in  privity  of 
estate  with  the  deceased  and  will  represent  him  and  be 
his  legal  representative.  From  this  it  must  be  clear  that 
while  administrators  of  the  same  deceased  in  different 
jurisdictions  are  all  in  privity  of  estate  with  the  deceased 
as  to  -the  assets  in  the  jurisdictions  in  which  they  are 
severally  appointed,  they  can  never  be  in  privity  of  estate 
with  each  other. 

In  general  the  assets  in  any  one  jurisdiction  at  the  time 
of  the  death  of  a  deceased  are  distinct,  and  remain  distinct, 
from  the  assets  in  every  other  jurisdiction.  But  even  if 
after  the  appointment  of  an  administrator  in  one  jurisdiction 
assets  should  come  to  him  from  elsewhere,  his  title  to  them 
will  be  derived  from  the  deceased  and  not  from  the  admin- 
istrator transmitting  them.  Privity  of  estate,  therefore, 
between  different  administrators  of  the  same  deceased  in 
different  jurisdictions  is  an  impossibility. 

But  the  same  is  equally  true  of  successive  administrators 
of  the  same  deceased  in  the  same  jurisdiction.  "  An  ad- 
ministrator de  bonis  non  administratris,"  says  Woerner,1 
"  succeeds,  as  implied  by  the  terms  used  to  designate  his 
office  (administration  of  goods  remaining  unadministered) 
to  the  legal  ownership  of  all  effects  of  the  deceased  which 
have  not  already  been  administered  by  the  sole  executor 
or  administrator,  or  all  of  several  executors  or  administra- 
tors, who  may  have  died,  resigned,  or  been  removed  .  .  . 
The  administrator  de  bonis  non  takes  such  property  as  the 
representative  of  the  deceased,  not  as  succeeding  to  the 
prior  executor  or  administrator,  and  is,  therefore,  said  to 
be  not  in  privity,  in  this  respect,  with  the  former  incumbent 
of  the  office."2 

But  while  there  is,  and  can  be,  no  privity  of  estate 
between  different  administrators  of  the  same  deceased,  we 
should  not  hastily  conclude  from  this  that  the  administra- 
tion of  an  estate  by  one  administrator  can  bind  no  other 
administrator  of   the  same  deceased,  whether  in  or  out  of 

1  Woerner,  The  American  Law  of  Administration,  Vol.  2,  sec.  351. 

2  Bell,  Admr.  v.   Speight  (Tenn.    1850)    n   Hump.  451,  453;  United 
States  v.  Walker  (1883)  109  U.  S.  258,  261  ;  Waterman  v.  Dockray  (if 
78  Me.  139,  141. 
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the  same  jurisdiction.  That  it  can  is  well  settled  not  only 
as  between  successive  administrators  of  the  same  deceased 
in  the  same  jurisdiction,  but  also  as  between  different 
administrators  of  the  same  deceased  in  different  jurisdic- 
tions. 

A  judgment  against  an  administrator  in  chief  binds  his 
successor,  the  administrator  de  bonis  non.  In  discussing  the 
effect  of  a  judgment  obtained  against  an  administratrix  in 
Mississippi  upon  an  administrator  of  the  same  deceased  in 
Louisiana,  Justice  Grier,  after  remarking  the  absence  of  all 
privity  of  estate  between  them,  says:  "Nor  does  the  one 
come  by  succession  to  the  other  into  the  trust  of  the  same 
property,  encumbered  by  the  same  debts,  as  in  the  case  of 
an  administrator^?  bonis  non,  who  may  truly  be  said  to  have 
official  privity  with  his  predecessor  in  the  same  trust  and, 
therefore,  liable  to  the  same  duties."1  In  support  of  his 
statement  he  cites  Snape  v.  Norgate2  and  Dykes  v.  Wood- 
house.8 

In  a  suit  against  an  administrator  de  bonis  non  upon  a 
promise  by  the  testator,  it  is  a  good  defense  that  the  Stat- 
ute of  Limitations  has  run  in  favor  of  the  executor,  the  pre- 
decessor of  the  defendant.4 

If  an  administrator  permits  the  Statute  of  Limitations  to 
run  in  favor  of  a  debtor  of  the  deceased,  the  defence  is  good 
as  against  an  administrator^  bonis  non  of  the  same  deceased 
in  the  same  jurisdiction.5 

Payment  by  a  debtor  to  an  administrator  in  chief  is  a 
good  defence  to  an  action  by  an  administrator  de  bonis  non 
to  recover  the  same  debt.6 

In  an  action  by  an  administrator  de  bonis  non  to  recover 
the  value  of  property  sold  to  defendant  by  the  deceased  in 
which  the  defence  was  payment  to  a  former  administrator, 
admissions  of  payment  made  by  the  former  administrator 
are  allowed  against  the  administrator  de  bonis  non.7 

J(i848)  6  How.  44,  59,  60.  .      2(i63o)  Cro.  Car.  167. 

3(Va.  1825)  3  Rand.  287. 

4Heard  v.  Meader,  Admr.  (1821)  1  Me.  156. 

6Wych  v.  East  India  Co.  (1 734J  3  P.  Wms.  309. 

6Allen.  Admr.  v.  Dundas  (1789)  3  T.  R.  125;  Ipswich  Mfg.  Co.  v. 
Story,  Exec.  (1842)  5  Mete.  310;  Tarbell  v.  Jewett  (1880)  129  Mass.  457. 

7Eckert,  Admr.  v.  Triplett  (1874)  48  Ind.  174;  Lashlee,  Admr.  v.  Ja- 
cobs (Tenn.  1849)  9  Hump.  718. 
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A  new  promise  by  an  executor  or  administrator  within 
six  years  takes  the  case  out  of  the  Statute  of  Limitations, 
as  well  in  an  action  against  an  administrator  de  bonis  non  as 
against  the  original  executor  or  administrator  who  made 
the  promise.1 

Under  the  title  "Privity  between  Successive  Adminis- 
trators" VVoerner  says  :2 

"  The  question  of  privity  between  an  administrator  de  bonis  non  and 
his  predecessor,  that  is  to  say,  the  extent  to  which  the  one  is  bound  by  the 
antecedent  acts  of  the  other,  must  be  determined  by  the  scope  and  effect  of 
those  acts  upon  the  course  of  the  administration.  It  is  well  settled,  both 
at  common  law  and  in  all  the  States,  that  acts  binding  upon  the  original 
administrator  as  acts  of  administration,  by  which  the  right  of  a  debtor, 
creditor,  legatee  or  distributee  against  or  in  favor  of  the  estate  of  a  de- 
ceased is  affected,  are  equally  binding  upon  all  successors.  To  this  extent 
the  privity  between  them  is  complete,  because  what  an  administrator  does 
lawfully  within  the  sphere  of  his  powers  is  in  law  the  same  as  if  his  testate 
or  intestate  had  done  it,  and  not  to  be  questioned  by  any  one  representing 
him.  This  privity  does  not  arise  out  of  any  relation  between  them  to 
each  other,  but  is  the  result  of  the  relation  of  each  of  them  to  the  testator 
or  intestate,  which,  to  the  extent  to  which  property  left  by  him  may  come 
into  their  hands  respectively,  is  the  same  in  both." 

The  privity  here  spoken  of  is  not  the  privity,  that  is  priv- 
ity of  estate,  spoken  of  in  the  Ingersoll  case.  It  is  the 
"official  privity,"  spoken  of  by  Justice  Grier  in  Stacy  v. 
Thrasher.4 

But  if  this  kind  of  privity  prevails  as  between  successive 
administrators  in  the  same  jurisdiction,  why  should  it  not 
equally  prevail  as  between  different  administrators  of  the 
same  deceased  indifferent  jurisdictions?  That  it  does  is, 
we  think,  shown  by  the  authorities. 

A  dies  intestate  and  domiciled  in  Connecticut.  He 
leaves  personal  property  in  Connecticut  and  Rhode  Island. 
B  is  appointed  his  administrator  in  Connecticut,  and  C  in 
Rhode  Island.  X,  a  debtor  of  A,  residing  in  Rhode  Island, 
pays  his  debt  to  C,  the  Rhode  Island  administrator.  X 
then  moves  to  Connecticut  and  is  sued  there  by  C,  the 
Connecticut  administrator,  to  recover  the  same  debt.     He 

Emerson  v.  Thompson  et  al.  (1820)  16  Mass.  429. 
2Woerner,  The  American  Law  of  Administration,  Vol.  2,  Sec.  353. 
sCf.  Am.  &  Eng.  Ency.  of  Law  (2d  ed.)  vol.  11,  p.  1336. 
'(1848)  6  How.  44,  60. 
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pleads  as  a  defence  payment  to  C,  the  Rhode  Island  admin- 
istrator.    The  defence  is  good.1 

A  debtor  residing  in  Tennessee  pays  a  debt  due  the 
deceased  to  the  domiciliary  administrator  in  Alabama.  An 
administrator  of  the  deceased  thereafter  appointed  in  Ten- 
nessee sues  the  debtor  in  Tennessee  to  recover  the  same 
debt.  Payment  to  the  domiciliary  administrator  is  a  good 
defence.2 

A  debtor  residing  in  Tennessee  pays  a  debt  due  the 
deceased  to  an  ancillary  administrator  in  Alabama.  A  dom- 
iciliary administrator  thereafter  appointed  in  Tennessee 
sues  the  debtor  in  Tennessee.  The  payment  to  the  ancil- 
lary administrator  is  a  good  defence.3 

A  New  York  Insurance  Company  issues  to  A,  who 
resides  in  New  York,  a  policy  of  insurance  payable  to  his 
estate.  The  insured  subsequently  dies  in  the  State  of 
Washington  having  the  policy  in  his  possession.  An 
administrator  is  appointed  in  Washington  and  there  sues  the 
company  to  recover  the  amount  of  the  policy.  Subse- 
quently an  administrator  is  appointed  in  New  York  and 
sues  the  company  in  New  York  to  recover  the  amount  of 
the  same  policy.  The  company  pleads  as  a  defence  the 
pendency  of  the  action  in  Washington.  It  is  held  a  good 
defence  and  that  a  second  action  upon  the  same  policy  by 
the  New  York  administrator  should  not  be  allowed. 

A  dies  in  New  Jersey  leaving  all  his  personal  property 
in  New  York  City.  He  leaves,  as  his  next  of  kin,  a  sister 
of  the  whole  blood,  and  one  brother  and  five  sisters  of  the 
half  blood,  all  residing  in  Connecticut.  The  brother  of  the 
half  blood  goes  to  New  York,  is  there  appointed  adminis- 
trator and  renders  an  account  of  his  administration  to  the 
Surrogate's  Court  in  New  York  County.  If  A  died  domi- 
ciled in  New  York  his  next  of  kin  would  share  equally  ;  if 
in  Connecticut  his  sister  of  the  whole  blood  would  be  en- 
titled to  everything.  The  New  York  Surrogate's  Court 
finds  that  C  died  domiciled  in  New  York  and  directs  dis- 

lSlocum  v.  Sandford  (1818)  2  Conn.  533.  Cf.  Stevens,  Admr.  v.  Gay- 
lord  (1814)  11  Mass.  *256. 

2Wilkins  v.  Ellett.  Admr.  (1869)  9  Wall.  740.  Cf.  Schluterz\  Bowery 
Savings  Bank  (1889)  117  N.  Y.  125. 

3Wilkins  v.  Ellett,  Admr.  (1883)  108  U.  S.  256. 

4  Sulz  v.  Mutual  Reserve  Fund  Life  Ass'n  (1895)  145  N.  Y.  563. 
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tribution  equally  among  all  his  next  of  kin  and  such  distri- 
bution is  made.  Subsequently  the  husband  of  the  sister  of 
the  whole  blood  obtains  letters  of  administration  in  Con- 
necticut  and  demands  of  the  brother  of  the  half  blood,  who 
was  administrator  in  New  York,  the  property  of  the  de- 
ceased, and  upon  refusal  brings  an  action  of  trover.  The 
defendant  sets  up  as  a  defence  the  proceedings  in  the  New 
York  Surrogate's  Court.  It  is  held  that  these  proceedings 
are  conclusive  and  bind  the  Connecticut  administrator 
though  he  was  not  a  party  thereto.1 

A  dies  in  Louisiana,  testate  and  domiciled  in  Missis- 
sippi, leaving  personal  property  in  Louisiana.  His  will  is 
probated  in  Louisiana  and  his  personal  property  in  that 
State  distributed  by  decree  of  the  proper  Probate  Court  of 
Louisiana  to  his  widow.  She  takes  the  property  to  Missis- 
sippi. A's  brother,  B,  then  takes  out  letters  of  adminis- 
tration in  Mississippi  and  sues  A's  widow  to  recover  the 
personal  property  so  removed  by  her  from  Louisiana  to 
Mississippi.  It  is  held  that  B  cannot  recover,  that  the  de- 
cree of  the  Louisiana  Court  as  to  the  assets  which  were  in 
Louisiana  at  A's  death  is  binding  upon  B,  the  Mississippi 
administrator,  though  he  was  not  a  party  to  the  proceed- 
ings in  Louisiana.2 

A  dies  testate  and  domiciled  in  Vermont.  He  leaves 
property  in  Illinois  and  Vermont.  His  will  is  probated  in 
Illinois,  and  letters  testamentary  issued  in  Illinois  to  B; 
the  will  is  not  probated  in  Vermont.  A's  widow,  C,  re- 
ceives from  B,  the  Illinois  executor,  a  portion  of  the  prop- 
erty in  Illinois  and  takes  it  to  Vermont.  She  also  receives 
a  portion  of  the  property  in  Vermont.  Subsequently  D  is 
appointed  administrator  of  A's  estate  in  Vermont  and  sues 
the  administrator  of  C,  who  has  died,  to  recover  the  prop- 
erty so  received  by  C.  It  is  held  that  D  can  recover  so 
much  of  the  property  as  the  widow,  C,  received  of  the 
property  in  Vermont,  but  not  so  much  as  she  received  from 
B,  the  executor  in  Illinois.3 

A  dies  testate  and  domiciled  in  Massachusetts.  The 
will  is  probated  in  Massachusetts  and  letters  testamentary 

1  Holcomb,  Acimr.  v.  Phelps  (1844)  16  Conn.  127. 

2  Wells  et  al.  v.  Wells  (1858)  35  Miss.  638. 

3  Walton,  Admr.  v.  Estate  of  Electa  Hall  (1894)  66  Vt  455. 
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issued  to  B.  Among  A's  assets  is  a  note  and  a  mortgage 
upon  real  and  personal  property  in  Rhode  Island  to  secure 
its  payment.  Subsequently  the  will  is  probated  in  Rhode 
Island  and  letters  testamentary  there  issued  to  B.  By 
leave  of  the  Rhode  Island  Probate  Court  B  sells  the  note 
and  mortgage.  He  renders  an  account  to  the  Probate 
Court  in  Rhode  Island  and  credits  himself  with  payment 
of  several  different  bills  and  with  loss  on  mortgage  $750. 
The  Rhode  Island  Probate  Court  allows  the  account. 
Subsequently  B  renders  an  account  to  the  Probate  Court 
in  Massachusetts  and  credits  himself  with  the  payments 
made  by  him  in  Rhode  Island.  The  Probate  Court  dis- 
allows some  of  these  credit  items,  but  the  Supreme  Court 
ol  Massachusetts  reverses  and  holds  that  the  Rhode  Island 
decree  allowing  these  items  is  binding  in  Massachusetts.1 

A  dies  intestate  and  domiciled  in  California.  B  is  ap- 
pointed administrator  of  A's  estate  in  California.  He  ren- 
ders an  account  to  the  Probate  Court  in  California,  and 
the  same  is  approved  and  the  property  distributed  to  C 
and  D,  sisters  of  A.  Subsequently  E  brings  suit  against 
C  and  D  in  Massachusetts,  alleging  himself  to  be  a  brother 
of  A  and  entitled  to  one-third  of  his  estate,  and  that  the 
decree  of  the  Probate  Court  in  California  distributing  the 
estate  to  C  and  D  was  obtained  by  fraud,  and  asks  judg- 
ment that  C  and  D  pay  him  one-third  of  the  assets  received 
by  each  of  them.  It  is  held  that  the  California  decree  is 
final  as  to  the  rights  of  the  parties  to  the  estate  and  the  bill 
is  dismissed.8 

We  might  add  to  these  authorities  indefinitely,  but  this 
material  is  ample  for  our  present  purpose.  We  see  that 
there  is  no  "  privity  "  in  the  sense  of  "  privity  of  estate  " 
between  different  administrators  of  the  same  deceased, 
whether  in  the  same  jurisdiction  or  in  different  jurisdic- 
tions. We  also  see  that  the  lawful  administration3  of  an 
estate  by  an  administrator  is  binding  upon  every  other 
administrator  whether  in  the  same  jurisdiction  or  in  other 
jurisdictions.     This  is   what  we  should    expect.     Were  it 

1  Clark  v.  Blackington  (1872)  no  Mass.  369. 

2  Moony  v.  Hinds  et  al.  (1894)  160  Mass.  469. 

3  As  to  the  meaning  of  the  term  administration,  see  Martin  v.  Ellerbe's 
Admr.  (1881)  70  Ala.  326,  339. 
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not  so,  no  estate  of  a  deceased  person  could  ever  be  finally 
administered,  and  all  that  one  administrator  might  do  or 
suffer  to  be  done  in  administering  the  assets  coming  to  him 
might  all  be  undone  by  a  succeeding  administrator  in  the 
same  jurisdiction  or  by  other  administrators  in  other  juris- 
dictions. 

The  grounds  upon  which  this  principle  of  administra- 
tion may  be  rested  are  not  far  to  seek.  The  administrator 
of  a  deceased  has  a  two-fold  relation,  one  to  the  deceased 
and  one  to  the  living. 

He  is  called  the  "  legal  representative  "  of  the  deceased 
and  as  such  continues  the  person  of  the  deceased  and  in 
legal  contemplation  is  the  deceased.1  What  he  does  or 
omits  to  do  in  the  lawful  administration  of  so  much  of  the 
estate  of  the  deceased  as  comes  to  him  is,  in  legal  contem- 
plation, done  or  omitted  by  the  deceased  and  has  the  same 
legal  effect  as  if  done  or  omitted  by  the  deceased. 

If,  therefore,  one  administrator  or  legal  representative 
dies  or  is  removed  and  another  administrator  or  legal  rep- 
resentative is  appointed  in  his  place,  the  new  administrator 
or  legal  representative  continues  the  same  person  which 
the  deceased  or  removed  administrator  or  legal  representa- 
tive continued.  For  legal  purposes  the  deceased  continued 
to  live  in  the  first  administrator  or  legal  representative  and 
now  continues  to  live  in  the  new  administrator  or  legal  rep" 
resentative.  All  that  is  done  in  the  way  of  administration 
of  the  assets  in  a  particular  jurisdiction  is  in  legal  contem- 
plation always  done  by  the  same  person,  the  deceased  and, 
therefore,  what  the  administrator,  that  is,  the  deceased,  did 
yesterday  must  bind  the  administrator,  that  is,  the  deceased, 
to-day. 

The  fiction  which  identifies  each  administrator  in  the 
same  jurisdiction  with  the  deceased  and  so  makes  a  unit  of 
the  administrations  of  successive  administrators  in  the  same 
jurisdiction,  must  equally  serve  to  unify  the  administrations 
of  different  administrators  in  different  jurisdictions.  The 
identification  of  an  administrator  with  the  deceased  is  re- 
stricted to  the  assets  that  come  to  the  control  of  the  par- 
ticular administrator.  His  representation  of  the  deceased 
begins  and  ends  with  such  assets.     But  a  dead  man  may,  in 

1  Holmes,  Common  Law,  344,  345. 


30  COLUMBIA   LAW   REVIEW. 

legal  contemplation,  live  at  the  same  time  in  different  juris- 
dictions and  be  embodied  in  many  different  persons.  If  a 
live  man  has  a  separate  agent  in  each  of  several  states,  what 
any  one  agent  does  in  any  one  state  must  bind  every  other 
agent  in  every  other  state.  The  principal  is  embodied  in 
each  agent  and  what  each  agent  does  he,  in  legal  contem- 
plation, does.  So  that  what  he  does  while  embodied  in  one 
agent  must  equally  bind  him  in  all  his  other  forms  of  em- 
bodiment. So  if  the  same  dead  man  is  for  legal  purposes 
embodied  in  each  of  several  administrators,  what  he  does 
when  embodied  in  one  administrator  must  bind  him  in  all 
his  other  forms  of  embodiment. 

But  an  administrator  is  more  than  the  representative  of 
the  deceased,  and  does  more  than  continue  the  person  of  the 
deceased.  He  is  under  duty  to  those  entitled  to  share  in 
the  estate  left  by  the  deceased  to  convert  the  same  into 
money,  from  the  fund  accumulated  to  pay  expenses  of  ad- 
ministration and  the  debts  of  the  deceased,  and  to  dis- 
tribute what  is  left  to  the  distributees.  In  what  he  does 
and  in  what  he  does  not  do,  in  his  action  and  in  his  inac- 
tion, his  commission  and  omission  in  respect  to  the  assets 
coming  to  him,  he  represents  the  creditors  and  distributees. 
He  is  they  and  they  are  he  as  to  third  persons,  and  what 
binds  him  binds  them  as  to  third  persons.  He  may  violate 
his  duty  to  them  ;  if  so,  their  remedy  is  against  him  and 
not  against  third  persons.  Indeed  the  relation  between 
him  and  them  is  often  described,  with  sufficient  accuracy 
for  present  purposes,  as  that  of  trustee  and  cestui  que 
trust.  * 

An  administrator  represents  the  creditors  and  distribu- 
tees and,  in  the  absence  of  fraud  or  collusion,  what  binds 
him  binds  them.  Therefore,  a  judgment  against  him  binds 
them. 

In  Morris  et  al.  v.  Murphey  &  Co.3  it  was  held  that  a 

Donley  v.  Lavender  ( 1 874)  21  Wall.  276,  280;  Tate  v.  Norton  (1876) 
94  U.  S.  746,  752  ;  Meeks  v.  Olpherts  (1879)  100  U.  S.  564,  569 ;  Cowen 
v.  Adams  (1897)  78  Fed.  536,  543,  544;  Morris  et  al.  v.  Murphey  &  Co. 
(1894)  95  Ga.  307-310;  Manley  et  al.  v.  Kidd,  Admr.  (1857)  33  Miss.  141, 
148 ;  German  et  al.  v.  Clark,  Admr.  (1874)  71  N.  C.  417,  420,  421 ;  Blood 
v.  Kane  (1892)  130  N.  Y.  514,  517;  Mauldin  v.  Gossett  (1881)  15  S.  C. 
565.  578  ;  Fraser  &  Dill  v.  City  Council  (1882)  19  S.  C.  384,  388,  389. 

'(1894)  95  Ga.  307. 
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judgment  against  an  administrator  was  binding  upon  the 
creditors  of  the  deceased.     Atkinson,  Justice,  said:1 

"  The  administrator  is  in  law  the  personal  representative  of  the  deceased. 
He  is,  for  all  practical  purposes  involving  the  administration  of  his  affairs,  a 
legal  substitute  for  the  deceased.  Clothed  as  a  trustee  with  the  duty  of  ad- 
ministering all  the  assets  which  may  come  into  his  hands,  and  applying  the 
same  under  the  Statute  of  Distribution,  it  is  his  duty  to  represent  the  estate 
in  any  litigation  in  which  it  may  become  involved,  to  prosecute  suits  in  favor 
of  and  defend  suits  against  the  estate  he  represents.  *  *  *  The  ad- 
ministrator with  respect  to  such  matters  stands  upon  the  same  footing  as 
the  deceased.  It  will  not  be  seriously  insisted  that  a  judgment  rendered 
against  a  person  in  his  lifetime,  with  due  notice  of  the  pendency  of  the  action, 
fairly  rendered,  and  to  which  no  exception  was  by  him  taken,  could  there- 
after be  called  into  question  by  a  creditor  of  such  person.  No  more  can  it 
justly  be  said  that  his  estate  would  not  be  equally  bound  where  a  judgment, 
under  similar  circumstances,  has  been  rendered  against  his  administrator."2 

In  Manley  et  al.  v.  Kidd,  Admr.3  it  was  held  that  a  de- 
cree against  the  distributees  of  a  deceased  in  an  action  to 
recover  personal  property  of  the  deceased  was  a  bar  to  a 
subsequent  suit  by  an  administrator  of  the  deceased  brought 
to  recover  the  same  property.  The  reverse  is,  of  course, 
equally  true. 

Recurring  to.the  question  with  which  this  paper  opened, 
we  should  find  its  solution  not  difficult. 

C,  the  administrator  of  A  in  Montana,  continued  the 
person  of  A  and  was,  for  legal  purposes,  A.  The  judgment, 
therefore,  obtained  by  X  against  C,  the  Montana  adminis- 
trator, was  in  legal  effect  a  judgment  against  A.  D,  the  ad- 
ministrator of  A  in  Massachusetts,  continued  the  person  of 
A  and  is,  for  legal  purposes,  A.  In  a  suit  by  A  in  Massa- 
chusetts against  X  to  recover  the  same  debt  which  A  sought 
to  recover  in  the  Montana  suit,  the  Montana  judgment  should 
be  a  defence.  The  parties  and  the  subject  matter  in  the 
Massachusetts  suit  are,  in  legal  contemplation,  the  same  as 
were  the  parties  and  the  subject  matter  in  the  Montana 
suit.  All  the  requisites  for  the  application  of  the  doctrine 
of  res  adjudicata  exist,  and  the  defence  should  be  good. 

The  same  result  follows  if,  instead  of  viewing  the  admin- 
istrator as  representing  the  dead,  we  regard  him  as  repre- 

^d.  310. 

2  Pickens  v.  Yarborough  (1857)  30  Ala.  408;  Cunningham  v.  Ashley 
et  al.  (1873)  45  Cal.  485;  German  et  al.  v.  Clark,  Admr.  (1874)  71  N.  C.  417. 

3  (1857)  33  M>ss.  141. 
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senting  the  living.  C,  the  administrator  of  A  in  Montana, 
in  suing  X  represented  all  the  creditors  and  distributees  of 
A.  These  creditors  and  distributees  were  the  real  plaintiffs 
in  the  Montana  suit.  The  suit  was  brought  for  their  benefit. 
The  judgment  obtained  by  X  against  C,  the  Montana  ad- 
ministrator of  A,  was  in  reality  a  judgment  against  them  and 
had  the  same  effect  against  them  as  against  their  representa- 
tive, C,  the  Montana  administrator.  D,  the  administrator 
of  A  in  Massachusetts,  in  suing  X  also  represents  all  the 
creditors  and  distributees  of  A.  These  creditors  and  dis- 
tributees are  the  real  plaintiffs  in  the  Massachusetts  suit. 
That  suit  is  brought  for  their  benefit.  They  are  suing  X 
to  recover  the  same  debt  they  sued  to  recover  from  him  in 
the  Montana  suit.  The  parties  and  the  subject  matter  in 
the  Massachusetts  suit  are,  in  legal  contemplation,  the  same 
as  were  the  parties  and  the  subject  matter  in  the  Montana 
suit.  Again  we  conclude  that  all  the  requisites  for  the 
application  of  the  doctrine  of  res  adjudicata  exist,  and  that 
the  defence  should  be  good. 

If  this  solution  of  the  question  be  not  correct,  and  if  the 
solution  suggested  by  the  court  in  the  Ingersoll  case  be 
correct,  see  the  consequences  to  which  it  logically  leads. 

If  the  judgment  in  the  Montana  suit  in  favor  of  X  is  not 
a  defence  to  the  Massachusetts  suit,  then  a  judgment  in  the 
Montana  suit  against  X  and  in  favor  of  the  Montana 
administrator  ought  not  to  be  a  defence  to  the  Massachu- 
setts suit. 

If  this  were  the  law,  as  the  situs  of  a  debt  after  the 
creditor's  death  is  where  the  debtor  is,  it  would  be  possible 
that  a  debtor  might  be  sued  in  every  State  in  the  Union  by 
an  administrator  of  the  same  deceased  creditor  and  a  separ- 
ate judgment  for  the  same  debt  obtained  against  him  in  each 
State.  It  would  also  seem  that  as  there  is  no  "  privity  " 
between  the  different  administrators,  payment  of  one  judg- 
ment to  one  administrator  would  not  satisfy  the  other  judg- 
ments, and  the  debtor  might  have  to  pay  the  same  debt  as 
many  times  as  there  were  States. 

Fortunately,  however,  this  result  is  not  now  possible.1 

1  Biddle  v.  Wilkins  (1828)  1  Pet.  686;  Lewis  v.  Adams  (1886)  70  Cal- 
403;  Barton  v.  Higgins  (1874)  4*  Md.  $391  Talmage  v.  Chapel  (1819)  16 
Mass.  71  ;  Rucks  v.  Taylor  (1873)  49  Miss.  552;  Hall  et  al.  v.  Harrison 
(1855)  21  Mo.  227 ;  Tittman,  Admr.  v.  Thornton  et  al.  (1891)  107  Mo.  500. 
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The  law  is  that  a  judgment  by  one  administrator  against 
a  debtor  of  the  deceased  merges  the  debt.  The  debt  is 
reduced  to  possession  and  the  judgment  becomes  the  indi- 
vidual property  of  the  administrator  who  obtains  it.  He 
can  sue  the  judgment  debtor  upon  the  judgment  in  a  juris- 
diction  other  than  that  in  which  the  judgment  was  obtained, 
in  his  own  name  and  not  as  administrator,  and  no  other  ad- 
ministrator of  the  deceased  creditor  can  sue  in  any  juris- 
diction upon  either  the  judgment  or  the  original  claim.  In 
reducing  the  debt  to  the  form  of  a  judgment  the  adminis- 
trator has  administered  that  asset  and  no  other  administrator 
can  again  administer  it.  The  same  should  be  true  when  an 
administrator  sues  to  collect  an  alleged  debt  and  judgment 
on  the  merits  is  had  against  him.  Such  judgment  should 
merge  the  alleged  debt1.  The  debt  should  be  considered 
as  administered,  and  no  other  administrator  should  be 
allowed  to  administer  that  alleged  asset  again. 

If  the  view  of  the  court  in  the  Ingersoll  suit  were  the  law, 
a  person  owing  a  deceased  intestate  a  debt  might  have  to 
defend  upon  the  merits  a  suit  to  recover  the  same  debt 
brought  by  an  administrator  in  each  State  in  the  Union,  and 
he  might  in  the  end  have  as  many  judgments  in  his  favor  as 
there  are  States.  A  doctrine  that  leads  of  necessity  to  such 
conclusions  would  impress  the  average  mind  as  erroneous 
and  one  to  be  submitted  to  only  upon  compulsion  of  the 
clearest  authorities.  The  writer  has  been  unable  to  find 
either  authority  or  principle  in  its  support. 

Thaddeus  D.  Kenneson. 
New  York. 

1  Sweet  v.  Brackley  (1865)  53  Me.   346;  Weeks  v.  Harriman  (1 
65  N.  H.  91. 
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In  a  previous  article  in  the  Columbia  Law  Review1  I 
attempted  to  work  out  the  basis  of  the  liability  of  the  prin" 
cipal  for  all  contracts  entered  into  on  his  behalf  by  an  agent 
acting  within  his  "  apparent"  or  ostensible  (but  beyond  his 
—  so-called — real)  authority,  and  reached  the  conclusion 
that 

"The  principal  is  bound  because,  according  to  all  sound  principles, 
he  has  entered  into  a  contract  with  the  third  party.  .  .  .  The  liability 
in  question  is  a  true  contractual  liability." 

In  the  course  of  the  article  I  had  occasion,  naturally,  to 
criticize  the  attempts  of  Mr.  John  S.  Ewart  and  others  to 
explain  the  liability  in  question  by  the  law  of  estoppel  in- 
stead of  contracts.  To  this  criticism  Mr.  Ewart  has  replied 
in  his  usual  brilliant  and  witty  manner.3  The  Editor  of 
the  Review  has  kindly  consented  to  allow  me  space  in 
which  to  say  a  few  words  concerning  this  reply. 

As  I  see  it,  although  my  learned  brother  at  first  sight 
seems  to  make  out  a  strong  case,  he  has  in  reality  left  my 
position  entirely  untouched.  The  appearance  of  strength 
which  his  argument  possesses  is,  I  venture  to  think,  due  to 
the  following  procedure :  He  has  first  separated  from  their 
context  certain  parts  of  what  I  wrote,  and  has  then  pro- 
ceeded to  give  them  a  meaning  which,  thus  standing  alone, 
they  perhaps  are  capable  of  having,  but  which  neverthe- 
less, it  will  be  obvious  to  the  unprejudiced  reader  who  con- 
siders them  in  the  light  of  their  context,  it  was  clearly  not 
my  intention  they  should  have.  This  accomplished,  he 
proceeds  with  a  flourish  of  trumpets  to  demonstrate  that 
the  propositions  thus  imputed  to  me,  but  which  I  never  for 
a  moment  dreamed  of  maintaining,  are  not  to  be  supported. 
In  what  follows  I  wish,  therefore,  to  restate,  and  so  to 
bring  out  more  clearly,  if  possible,  my  position,  and,  in 
doing  so,  to  point  out  incidentally  in  just  what  way  Mr. 
Ewart  has  misinterpreted  me. 

1  5  Columbia  Law  Review,  36. 
*  5  Columbia  Law  Review,  354. 
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In  my  former  article  I  said  : 

"  It  is  fundamental  in  the  law  of  contracts  that  a  person  is  bound,  not 
by  his  real,  but  by  his  manifested  intention,  i.  e.,  by  his  intention  as  mani- 
fested to  the  other  party." 

To  this  Mr.  Ewart  replies : 

"  Now,  according  to  my  library  that  proposition  is  not  only  not  a  fun- 
damental principle,  but  it  is  not  a  principle  of  any  kind.     It  is  not  even  a 

comprehendible  assertion. 

********* 

"  My  notion  is  that  it  is  fairly  fundamental  in  the  law  of  contracts 
that  a  man  is  not  bound  by  intentions  of  any  sort — real  or  spurious  inten- 
tions, manifested  or  concealed  intentions,  good,  bad  or  indifferent  inten- 
tions. Frequent  visitations  at  a  lady's  house  may  induce  a  very  proper 
question  as  to  the  nature  of  the  gentleman's  intentions  ;  but  even  if  he  re- 
plied (to  the  lady  herself)  that  he  intended  some  day  to  marry  her,  he  would 
not  (because  of  that  very  clear  manifestation  of  his  intention)  be  liable  in 
breach  of  promise." 

If  the  learned  reader  will  refer  to  my  article,  I  feel  sure 
that  he  will  agree  with  me  that,  however  capable  of  mis- 
construction my  language  may  be  when  isolated  from  its 
context,  its  meaning  is  entirely  clear  when  read  in  connec- 
tion with  what  comes  before  and  what  comes  after;  and, 
moreover,  that  that  meaning  is  not  that  given  it  by  Mr. 
Ewart.  Within  the  short  space  of  a  magazine  article,  con- 
densation is  necessary,  and  one  cannot  attempt  to  write  a 
complete  treatise  upon  the  law  of  contracts.  Remember- 
ing that  I  am  discussing  simply  the  question,  When  has  a 
person  made  an  offer  which  by  acceptance  will  ripen  into 
a  contract?  it  is  clear  that  the  meaning  of  the  passage 
quoted  is  simply  this:  In  the  law  of  contracts  a  man  is 
bound  in  accordance  with  the  intention  which  he  has  mani- 
fested to  the  other  party  to  enter  into  a  contract  with  htm, 
and  of  course — I  supposed  I  need  not  discuss  that — only 
after  the  offer  has  been  accepted  by  the  offeree.  In  fact,  I 
can  hardly  persuade  myself  that  my  learned  brother  meant 
his  interpretation  to  be  taken  seriously,  for  he  immediately 
adds : 

"  Prof.  Cook  has  been  wanting  to  intervene  while  this  poor  sinner  has 
been  talking,  and  now  he  says,  '  Be  fair,  Mr.  Ewart,  I  did  not  say  that  a 
man  was  bound  by  his  intentions  alone  ;  but  that  in  the  law  of  contracts, 
and  as  between  real  and  manifested  intentions,  the  latter  were  the  import- 
ant ones.'     In  reply,  I  reiterate  :  (i)  Intentions  are  intentions  and  nothing 
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but  intentions ;  (2)  a  manifested  intention  is  an  intention  (a  real  intention) 
made  manifest ;  (3)  in  the  law  of  contracts  a  man  is  not  bound  by  inten- 
tions of  any  sort,  but  only  by  contract."1 

To  proposition  (3)  1  heartily  subscribe,  but  I  must  ven- 
ture to  dissent  from  the  other  two.  I  deny  that  the  phrase 
"  manifested  intention ''  means  necessarily,  always  and 
everywhere,  "a  real  intention  made  manifest",  admitting 
that  it  may  and  very  often  does  convey  that  idea.  How- 
ever, it  is  useless  for  Mr.  Ewart  and  myself  to  waste  space 
in  a  law  review  in  discussing  a  mere  question  of  English, 
for  that  is  all  the  criticism  in  question  comes  to.  I  submit 
that  it  is  entirely  obvious  that  the  phrase  as  used  by  me 
meant  an  intention  which  a  man  led  another  to  be- 
lieve he  had,  irrespective  of  whether  he  had  any  such 
intention  or  not.  Any  criticism,  therefore,  based  upon  the 
other  interpretation  does  not  touch  my  proposition  upon 
the  legal  question,  but  involves,  as  I  have  already  said,  only 
a  fruitless  discussion  concerning  the  proper  meaning  of  the 
word  "  manifested.''  I  chose  the  phrase  because  it  was  in 
use  in  current  discussions  of  the  law  of  contracts,  and,  as  I 
thought  and  still  think,  conveyed  to  those  familiar  with 
such  discussions  my  exact  meaning. 

Let  me  attempt  to  state  my  proposition  in  another  form, 
which  I  hope  will  prove  to  be  at  least  "  comprehendible  " 
to  my  learned  brother,  even  with  nothing  but  his  (appar- 
ently) very  limited  library  to  aid  him.  Suppose  I  put  it 
this  way  :  If  I  appear  to  another  person,  such  other  person 
being  an  ordinarily  reasonable  man,  to  be  offering  to  enter 
into  a  contract  with  him,  and  if,  moreover,  I  am  legally  re- 
sponsible for  that  appearance,  then  1  am,  so  far  as  the  law 
is  concerned,  offering  to  enter  into  a  contract  with  him, 
and  if  he  accept — of  course  within  a  reasonable  time  or  be- 
fore a  notice  of  withdrawal  is  received — I  am  bound  by  a 
contract;  and  this  altogether  irrespective  of  whether  I 
actually  intended,  as  a  question  of  psychology,  to  make  a 

May  I  point  out  that  in  using  the  language  I  did,  I  sinned  in  good 
company  ?  In  "  Ewart  on  Estoppel ",  page  473,  we  find  the  following 
passage:  "A  man  cannot  be  bound  by  the  act  of  another  unless  he 
authorizes  it."  The  obvious  inference  is:  If  the  principal  authorized  the 
act  of  the  agent,  he  is  bound  by  the  act,  not  by  the  resulting  contract. 
Need  more  be  said  ? 
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contract  or  not.  To  illustrate  what  I  mean,  let  us  first  con- 
sider a  case  already  discussed  in  my  previous  article,  start- 
ing with  Mr.  Ewart's  statement  and  discussion  of  the  same: 

"  An  offer  by  mail  is  accepted  after  a  telegram  withdrawing  the  offer 
has  been  sent,  but  before  its  reception  ;  there  was  no  mental  assent ;  and 
there  is  a  contract  owing  to  the  principle  of  manifested  intention.  There 
is  a  contract  here,  no  doubt,  but  intention  (manifested  or  otherwise)  has 
nothing  to  do  with  it.  Suppose  that  with  the  offer  goes  this  P.  S.  (expres- 
sive of  the  real  meaning):  '  This  offer  (without  writing  of  further  letters)  I 
keep  repeating  to  you  until  a  reasonable  time  for  its  acceptance  elapses, 
or  until  you  receive  from  me  a  notification  of  its  withdrawal ;'  and  that 
prior  to  either  period  the  offer  is  accepted.  Have  the  minds  not  met,  even 
although  the  offerer  may  have  endeavored  meanwhile  to  withdraw  his  let- 
ter?    At  the  very  moment  of  the  offer  being  made  it  was  accepted." 

To  begin  with,  isn't  our  learned  brother  getting  a  little 
into  the  realm  of  fiction  when  he  says  that  his  P.  S.  is  "ex- 
pressive of  the  real  meaning"  of  the  language  in  the  letter? 
I  should  rather  have  said  that  the  legal  effect,  not  the  real 
meaning  of  the  language,  was  the  same  as  though  he  had 
added  the  P.  S.  or  had  kept  repeating  the  offer  until  the 
expiration  of  the  periods  mentioned.  Now,  honestly,  Mr. 
Ewart,  as  a  matter  of  psychology,  have  the  minds  of  the 
parties  met?  That  is,  has  there  been  an  actual  coming  to- 
gether of  the  two  minds  in  agreement?  Was  the  offer 
actually,  as  a  matter  of  psychology,  really  being  made  at 
the  moment  of  acceptance?  Surely  not,  and  if  you  reply, 
the  law  does  not  mean  any  such  thing  by  this  phrase — a 
meeting  of  minds — I  will  heartily  agree  with  you ;  but  it 
surely  does  not  follow  that  the  law  has  forsaken  fact  and 
taken  refuge  in  the  realm  of  fiction  when  it  thus  ignores 
real  intention  and  deals  only  with  manifested  intention. 
What  the  law  does  is  simply  to  say  to  the  offerer :  You 
appeared  to  the  other  party  to  be  agreeing  with  him,  and 
were  responsible  for  that  appearance;  therefore,  so  far  as 
the  law  is  concerned,  you  have  agreed  with  him,  and  there 
has  been  a  meeting  of  your  minds.  Now,  the  whole  bur- 
den of  my  article  is  just  this :  that  I  appear  just  as  much  to 
be  offering  to  enter  into  a  contract  with  the  third  party 
when  my  agent  acts  within  his  authority,  be  it  "real"  or 
"  apparent,"  as  I  do  in  the  case  just  discussed,  and  I  am 
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equally  responsible   for  that  appearance.1     Let   me   illus- 
trate by  a  concrete  case  of  "apparent  authority." 

I  go  to  J.  S.,  a  person  who  knows  nothing  about  the 
law — just  a  plain,  ordinary,  everyday  layman  of  average 
intelligence.  I  say  to  him :  "  I  am  selling  off  my  horses. 
Go  around  to  my  stable  and  you  will  find  X.  there."  (X.  is 
not  a  dealer  in  horses,  and  has  never  represented  me  before.) 
"  He  is  authorized  to  sell  you  any  of  the  horses,  and  has 
full  power  to  fix  prices  and  all  conditions  of  sales."  Sup- 
pose further  I  have  told  X.  not  to  sell  a  particular  bay  horse 
at  all,  of  which  limitation,  however,  J.  S.  has  no  knowledge. 
J.  S.  goes  to  X.  and  asks :  "  What  will  you  take  for  the  bay 
horse?"  X.  replies :  "Two  hundred  dollars."  Would  it 
not  appear  to  any  ordinarily  reasonable  man,  such  as  J.  S. 
is,  that  I  through  X.  was  offering  him  the  bay  horse  for 
$200?  I  venture  to  think  J.  S.  would  be  very  much  sur- 
prised to  be  told  by  Mr.  Ewart  that  the  bay  horse  had  not 

lAnother  illustration  of  the  principle  here  contended  for  is  contained 
in  another  case  discussed  in  my  previous  article. 

"  A,  intending  to  lead  B  to  believe  that  she  is  entering  into  a  marriage 
with  him,  but  with  no  intention  of  binding  himself,  represents  to  her  that 
C  is  a  clergyman  duly  authorized  by  law  to  perform  marriage  ceremonies. 
A  and  B  go  through  a  marriage  ceremony  before  C,  B  acting  in  good 
faith  throughout.  C  in  fact  is  only  a  layman  and  without  authority  in  the 
matter.  Is  there  a  valid  marriage  ?  In  a  jurisdiction  in  which  common 
law  marriages  are  valid,  yes.  Why?  Because  A  is  estopped  to  deny  that 
C  was  a  clergyman  ?  Not  at  all ;  he  has  manifested  his  intention  to  B  to 
take  her  as  his  wife ;  she  has  manifested  her  intention  to  him  to  take  him 
as  her  husband,  and  the  marriage  is  complete.  The  fact  that  A  did  not 
intend  to  bind  himself  is  immaterial."  Concerning  this  Mr.  Ewart  says: 
"  Well,  that  is  our  marriage  case  over  again.  Let  us  omit  the  ceremony 
(as  it  seems  to  be  important  only  as  a  manifestation  of  intention)  and 
substitute  a  perfectly  plain  verbal  declaration  of  reciprocal  intentions  to 
marry  one  another,  is  there  in  such  a  case  a  contractual  marriage?  Of 
course  not,  for  intentions — real,  manifested  or  even  mutually  manifested — 
are  not  a  contract.  Intentions,  here,  are  of  no  more  importance  than  else- 
where ;  and  the  easy  solution  of  the  case  is  this  :  If  by  the  lex  loci  marriage 
is  good  by  mere  contract,  then  the  language  of  the  ceremony  would 
almost  certainly  amount  to  a  contract ;  if  it  did  not,  two  train  loads  of 
male  and  female  intentions  would  not  help  anybody."  The  italics  are 
mine.  Is  it  not  obvious  that  Mr.  Ewart  has  changed  my  case  ?  Going 
through  a  marriage  ceremony  is  not  "  a  perfectly  plain  verbal  declaration 
of  reciprocal  intentions  to  marry  one  another  "  in  the  future,  but  a  state- 
ment by  each  party  of  an  intention  to  assume  the  matrimonial  status  at 
the  moment.  Note  also  that  Mr.  Ewart  says  that  the  language  of  the 
ceremony  would  almost  certainly  amount  to  a  contract,  but  he  fails  to 
explain  why,  and  thereby  dodges  the  whole  issue.  Further  comment 
seems  unnecessary. 


"AGENCY  BY  ESTOPPEL  "  ;  A  REPLY.  39 

been    offered    to   him   for   that   sum    by  me   through   my 
agent. x 

1  contend  that  the  legal  effect  of  what  I  have  said  and 
done  is  just  this :  I  appear  to  an  ordinarily  reasonable  man 
to  be  making  him  an  offer  to  enter  into  a  contract  with  him, 
this  appearance  arising  whenever,  by  words  or  acts  or  both 
together,  1  say  to  him  that  a  certain  person  has  authority 
to  make  the  offer  in  my  behalf,  and  such  person  does  so ; 
and  under  such  circumstances  I  am  legally  responsible  for 
the  appearance,  and  have  therefore  made  an  offer.  Adopt- 
ing Mr.  Ewart's  own  method,  we  may  say  farther  that  to 
the  language  of  the  case  supposed  there  is  added  this  P.  S., 
expressive  (I  should  say)  of  its  legal  effect :  "  This  statement 
(that  X.  is  authorized  to  sell  you  any  of  the  horses  on  any 
terms  he  fixes)  I  keep  repeating  to  you  until  a  reasonable 
time  has  elapsed,  or  until  you  receive  from  me  a  notifica- 
tion of  withdrawal  of  the  authority.''  At  the  very  mo- 
ment, therefore,  that  X.  says  to  J.  S.,  "You  may  have  the 
bay  horse  for  $200,"  it  is  as  though  I  were  repeating  to 
J.  S. :  "  X.  is  authorized  to  offer  you  the  horse  on  those 
terms."  Is  that  not  a  good-enough  offer  by  the  principal 
through  his  agent? 

As  I  said  in   my  previous  article,  I  think  a  good  bit  of 

the  trouble  in  all  these  cases  lies  in  a  failure  to  appreciate 

and  keep  in  mind   at  all  times  the  distinction  between  the 

two   relationships    which   are    recognized    by  our   law    of 

agency — the  internal  and  the  external,  if  I  may  call  them 

such.     By  this  1  mean  that  our  law  recognizes  that,  while 

as  between  principal  and  alleged  agent  the  relationship  of 

agency  may  in  a  given  case  not  exist,  at  the  same  time  it 

may  and  often  does    exist  as  regards  third  parties.     The 

failure  to  keep  this  in  mind  is  doubtless  what   leads  Mr. 

Ewart  to  say,  with  reference  to  these  cases  of  "apparent'' 

authority : 

1  I  am  assuming  that  the  learned  reader  has  read  my  former  article,  in 
which,  I  think,  it  was  shown  that  in  the  law  of  agency  I  may  manifest  my 
intention  and  so  make  an  offer  to  contract  through  another  human  being, 
called  an  agent,  and  that  in  such  case,  though  many,  if  not  all,  of  the  terms 
of  the  offer  are  really  fixed  by  the  agent,  and  often  are  not  known  to  the 
principal  until  long  after  the  contract  has  been  made,  nevertheless  our  law 
says  that  the  principal  through  the  agent  made  the  offer,  and  so  the  con- 
tract. This  is  obviously  true  in  the  case  of  the  so-called  "  real  "  authority, 
and  my  contention  is  simply  that  the  same  thing  holds  good  in  "  apparent  " 
authority. 
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"  In  cases  of  this  class,  it  seems  to  be  clear  enough  that  the  principal 
did  not  himself  make  the  contract ;  that  he  did  not  authorize  any  one  to 
make  it ;  and  that  (sometimes)  it  was  made  in  absolute  violation  of  his 
clearly  expressed  will.  It  appears  to  be  equally  clear  that  the  agent  did 
not  make  the  contract  for  him ;  and  that  he  could  not ;  for  he  had  no 
authority  to  do  so ;  he  may,  indeed,  have  been  expressly  inhibited  from 
that  very  act.  If,  then,  we  have  here  '  a  true  contractual  liability,'  it  is  one 
of  such  peculiar  sort  that  it  is  based  upon  something  which  the  principal 
did  not  do  ;  and  which  no  one  having  his  authority  did  ;  but  upon  some- 
thing which  may  have  been  done  in  actual  contravention  of  his  will." 

True  enough,  the  principal  did  not  himself,  i.  e.,  in  per- 
son, make  the  contract — he  never  does  in  agency — but,  I 
contend,  he  did,  so  far  as  the  third  party  is  concerned, 
authorize  the  agent  to  act  for  him,  and  so  through  the  agent 
he  (the  principal)  made  the  contract.  Let  us  never  forget 
that  our  law  of  agency  does  not  say  that  the  agent  makes 
a  contract  and  that  by  some  process  of  transfer  the  rights 
and  duties  thus  created  are  transferred  to  the  principal ;  but 
that,  on  the  other  hand,  it  does  regard  the  contract  as  made 
by  the  principal  through  the  agent,  the  agent  being  treated 
only  as  a  medium  of  communication.  It  is  the  mind  of  the 
principal  which  meets  the  mind  of  the  third  party,  just 
as  much  where  the  medium  of  communication  is  an  agent 
as  where,  for  example,  it  is  a  letter.  As  I  said  in  my  pre- 
vious article,  the  phrase  "  apparent  authority  "  is  mislead- 
ing :  so  far  as  the  person  to  whom  the  authority  is  repre- 
sented as  existing  is  concerned,  such  authority  does  exist, 
it  is  a  real  authority  ;  the  agent  is  authorized  to  do  what  he 
does.  It  may  be  that,  as  between  himself  and  his  principal, 
he  has  been  guilty  of  a  breach  of  duty ;  that  does  not  and 
cannot  affect  the  fact  that  the  external  relationship  existed 
as  a  fact. 

Turning  now  to  the  question  of  whether  the  two  theo- 
ries lead  to  the  same  results,  I  must  confess  that  here  I 
have  had  and  still  have  some  difficulty  in  following  my 
learned  brother's  argument  in  support  of  the  proposition 
that  they  do.     He  says  : 

"  Prof.  Cook  presents  a  problem  to  the  sinners  :  Take,  he  says,  a  purely 
executory  contract  made  by  an  agent  without  sufficient  authority,  and  how 
are  you  going  to  bind  the  principal  by  your  doctrines  ?  Estoppel  requires 
that  the  estoppel-asserter  must  have  changed  his  position  upon  the  faith  of 
the  misrepresentation  of  authority,  and  here  he  has  done  nothing — well, 
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that  is  to  say,  he  has  done  nothing  but  sign  something.  Just  so ;  he's  done 
nothing,  except  that  he  has  done  something.  Has  he  not  come  into  rela- 
tions with  the  agent  ?  If  he  has  not  changed  his  position,  where  or  how 
did  he  get  a  cause  of  action  against  the  agent  for  wrongful  assertion  of 
authority  ?  Is  not  his  new  position  this :  that  he  has  a  right  to  get  the 
horse,  or  to  sue  for  the  loss  of  his  bargain.  What  more  could  he  do,  had 
the  agent  had  the  alleged  authority  ? — sue,  in  one  case,  the  agent,  and,  in 
the  other,  the  principal.  The  Professor  himself  upon  another  page  (46) 
speaks  of  the  estoppel-asserter  '  having  acted  upon  it  by  coming  to  an 
agreement  with  the  agent. '  " 

Well,  to  begin  with,  I  suppose  all  executory  contracts 
are  not  covered  by  the  Statute  of  Frauds,  and  so  perhaps  the 
third  party  has  not  signed  anything,  but  has  merely  spoken 
certain  words.  But  let  that  go,— it  is  not  of  enough  im- 
portance. "  Is  not  his  (the  third  party's)  new  position  this  : 
that  he  has  a  right  to  get  the  horse  or  to  sue  for  the  loss  of 
his  bargain?"  If  this  means  that  the  third  party  has  his 
option  to  sue  either  principal  or  agent,  as  he  pleases,  I 
must  deny  its  truth.  If  the  third  party  has  a  right  against 
the  principal  to  get  the  horse,  he  has  necessarily  no  rights 
against  the  agent,  for  he  has  not  lost  his  bargain.  If,  on 
the  other  hand,  he  has  a  right  to  sue  the  agent,  it  is  because 
he  has  lost  his  bargain  and  he  cannot  therefore  have  any 
right  against  the  principal  to  get  the  horse.  Observe  now 
my  learned  brother's  argument:  "  Has  he  (the  third  party) 
not  come  into  relations  with  the  agent?  If  he  has  not 
changed  his  position,  where  or  how  did  he  get  his  cause  of 
action  against  the  agent  for  wrongful  assertion  of  author- 
ity ?''  Of  course,  on  my  theory,  he  has  no  such  action,  for 
I  contend  he  has  a  contract  with  the  principal.  On  the 
estoppel  theory,  however,  I  agree  he  ought  to  have  such 
an  action,  because  in  a  purely  executory  contract,  imme- 
diately after  it  has  been  made,  he  has  acquired  no  rights 
against  the  principal,  he  not  having  changed  his  legal  posi- 
tion. Now,  says  Mr.  Ewart,  in  effect :  The  third  party  has 
an  action  against  the  agent  for  wrongful  assertion  of 
authority  and  the  loss  of  his  bargain  (this  admits,  then,  that 
he  has  no  right  against  the  principal,  for,  as  stated,  if  he 
had,  the  action  would  not  lie  against  the  agent) ;  he  could 
not  get  this  for  nothing,  so  he  must  have  given  something 
for  it;  he  must  therefore  have  changed  his  position  and 
given  up  something— just  what  this  is  Mr.  Ewart  does  not 
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see  fit  to  tell  us — therefore  (note  the  conclusion),  the  prin- 
cipal is  estopped,  therefore  the  third  party  has  a  right 
against  the  principal!  Shall  we  add:  Therefore  he  has  no 
right  against  the  agent  ?  Now  this  may  be  good  logic  ac- 
cording to  Mr.  Ewart's  library,  but  it.  certainly  is  not 
according  to  mine  or  any  other  I  have  ever  seen. 

Even  if  we  assume,  for  the  moment,  the  logic  of  the 
foregoing  to  be  good,  let  me  point  out  once  more  that  Mr. 
Ewart  fails  to  tell  us  just  what  the  third  party's  change  of 
position  is.  It  cannot  be  the  gaining  of  the  action  against 
the  agent,  for 

"  The  change  of  position,  to  effectuate  estoppel,  must  have  been  pre- 
judicial to  the  estoppel-asserter.  If  he  really  benefitted  by  the  change  or 
was  in  no  way  hurt  by  it,  he  has  nothing  to  complain  of."1 

Mr.  Ewart  impliedly  recognizes  this,  if  I  understand 
him  aright,  and  so  argues :  He  has  gained  the  action  against 
the  agent;  to  gain  this  he  must  have  given  something; 
therefore  he  has  changed  his  position  prejudicially.  Hav- 
ing got  this  far  he  stops.  Just  what  the  prejudicial 
change  is,  he  seems  unable  to  say.  Surely  he  does  not 
mean  that  the  labor  of  speaking  the  words,  or  signing  the 
memorandum  (if  he  did  so)  is  the  change  in  position  ?  If 
not,  what  is  it?8 

Let  me  suggest  one  more  difficulty  with  this  part  of 
Mr.  Ewart's  argument.  Suppose,  as  may  happen,  the 
agent  be  a  married  woman  in  a  jurisdiction  where  her  com- 
mon law  disabilities  have  not  been  removed.  I  suppose  it 
is  clear  she  could  not  be  sued  on  an  implied  warranty  of 
authority  in  the  case  under  consideration  ;  therefore  the 
third  party  has  gained  nothing  in  such  a  case  and  so  has 
lost  nothing,  and  the  principal  will  not  be  estopped. 
Surely  the  answer  to  the  question  whether  the  principal 

1  Ewart  on  Estoppel,  p.  146. 

2  As  a  matter  of  fact,  is  not  the  action  against  an  agent  for  his  wrong- 
ful assertion  of  authority,  on  the  basis  of  an  implied  warranty  of  authority, 
entirely  anomalous?  Is  it  not  based  upon  a  fiction,  and  was  it  not  really 
invented  (in  Collen  v.  Wright  (1857)  8  E.  &  B.  647,  27  L.  J.  (N.  S.)  Q.  B, 
215)  so  that  the  liability  would  survive  against  the  agent's  executor  where 
the  tort  action  for  deceit  would  not  ?  This  is  the  view  expressed  in  Pollock 
on  Torts  (American  Edition,  page  659),  and  has  always  commended  itself 
to  me  as  the  correct  one.  Carried  to  its  logical  conclusion,  the. doctrine,  to 
my  mind,  comes  very  near  in  some  cases  to  giving  the  third  party  some- 
thing for  nothing. 
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be  bound  cannot  depend  upon  the  presence  or  absence  of 
contractual  capacity  in  the  agent. 

Space  fails  me  to  point  out  in  detail  numerous  other 
passages  in  my  article  which  Mr.  Ewart  has — I  do  not  say 
"with  malice  aforethought" — misinterpreted.  I  must, 
however,  at  least  remark  that  my  failure  to  mention  them 
more  specifically  here  is  not  to  be  construed  to  mean  that  I 
assent  to  his  interpretations,  for  I  most  emphatically  do 
not. 

Before  closing  let  me  add  a  few  words  concerning  a 
point  raised  by  the  reviewer  of  my  article,  in  the  Harvard 
Law  Revietv.1      I  quote  : 

"  The  article  illustrates  the  danger  of  this  unsatisfactory  phrase  '  appar- 
ent authority.'  At  times  it  is  used  by  the  courts  and  text-writers  to  mean 
what  is  better  termed  '  incidental  authority,'  and  then  again  is  extended  to 
cases  where  the  only  ground  of  liability  seems  to  be  estoppel.  As  an 
example  of  the  former,  a  person  in  charge  of  a  store  may  be  said  to  have 
'  incidental  authority '  to  sell  any  of  the  goods,  in  spite  of  instructions  to 
the  contrary.  However,  if  X  is  appointed  my  agent  only  to  sell  my  black 
horse,  but  I  tell  Y  that  X  is  authorized  to  sell  my  white  horse  and  then  X 
gets  my  white  horse  without  my  knowledge  and  sells  it  to  Y,  it  would 
seem  clear  that  X  was  not  my  agent  at  all,  and  yet  I  am  estopped  to  deny 
it.  Some  of  Mr.  Cook's  language  is  broad  enough  to  include  such  a  case 
within  apparent  authority.  If  he  means  that,  then  logically  he  should  go 
the  next  step  and  say  that  even  where  X  has  never  been  appointed  my 
agent  for  any  purpose,  but  I  tell  Y  that  he  is  my  agent  and  Y  deals  with 
him  in  that  capacity,  there,  too,  I  am  liable  on  principles  of  contract  by 
manifesting  my  intention  through  an  agent.  The  objection  to  that  is, 
that  it  is  making  X  my  agent  or  mouthpiece,  when  perhaps  I  have  ex- 
pressly told  him  that  he  should  not  be.  It  is  saying  that  actual  agency  is 
not  necessary  in  law,  and  that  legal  agency  is  created  whenever  I  lead 
third  parties  to  believe  that  X  is  my  agent  whether  that  is  in  fact  true  or 
not.  That  would  be  raising  another  fiction  in  the  law  to  swell  the  already 
numerous  collection  of  phenomena." 

Let  me  say  that  I  did  and  do  intend  to  go  the  whole  dis- 
tance. I.  contend  that  there  is  absolutely  no  distinction  in 
principle,  that  the  decisions  in  the  books  require  no  dis- 
tinction to  be  made,  nor  permit  it  to  be  made,  between  the 
case,  on  the  one  hand,  where  the  agent  merely  violates  so- 
called  "instructions,"  i.  e.,  where  he  exceeds  his  "real," 
but  keeps  within  his  "  apparent  "  authority,  and  that,  on  the 
other  hand,  where  he  has  no  "real"  authority  whatever, 

xi8  Harvard  Law  Review,  p.  400. 
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but  only  "  apparent  "  authority.  If  my  position  be  sound, 
this  must  of  necessity  be  so.  Concretely  :  By  words,  acts, 
or  both  together,  I  hold  a  certain  person,  X,  out  to  the 
world  as  general  manager  of  my  hotel,  with  the  usual 
powers  of  such  persons— for  example,  in  the  purchasing  of 
food  supplies  on  my  credit.  I  maintain  it  is  entirely  imma- 
terial whether  as  between  X  and  myself  the  internal  rela- 
tionship (of  principal  and  agent)  exists.  I  may  have  for- 
bidden him  to  buy  any  supplies  whatever  without  my  con- 
sent in  each  particular  case ;  yet,  so  far  as  the  persons  to 
whom  he  is  thus  held  out  be  concerned,  he  is  my  agent, 
with  that  authority  and  no  less — the  external  relationship 
exists,  and  that  is  sufficient.  To  apply  our  principle  as 
enunciated  above  to  the  case  :  When  X  offers  to  buy  cer- 
tain food  supplies  for  the  hotel,  I  appear  to  the  person  to 
whom  the  offer  is  made  to  be  offering,  through  my  agent, 
to  make  a  contract  with  him,  and  I  am  responsible  for  the 
appearance.  When,  therefore,  the  offer  is  accepted  I  am 
bound  by  a  contract,  not  by  estoppel. 

In  closing,  let  me  once  more  repeat  that  I  deny  there  is 
any  fiction  in  my  analysis  of  the  situation.  Jurisprudence  is 
not  psychology;  the  law  normally  deals  with  external,  not 
with  internal,  phenomena.  Agency  is  a  question  of  fact; 
that  is  true  enough,  but  we  must  not  forget  that  the  ex- 
ternal relationship  may  exist,  as  a  fact,  even  though  the 
internal  one  does  not.  So  far  as  the  persons  to  whom  I 
have  held  a  given  person  out  as  possessing  certain  author- 
ity are  concerned,  the  relationship  of  principal  and  agent 
does  exist ;  he  is  authorized,  has  authority,  to  act  for  me  to 
that  extent;  he  is,  in  fact,  my  agent,  with  that  authority, 
and  I  am  bound,  if  at  all,  because  through  my  agent  I  have 
entered  into  true  contracts  by  making  offers  which  have 
been  duly  accepted. 

Walter  Wheeler  Cook. 

Columbia,  Mo. 
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NOTES. 


Liability  of  a  Stockholder  under  a  Foreign  Statute. — The 
nature  of  the  liability  imposed  upon  a  stockholder  in  a  domestic  cor- 
poration which  is  operating  in  a  foreign  jurisdiction  and  is  subject  to 
statutes  there  enacted,  was  raised  in  a  recent  English  case.  The  Court 
decided  that  the  liability  to  a  creditor  of  a  stockholder  in  a  joint  stock 
company  limited,  formed  under  the  English  Companies  Act  to  do 
business  in  the  United  States,  will  be  fixed  by  the  provisions  of  that 
Act  and  not  by  the  more  severe  liability  imposed  bv  the  statutes  of 
California,  where  the  contract  was  made.  Risdon  Iron  Works  v. 
Furness  [1905]  1  K.  B.  304. 

While  there  is  great  confusion  in  the  early  English  law  touching 
the  conception  of  the  corporation  and  the  theory  of  the  entity  as 
applied  to  the  universilas  is  not  clearly  defined,  yet  as  regards  the 
commonalty,  or  political  corporation,  there  are  cases  as  early  as  1437 
holding  that  the  goods  of  the  members  could  not  be  taken  in  execu- 
tion against  the  commonaltv,  except  where  the  King  was  the  judg- 
ment creditor.  Pollock  &  Maitland,  Hist.  Eng.  Law,  Bk.  II,  Chap. 
II,  §12.  When  the  business  corporation  developed,  the  "body 
politic  "  idea  of  the  borough  was  adopted  and  although  later  rights 
against  the  stockholders  upon  the  insolvency  of  the  company  were 
given  to  the  creditors,  it  is  commonly  stated  that  the  liability  of  the 
stockholder  for  the  debts  of  the  corporation  was  not  known  at  com- 
mon law,  but  was  created  by  statute.  Terry  v.  Little  (1879)  IQI  U. 
S.  216;  Pollard  v.  Bailey  (1874)  20  Wall.  520. 

As  a  basic  proposition  a  corporation  is  controlled  by  the  laws  of 
the  incorporating  State,  and  its  legal  existence  is  confined  thereto, 
except  so  far  as  the  principles  of  comity  have  established  extra-terri- 
torial recognition.  Bank  0/ Augusta  v.  Earle  (1839)  13  Pet.  519; 
Beale,  Foreign  Corp.,  §442.  The  liability  created  by  the  laws  of  a 
foreign  jurisdiction,  in  an  action  against  a  resident  stockholder  has 
been  enforced,  Pulsifer  v.  Greene  (1902)    96    Me.   438,    or   denied, 


46  COLUMBIA   LAW  REVIEW. 

Marshall  v.  Sherman  (1895)  148  N.  Y.  9,  according  to  the  varying 
theories  as  to  whether  the  liability  is  contractual  or  one  imposed  by 
law.  Cf.  5  Columbia  Law  Review  606.  On  this  contractual  theory 
it  has  been  held  that  where  a  corporation  is  formed  for  the  express 
purpose  of  doing  business  in  another  State,  and  a  creditor's  action  is 
brought  in  that  State,  the  lex  fori  will  be  enforced  against  the  stock- 
holder. Pinney  v.  Nelson  (1901)  183  U.  S.  144.  But  in  the  case 
under  consideration,  the  plaintiff  was  seeking  to  enforce  a  liability 
imposed  by  a  foreign  statute  in  derogation  of  the  common  law  as  well 
as  in  opposition  to  the  limited  liability  of  the  English  incorporating 
act.  The  question  is  suggested  at  once  as  to  whether  we  have  here  a 
conflict  of  rights  or  of  remedies.  If  the  provisions  of  the  English 
statute  be  regarded  as  establishing  primarily  a  legal  remedy,  some- 
thing connected  with  the  enforcement  of  a  right,  then  it  is  exclusive 
of  all  foreign  statutes  so  far  as  that  court  is  concerned.  But  if  the 
double  liability  of  the  California  statute  can  be  regarded  as  a  new 
right  conferred  upon  the  creditor  and  the  conflict  be  one  of  rights  and 
not  of  remedies,  the  lex  loci  contractus  should  prevail.  See  Dicey, 
Conflict  of  Laws,  Char.  31.  In  this  respect  there  is  a  distinct  ten- 
dency to  enlarge  the  scope  of  the  term  "remedies,"  and  where  the 
right  of  action  depends  upon  a  foreign  statute  rather  than  upon  the 
common  law,  to  refuse  to  enforce  it  unless  it  is  in  practical  conform- 
ity with  the  local  statute.  Wooden  v.  R.  R.  Co.  (189 1)  126  N.  Y. 
10;  Slater  v.  R.  R.  Co.  (1903)  194  U.  S.  120;  cf.  4  Columbia 
Law  Review  503.  The  result  reached  by  the  Court  of  King's  Bench 
would  seem  a  very  proper  conclusion  of  the  foregoing  argument. 
The  Court  had  no  power  to  enforce  the  California  statute  and,  irre- 
spective of  the  question  whether  a  stockholder  might  under  certain 
circumstances  be  held  to  have  waived  by  contract,  express  or  implied, 
the  protection  of  the  English  limited  liability  acts,  the  decision  is 
authority  for  the  proposition  that  the  stockholder's  protection  cannot 
be  waived  bv  the  act  of  the  corporation  itself.  This  view  of  the  char- 
acter of  the  liability  imposed  seems  to  be  adopted  in  New  Jersey  by 
statute.     N.  J.  Corp.  Supp.,  §  131;  Beale,  For.  Corp.,  §  453. 


Public  Use  in  Eminent  Domain. — The  courts  of  this  country  ap- 
pear to  be  hopelessly  divided  as  to  what  constitutes  a  public  use  to 
justify  the  taking  of  private  property  under  the  power  of  eminent 
domain.  4  Columbia  Law  Review  133.  It  has  been  held  that  a 
right  on  the  part  of  the  public  to  use  or  control  is  an  essential  ele- 
ment. Matter  0/  Warehouse  Co.  (1884)  96  N.  Y.  42;  Gaylord  v. 
Sanitary  Dist.  (1903)  204  111.  576.  But  the  tendency,  first  seen  in 
the  mill  cases,  Olmstead  v.  Camp  (1866)  ^^  Conn.  532,  to  regard  this 
view  as  too  narrow  has  experienced  a  decided  development.  Espe- 
cially is  this  true  in  the  Western  jurisdictions,  where  the  courts  very 
generally  have  upheld  the  taking  of  land  for  purposes  of  private  ini- 
gation  and  mining  development.  While  these  decisions  in  some  cases 
are  supported  by  specific  Constitutional  provisions,  Irrigation  Co.  v. 
Flathers  (i8gg)  20  Wash.  454  ;  Irrigation  Co.  v.  Railroad  Co.  (1902) 
30  Colo.  204,  and  in  others  are  brought  within  the  conservative  rule 
of  Gaylord  v.  Sanitary  Dist.,  supra,  by  regarding  those  who  take  under 
the  law  as  forming  a  quasi-public  organization,  Irrigation  Dist.   v. 
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Collins  (1895)  46  Neb.  411  ;  Irrigation  Co.  v.  Klein  (1901)  63  Kan. 
484,  in  the  majority  of  cases  the  result  has  been  reached  by  following 
out  the  view  of  the  mill  cases  that  great  public  utility  or  benefit  alone 
may  constitute  a  public  use.  Mining  Co.  v.  Seawell  (1867)  11  Nev. 
394;  Oury  v.  Goodwin  (1891)  3  Ariz.  255;  Byrnes  v.  Douglass 
(1897)  83  Fed.  45.  In  taking  this  position  the  courts  have  refrained 
from  laving  down  any  definition  of  public  use  or  any  set  test  in  re- 
spect of  it.  But  their  tendency,  especially  where  the  doctrine  is  in- 
voked in  favor  of  a  single  individual,  Ellinghouse  v.  Taylor  (1897) 
19  Mont.  462,  is  to  make  public  use  equivalent  to  public  advantage. 

Eminent  domain  is  a  power  inherent  in  government  by  virtue  of 
its  sovereignty,  and  intimately  connected  with  political  and  economic 
necessity.  Kohl  v.  U.  S.  (1875)  91  U.  S.  367,  371.  It  has  been 
described  as  "the  right  to  appropriate  private  property  to  particular 
uses,  for  the  purpose  of  promoting  the  general  welfare."  Lewis,  Em. 
Dom.,  2nd  ed.,  163.  The  Constitution  of  the  United  States  pro- 
vides that  private  property  shall  not  be  taken  "for  a  public  use  with- 
out just  compensation  '";  and  similar  expressions  are  to  be  found  in 
the  Constitutions  of  most  States.  By  the  established  view  these  con- 
stitutional provisions  are  to  be  regarded  not  as  mere  expressions  of 
the  power  of  eminent  domain,  but  as  limitations  upon  it.  People  v. 
Railroad  Co.  (1899)  160  N.  Y.  225,  237;  Brown  v.  Gerald  (Me. 
1905)  61  Atl.  789.  It  would  seem,  therefore,  that  a  holding  that 
public  use  is  co-extensive  with  public  welfare  is  too  broad.  On  the 
other  hand,  if  it  be  conceded  that  the  limitation  should  be  interpreted 
with  regard  to  the  nature  of  the  underlying  power,  the  doctrine  that 
there  can  be  no  public  use  without  public  participation  or  control  is 
unnecessarily  rigid.  A  middle  ground  is  suggested  by  a  recent  case 
in  the  Supreme  Court  of  the  United  States,  which  upholds  the  taking 
of  land  by  an  individual  for  private  irrigation.  Clark  v.  Nash  (1905) 
198  U.  S.  361. 

The  court  adopts  the  view,  recognized  in  previous  dicta,  Scudder 
v.  Falls  Co.  (1832)  1  N.  J.  Eq.  694,  728;  Falbrook  Irr.  Dist.  v.  Brad- 
ley (1896)  164  U.  S.  112,  that  the  existence  of  a  public  use  so  largely 
depends  upon  the  peculiar  circumstances  and  conditions  surrounding 
the  locality  in  which  the  case  arises,  that  no  definite  rule  can  be  laid 
down  in  regard  to  it.  The  decision  itself  is  inconsistent  with  the 
"public  participation"  test,  and  must,  in  the  last  analysis,  rest  on  the 
principle  that  public  advantage  may  constitute  a  public  use.  At  the 
same  time  the  court  expressly  repudiates  the  broad  doctrine  that 
"  private  property  may  be  taken  in  all  cases  where  the  taking  may 
promote  the  public  interest."  This  repression  of  the  tendency  to  nul- 
lify the  doctrine  of  public  use  as  a  constitutional  limitation  properly 
defines  the  court's  recognition  of  the  need  of  flexibility  on  this  branch 
of  the  law.  The  holding  is  important  as  it  tends  to  reconcile  much 
of  the  apparent  inconsistency  in  the  previous  decisions.  It  has  already 
been  followed  in  connection  with  private  mining  development. 
Baillie  v.  Larson  (1905)  138  Fed.  177. 


Admissibility  of  Deceased  Accountant's  Abstract  of  Lost  Ac- 
count Books. — As  early  as  1609  the  custom  of  using  account  books 
as   evidence  was   accorded  legislative   recognition    by  the  restrictive 
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statute  of  James  I  (7  Jac.  I,  c.  12)  and  entries  by  a  deceased  clerk 
were  established  as  an  exception  to  the  hearsay  rule  before  the  end  of 
the  century.  Greenleaf  on  Evid.  16th  ed.,  §  120  b.  Meanwhile, 
the  rule  as  to  documentary  originals,  connected  as  it  was  with  the 
necessity  of  profert  in  pleading,  Thayer's  Prel.  Tr.  p.  105,  had  been 
relaxed  so  as  to  permit  the  introduction  of  secondary  evidence  as  to 
the  contents  of  lost  or  destroyed  documents.  Dr.  Leyfield's  Case  (161 1) 
10  Coke,  88,  92;  Reads.  Brookman  (1789)  3  T.  R.  151. 

A  recent  New  York  case  is  an  interesting  example  of  the  extent 
to  which  the  courts  have  expanded  these  two  exceptions.  The  plain- 
tiff, an  executor,  was  suing  on  a  written  instrument  executed  to  his 
testator  over  twenty  years  prior  to  the  action.  One  of  the  plaintiff's 
witnesses,  a  former  bookkeeper  of  the  defendant  firm,  testified  in  re- 
buttal of  the  inference  of  payment  arising  from  the  staleness  of  the 
claim,  that  when  he  left  the  defendant's  employ  the  books  showed 
that  the  alleged  indebtedness  remained  uncanceled.  The  defendants 
then  sought  to  prove  that  shortly  after  this  date  their  creditors  had 
retained  an  expert  accountant  to  investigate  their  affairs,  and  that  his 
report,  carefully  verified  at  the  time  by  present  witnesses,  contained  a 
full  list  of  the  firm's  creditors,  the  name  of  plaintiff's  testator  not 
being  included  therein.  The  books  themselves  had  been  lost  and 
the  expert  accountant  was  dead.  The  trial  judge  excluded  this  ab- 
stract, but  the  Appellate  Division  held  this  reversible  error ;  that  un- 
usual liberality  should  be  extended  to  all  evidence  bearing  on  the 
question  of  payment.  Rosenstock  v.  Dessar  (Nov.  1905)  34  N.  Y. 
Law  Journal,  No.  46. 

Although  the  books  had  been  lost,  still  secondary  evidence  of 
their  contents  was  admissible,  since  every  reasonable  effort  had  been 
made  by  the  defendants  to  find  them.  Minor  v.  Tilloison  (1833)  7 
Peters  99.  In  establishing  the  competency  of  the  books  them- 
selves the  absence  of  the  suppletory  oath  of  the  maker  of  the  book 
entries  could  have  been  disregarded  here,  since  that  party,  as  plaintiff's 
witness,  had  already  testified  as  to  the  existence  of  a  specific  item  in 
the  books, — thus  clearly  making  the  latter  competent  evidence  in  the 
defendant's  behalf  to  dispute  this  fact.  See  Wigmore  on  Evid.  §  21 18, 
and  cases  cited. 

To  make  this  abstract  competent  even  as  secondary  evidence  and 
to  employ  it  as  a  substitute  for  the  lost  books,  its  accuracy,  as  such, 
must  first  be  established.  The  accountant  was  not  in  court  to  vouch 
for  it,  but  on  the  same  principle  of  necessity  that  governs  the  admis- 
sion of  entries  of  a  deceased  clerk,  his  death  excused  the  absence  of 
his  testimonial  verification.  Nichols  v.  Webb  (1823)  8  Wheat.  326, 
334.  Then  too,  considered  as  an  entry  in  the  course  of  business,  the 
fact  that  this  document  was  drawn  up  by  a  disinterested  party  in  the 
course  of  professional  employment  is  primarily  a  guarantee  of  its 
accuracy.  Greenleaf  on  Evid.,  16th  ed.  §  120  a.  So  an  entry  in 
his  register  by  an  attorney  was  held  competent  in  Leland  v.  Cameron 
(1865)  31  N.  Y.  115,  121,  and  an  entry  of  baptism  in  the  church 
record  made  by  a  priest,  in  Kennedy  v.  Doyle  (1865)  10  Allen  161  and 
cases  cited,  each  being  dead  at  the  time  of  the  respective  actions. 
Finally  the  testimony  of  witnesses  who  had  compared  the  abstract 
with   the  books  and  found   the  former  correct  is  highly  important. 
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Clark  v.  Bank  (1898)   32  App.  Div.   316,  322;  affirmed  (1900)    164 
N.  Y.  498. 

On  principle  it  should  not  affect  the  result  that  this  evidence  was 
in  form  an  abstract  and  not  a  copy.  Abstracts  of  title,  Ward  v. 
Garnons  (1810)  17  Ves.  Jr.  134,  and  summaries  of  wills,  Sugden  v. 
Si.  Leonards  (1876)  L.  R.  1  P.  D.  154,  179,  have  been  admitted. 
Wigmore  on  Evid.  §§2105-2107.  So  also  extracts  from  letters, 
Walbridge  v.  Kilpatrick  (1876)  9  Hun  135;  from  lost  or  destroyed 
documents,  Sizer  v.  Burt  (1847)  4  Denio  426;  and  a  solicitor's  ab- 
stract from  lost  books  of  account.  Mayson  v.  Beazley  (1854)  27 
Miss.  106.  And  see  Turner  s Executors  v.  Turner  (1903)  98  Md.  22. 
The  opinion  in  the  principal  case  takes  the  superficial  position  that 
this  evidence  is  admissible  because  of  the  extreme  age  of  the  plaintiffs 
claim.  While  such  circumstances  may  incline  the  court  to  unusual 
liberality,  Bean  v.  Tonnele  (1S84)  94  N.  Y.  381,  385,  still  it  is  sub- 
mitted that,  eliminating  this  factor,  no  other  conclusion  could  have 
been  logically  reached. 


International  Law  as  Part  of  the  Law  of  the  Land. — The 
status  of  international  law  in  municipal  courts  was  lately  recognized 
by  the  Court  of  King's  Bench  in  the  case  of  West  Rand  C.  G.  M.  Co. 
v.  The  King  [1905]  2  K.  B.  391.  The  South  African  Republic  had 
seized  gold  belonging  to  the  plaintiff,  for  which  by  statute  it  should 
have  made  compensation.  The  plaintiff  sought  to  recover  from  the 
British  government  on  the  theory  that  the  latter  succeeded  to  the 
rights  and  liabilities  of  the  conquered  republic.  The  court,  per  Lord 
Alverstone,  C.  J.,  granting  that  international  law  was  law,  and  that 
in  a  proper  case  its  rules  were  enforceable  in  municipal  courts  on  a 
parity  with  those  of  municipal  law.  held  that  the  plaintiff's  rights  rested 
in  the  discretion  of  the  political  branch  of  the  government,  and  were 
not  cognizable  in  this  instance  by  the  court.  It  has  long  been  recog- 
nized that  many  principles  generally  classed  as  part  of  international 
law  are  questions  of  political  expediency  and  are  cognizable  in  no 
municipal  court.  Such  are  questions  of  international  boundaries, 
Foster  v.  Neilson  (1829)  2  Pet.  253,  314,  or  rights  of  foreign  warships, 
Schooner  Exchange  v.  MFaddon  (1812)  7  Cr.  116.  Whether  such 
rules  can  be  called  law  may  be  an  open  question.  But  with  regard 
to  the  other  branch  of  international  law  which  is  of  a  juridical  nature, 
the  question  may  now,  in  view  of  the  principal  case,  be  considered 
settled,  despite  the  views  of  the  analytic  school  of  English  jurispru- 
dence. According  to  this  school,  international  law  is  properly  a 
branch,  not  of  law,  but  of  ethics,  because,  it  is  neither  commanded, 
nor  enforced,  by  an  acknowledged  superior.  1  Austin,  Jurisprudence 
3d  ed.,  187-9.  The  first  objection  seems  to  arise  solely  from  the 
narrowness  of  Austin's  definition  of  law,  for  it  is  submitted  there  is  no 
essential  difference  between  the  originating  causes  of  municipal  and 
international  law.  The  first  is  the  sum  of  the  customs  obtaining  be- 
tween individuals,  plus  the  statutes.  Bryce,  History  and  Jurispru- 
dence, 683.  The  other  is  the  sum  of  the  customs  obtaining  between 
nations,  plus  declaratory  treaties.  The  Scotia  (1871)  14  Wall.  170. 
With  regard  to  the  second   objection,   it  must  be  admitted  that  in 
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some  cases  the  enforcement,  of  the  court's  decree  on  a  principle  of 
international  law  must  necessarily  depend  on  public  opinion  or  the 
arms  of  the  injured  party.  But  to  test  the  legal  character  of  a  rule  by 
the  effectiveness  of  its  enforcement  is  to  confuse  the  executive  and 
judicial  functions  of  government  and  to  hold  that  if  the  executive  is 
ineffective  the  judicial  ipso  facto  ceases  to  exist.  This  test  has  never 
in  fact  been  applied,  for  there  are  many  rules,  undoubtedly  legal  in 
nature,  the  means  of  whose  enforcement  has  been  inadequate.  Cf.  2 
Columbia  Law  Review  511,  514.  Such  was  the  situation  of  all  law 
in  the  Middle  Ages,  Westlake  Internat.  Law  8,  and  is  to-day  the  case 
of  suits  against  the  sovereign.  U.  S.  v.  Texas  (1891)  143  U.  S.  621, 
questions  of  extradition,  Kentucky  v.  Dennison  (i860)  24  How.  66, 
and  treaties,  Foster  v.  Neilson,  supra.  < 

Theoretically,  there  would  seem  to  be  no  objection  to  considering 
international  law  as  really  law,  and  in  practice  the  courts  of  all  civil- 
ized nations  so  consider  it.  Such  is  the  view  of  the  most  eminent 
writers  on  the  common  law,  Sir  Frederick  Pollock,  2  Columbia  Law 
Review  511,  1  Kent  2,  of  authorities  on  the  civil  law,  1  Savigny, 
System  des  Rom.  Rechts  §  11,  1  von  Jhering,  Zweck  im  Recht  223, 
and  of  writers  on  international  law,  1  Rivier,  Droit  des  Gens  18, 
(quoted,  Wheaton  §  13),  Hall  14. 

In  the  United  States  such  is  the  unbroken  current  of  decisions, 
from  the  opinions  of  Chief  Justice  Marshall  in  The  Charming  Betsy 
(1804)  2  Cr.  64  and  The  Nereide  (18 15)  9  Cr.  388,  to  the  present  day, 
The  Paquete  Habana  (1899)  175  U.  S.  677.  In  England  such  was 
the  view  of  Lord  Mansfield  in  Triquetv.  Bath  (1764)  3  Burr.  1478 
and  Heathfieldv.  Chilton  (1767)  4  Burr.  2015,  and  of  Lord  Ellenbor- 
ough  in  Wolff  v.  Oxholm  (18 17)  6  M.  &  S.  92. 

These  cases  were  accepted  as  the  law  in  England,  4  Bl.  Com.  67, 
until  the  case  of  Regina  v.  Keyn  (1876)  2  Ex.  Div.  63,  when  the  Court 
of  Criminal  Appeal  declined  to  enforce  a  rule  of  international  law  in  the 
absence  of  an  Act  of  Parliament  adopting  it.  Although  the  effect  of 
this  decision  was  immediately  nullified  by  statute,  41  and  42  Vict.  c. 
73,  it  has  remained  for  the  present  decision  to  formally  revert  to  the 
earlier  doctrine  and  apparently  to  remove  the  last  doubt  as  to  the  legal 
nature  of  international  law.  For  an  exhaustive  discussion  of  the  prin- 
ciples, see  articles  by  Prof.  James  B.  Scott  in  4  Columbia  Law  Review 
409  and  5  Id.  124. 


Notice  of  the  Retention  of  the  Copyright  Incident  of  Con- 
trol over  the  Sale. — On  the  question  as  to  what  will  amount  to 
sufficient  notice  in  law  of  the  intention  of  the  owner  of  a  copyright  to 
retain  control  over  the  sale,  was  presented  recently  in  a  case  before  the 
circuit  court  for  the  southern  district  of  New  York.  The  complain- 
ant had  printed  this  notice  in  one  of  its  copyrighted  books — "  The 
price  of  this  book  at  retail  is  one  dollar  net.  No  dealer  is  licensed 
to  sell  it  at  a  less  price  and  a  sale  at  a  less  price  will  be  treated  as  an 
infringement  of  the  copyright."  In  a  suit  to  restrain  a  dealer  from 
selling  at  a  reduced  price,  it  was  held  that  the  notice  was  not  sufficient 
to  retain  the  copyright  incident  of  control  over  the  sale.  Bobbs- 
Merrill  Co.  v.  Straus  (1905)  139  Fed.  155. 
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The  power  of  the  owner  of  a  patent  or  copyright  to  retain  title  in 
the  article  transferred  sufficient  to  restrict  the  manner  of  its  use  or  the 
price  at  which  it  shall  be  sold  and  so  make  the  purchaser  a  mere 
licensee,  is  well  recognized.  Tie  Supply  Co.  v.  Bullard  (1879)  J7 
Blatch.  160;  Bementv.  Nat.  Harrow  Co.  (1901)  186  U.  S.  70  ;  Cor- 
telyou  v.Johnson  &Co.  (1905)  138  Fed.  no  ;  Publishing  Co.  v.  Smythe 
(1886)  27  Fed.  914  ;  Harrison  v.  Maynard  Merrill  6*  Co.  (1894)  61 
Fed.  689.  It  has  been  held  that  a  patentee  may  license  others  to  use 
his  invention  only  on  condition  that  they  shall  use  it  in  connection 
with  a  non-patentable  article  made  by  himself.  Button  Fastener  Co.  v. 
Eureka  Specialty  Co.  (1896)  77  Fed.  288.-  It  is  not  necessary  that 
there  should  be  an  express  contract  between  the  parties  to  enable  the 
owner  of  the  patentright  to  so  control  the  use  as  to  make  a  breach  of 
his  restrictions  a  violation  of  the  monopoly  rights  conferred  by  the 
patent  laws.  All  that  is  required  is  a  clearly  expressed  intention  on 
the  part  of  the  patentee  not  to  convey  absolute  title.  Button  Fastener 
Co.  v.  Specialty  Co.,  supra  ;  Cortelyou  v.  Johnson,  supra. 

The  interpretation  put  by  the  court  upon  the  notice  in  the  case 
under  consideration  appears  remarkable.  It  held  that  the  first  part  of 
the  notice  was  one  of  assurance  that  no  dealer  whom  the  publisher 
had  licensed  was  licensed  to  sell  for  less  than  one  dollar  and  that  the 
second  part  must  be  construed  as  a  mere  collateral  agreement  which 
in  this  particular  instance  was  void  by  reason  of  the  Anti-trust  Act, 
complainants  being  members  of  a  book  trust.  The  real  point  in  the 
decision  hangs  upon  the  sufficiency  in  point  of  law  of  the  notice 
printed  in  the  books.  If  it  be  clear  as  an  expression  of  the  intention 
of  the  complainants  to  retain  their  copyright  incident  of  control  over 
the  sale  of  the  book,  the  injunction  should  have  been  granted,  irre- 
spective of  the  question  of  the  illegality  of  the  combination  of  which 
they  were  a  member.  Gen.  Flee.  Co.  v.  Wise  (1903)  119  Fed.  922. 
In  view  of  the  fact  that  at  the  time  of  the  infringement  complained  of, 
ninety  per  cent,  of  the  publishers  and  dealers  in  the  book  business 
were  organized  to  maintain  uniform  retail  prices,  the  fair  purport  of 
the  notice  in  question  would  seem  unequivocal.  It  is  difficult  to  ac- 
cept the  court's  construction  of  that  meaning  as  being  one  to  pass 
absolute  title  with  a  mere  collateral  agreement  for  the  violation  of 
which  the  sole  remedy  was  to  be  an  action  for  breach  of  contract. 
The  case  of  Harrison  v.  Maynard,  supra,  upon  which  the  court  greatly 
relies,  is  not  in  point.  There  a  condition  was  put  in  the  bill  of  sale 
of  certain  damaged  books  that  they  should  be  used  as  stock  paper  and 
not  put  upon  the  market.  A  third  party  buying  without  notice  of 
this  restriction  from  the  original  vendee,  was  held  to  have  taken  an 
absolute  title.  It  is  submitted  that  a  different  question  would  have 
been  presented  had  notice  been  brought  home  to  the  third  party  of 
the  plaintiff's  intention  to  treat  a  violation  of  his  restrictions  as  an 
infringement  of  the  copyright. 


The  Status  of  American  Seamen  Shipping  in  a  Foreign 
Merchant  Marine. — The  status  of  a  seaman  has  always  been 
regarded  by  the  courts  as  one  evoking  the  special  protection  of  the 
law.  On  the  one  hand  their  contracts  of  service  have  been  held  pecu- 
liar in  that  they  are  capable  of  actual  enforcement.     Robertson  v. 
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Baldivin  (1897)  165  U.  S.  275.  On  the  other  hand,  the  federal 
government  has  sought  by  special  regulation  to  protect  these  "  wards 
of  admiralty"  and  these  regulations  have  been  upheld  as  applying  to 
enlistment  in  a  foreign  service,  The  Kestor  (1901)  no  Fed.  432,  Pat- 
tersons. Bark  Eudora  (1903)  190  U.  S.  169,  and  as  justifying  the 
seaman,  if  improperly  enlisted,  in  deserting  at  any  time  and  demand- 
ing his  full  wages  regardless  of  any  advance  improperly  made.  The 
Troop  (1902)  117  Fed.  557;  Rev.  St.  U.  S.  §  4523. 

In  a  case  where  an  American  seaman  has  shipped  in  a  foreign 
marine  in  conformity  with  the  regulations  above  noticed,  an  interest- 
ing question  arises  as  to  his  status  before  the  law.  In  the  absence  of 
any  statute  or  treaty,  he  undoubtedly  has  a  right  to  go  into  admir- 
alty to  sue  for  his  wages,  or  for  any  other  cause  of  action  of  which 
admiralty  has  jurisdiction.  In  a  recent  case  for  wages,  where  a  treaty 
with  Germany  forbade  the  courts  to  take  jurisdiction  of  disputes 
between  the  master  and  crew  of  German  vessels,  after  deciding  that 
the  treaty  did  not  apply  because  the  libellant  was  not  a  member  of 
the  crew,  the  court  held  that  a  treaty  could  not  deprive  a  citizen  of 
his  rights  to  enter  the  federal  courts.  The  Neck  (1905)  138  Fed. 
144. 

The  federal  courts  were  clothed  with  admiralty  jurisdiction  by  the 
Judiciary  Act  in  pursuance  of  the  provisions  of  the  constitution.  Con- 
gress has  the  power  to  define  this  jurisdiction,  and  the  act  of  July  20, 
1790,  giving  seamen  the  right  to  sue  for  wages  in  the  federal  courts, 
was  parsed  by  virtue  of  this  power.  Sheppardv.  Taylor  ( 183 1 )  5  Pet. 
675,  711.  Any  right  conferred  by  Congress  may  be  taken  away  by  a 
subsequent  act  or  by  a  treaty,  The  Cherokee  Tobacco  (1870)  11  Wall. 
616,  unless  some  constitutional  right  of  the  citizen  is  violated.  A 
treaty  is  as  binding  on  the  courts  as  an  act  of  Congress.  U.  S.  v. 
Schooner  Peggv  (1807)  1  Cr.  103.  The  only  question  therefore  is 
whether  the  treaty  conferring  exclusive  jurisdiction  on  the  German 
consul  over  disputes  between  master  and  members  of  the  crew  of  a 
German  vessel  is  in  violation  of  the  Constitution.  It  would  seem 
not,  unless  the  citizen  has  been  denied  the  equal  protection  of  the 
laws.  Judge  Hanford  in  The  Areck,  supra,  argued  that  a  citizen  may 
not  be  deprived  of  his  rights  by  enlisting  in  a  foreign  merchant  service, 
treaties  notwithstanding,  and  cited  another  case  decided  by  himself. 
Falls  of  Keltie  (1902)  114  Fed.  357.  A  seaman  enlisting  in  a  foreign 
marine  service  is  under  the  protection  of  the  flag  of  that  country  and  sub- 
ject to  its  jurisdiction.  Queen  v.  Anderson  (1868)  L  R.  1  Cr.  Case  R. 
161.  This  doctrine  of  temporary  allegiance  was  fully  adopted  by  the 
Supreme  Court  in  In  Re  Ross  ( 1 89 1 )  140U.S.  453,  where  the  prisoner, 
a  British  subject,  was  tried  before  the  American  consul  in  Japan  with 
the  final  acquiescence  of  Great  Britain,  the  court  saying  "by  such 
enlistment  he  becomes  an  American  seaman,  one  of  an  American 
crew,  on  board  of  an  American  vessel,  and  as  such,  entitled  to  the 
protection  and  benefit  of  all  the  laws  passed  by  Congress  in  behalf 
of  American  seamen,  and  subject  to  all  their  liabilities."  If  for  the 
time  being,  the  citizen  becomes  a  subject  of  another  flag  it  would 
seem  that  a  treaty,  which  gave  to  that  country  exclusive  jurisdiction 
over  him,  as  over  its  own  citizens,  Ex  Parte  Newman  (1871 )  14 
Wall.  152,  and  especially  as  to  disputes  over  wages,  was  in  noway 
denying  him  the  equal  protection  of  the  laws. 
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Action  for  Restitution  under  a  Rescinded  Contract  where 
the  plaintiff  retains  a  benefit. — The  decision  of  the  Supreme  Court 
of  Georgia  in  the  recent  case  of  Timmerman  v.  Stanley  (1905)51 
S;  E.  760,  is  remarkable  in  view  of  earlier  cases  in  that  jurisdiction 
and  the  general  law  on  the  subject.  The  plaintiff  purchased  from  the 
defendant  a  scholarship  which  gave  him  the  privilege  of  attending  the 
defendant's  school  until  he  should  become  proficient  in  shorthand. 
After  he  had  attended  for  a  time  but  before  he  became  proficient  he 
was  expelled  without  reason.  In  an  action  to  recover  the  price  of  the 
scholarship  the  plaintiff  was  allowed  to  recover  such  price  without 
returning  the  value  of  the  instruction  he  had  received. 

To  allow  one  party  to  a  contract  to  treat  it  as  rescinded  and  sue 
for  restitution  when  the  other  party  is  in  default  is  an  anomaly, 
because  the  aggrieved  party  has  an  adequate  .remedy  by  suing  for 
damages  for  the  breach.  Keener,  Quasi- Contracts,  306.  But  the  doc- 
trine is  now  well  established  in  the  common  law.  Anonymous  (1721) 
1  Str.  407;  Shaffner  v.  Killian  (1880)  7  111.  App.  620;  Nash  v. 
Towne  (1866)  5  Wall.  689,  702  ;  Brown  v.  Woodbury  (1903)  183 
Mass.  279,  and  is  also  the  rule  of  the  civil  law.  Pothier,  Contrat  de 
Vente,  sec.  475  ;  Code  Civil,  arts.  1184,  1610,  1654.  The  basis  of 
the  doctrine  is  that  it  is  not  unjust  to  the  defendant  if,  upon  his 
default,  the  plaintiff  consents  to  treat  the  contract  as  at  an  end  and 
sue  for  restitution  to  his  former  position.  If  he  does  so,  however, 
justice  likewise  demands  that  he  return  anything  of  value  he  has 
received  from  the  defendant,  so  as  to  put  him  also  in  statu  quo.  Todd 
et  al.  v.  Leach  (1896)  100  Ga.  227;  Wilson  v.  Burks  (1883)  71  Ga. 
862  ;  Miner  v.  Bradley  (1839)  22  Pick.  457  ;  Summerall  v.  Graham 
(1879)  62  Ga.  729.  If  the  parties  cannot  be  put  in  statu  quo,  the 
plaintiff  may  not  treat  the  contract  as  rescinded,  but  must  sue  for 
damages  for  the  breach.  Georgia  Code,  sec.  3712;  Hunt  v.  Silk 
(1804)  5  East  449  ;  Reed  v.  Blandford  (1828)  2  Y.  &  J.  278.  In 
Wdson  v.  Burks,  supra,  the  plaintiff,  suing  for  a  return  of  the  pur- 
chase money  of  furniture  bought  from  the  defendant  and  retaken 
by  him,  was  compelled  to  return  the  rental  value  of  the  furniture 
before  the  retaking.  In  Todd  et  al.  v.  Leach,  supra,  the  plaintiff  had 
built  a  house  on  the  defendant's  land  in  exchange  for  the  latter's 
promise  that 'the  plaintiff  should  occupy  the  premises  for  life  free  of 
rent.  In  a  suit,  after  eviction,  for  the  value  of  materials  furnished, 
the  plaintiff  was  compelled  to  return  the  rental  value  of  the  premises 
during  the  occupancy.  If  the  plaintiff  must  return  the  value  of  the 
benefit  received  in  the  form  of  use  aud  occupancy,  it  would  seem  that 
he  must  and  could  return  the  value  of  the  benefit  received  in  the  form 
of  instruction.  A  jury  can  estimate  the  value  of  services  rendered  by 
a  plaintiff;  it  would  seem  that  it  could  estimate  the  value  of  the 
defendant's  instruction  in  the  principal  case.  That  impossibility  of  a 
return  in  specie  should  excuse  the  plaintiff  from  returning  its  value,  is- 
a  violation  of  the  fundamental  principle  of  quasi-contracts,  namely, 
the  unjust  enrichment  of  one  party  at  the  expense  of  the  other. 


RECENT  DECISIONS. 

Conflict  of  Laws— Liability  of  a  Stockholder  under  a 
Foreign  Statute. — A  company  was  formed  under  the  English  Com- 
panies Acts,  limiting  the  liability  of  the  stockholder  to  work  mines  in  the 
United  States,  with  power  to  do  all  things  necessary  to  comply  with  the 
laws  of  any  place  where  the  company  might  earn-  on  business.  Plaintiff, 
having  sold  machinery  to  the  company  in  California,  upon  its  insolvency 
sued  the  defendant  stockholder,  setting  up  a  statute  of  that  state.  Held, 
the  defendant  incurred  no  obligation  enforceable  in  England.  Resdon 
Iron  Works  v.  Furness  [1905]  1  K.  B.  304.     See  NOTES,  p.  45. 

Constitutional  Law — Eminent  Domain — Public  Use. — The 
plaintiff,  owning  water  rights  in  a  stream  lying  beyond  the  defendant's 
property,  brought  an  action  to  condemn  a  right  of  way  to  his  land  through 
the  defendant's  irrigation  ditch.  Held,  that  conditions  peculiar  to  the 
jurisdiction  in  which  the  case  arose  determined  such  act  to  be  a  taking 
for  a  public  use.     Clark  v.  Nash  (1905)  198  U.  S.  361.   See  Notes,  p.  46. 

Constitutional  Law— Treaties — Admiralty  Jurisdiction.— The 
libellant  sued  as  a  seaman  for  wages,  disregarding  an  illegal  advance,  under 
30  U.  S.  St.  763.  A  treaty  with  Germany  provided  that  the  consular 
officers  of  each  nation  should  have  exclusive  power  to  determine  differences 
of  every  kind  arising  between  captains,  officers,  and  crews  of  the  merchant 
vessels  of  their  own  nation.  Held,  the  treaty,  if  applicable,  was  uncon- 
stitutional as  depriving  a  citizen  of  his  right  to  sue  in  the  Federal  Courts. 
The  Neck  (1905)  138  Fed.  144.     See  NOTES,  p.  51. 

Contracts — Right  of  Employers  to  Contract  to  Discharge 
WORKMEN. — The  defendant,  a  member  of  an  employers'  association, 
gave,  through  the  plaintiff  surety  company,  a  bond  conditioned  on  his 
obeying  all  orders  of  the  organization  issued  under  its  constitution.  A 
proper  order  was  issued  directing  the  defendant  to  discharge  certain  men 
and  not  to  re-employ  them  until  they  complied  with  specified  requirements. 
The  defendant  disobeyed  the  order,  and,  on  being  sued  by  the  plaintiff 
company  on  the  bond,  which  plaintiffs  had  paid,  set  up  the  illegality  of  the 
contract.  Held,  the  agreement  was  valid  and  not  against  public  policy. 
City  Trust  Co.  v.   Waldhauer  (1905)  95  N.  Y.  Supp.  222. 

The  principles  underlying  the  extreme  New  York  doctrines  that  give 
to  labor  unions  the  right  to  strike  and  enter  into  agreements  to  strike,  laid 
down  in  the  cases  collected  and  fully  discussed  in  5  Columbia  Law 
Review  239,  have  here  been  applied  to  employers'  unions,  with  the 
practical  result  that  whatever  the  one  may  do  may  likewise  be  done  by 
the  other.     In  so  holding  the  court  reaches  the  only  logical  conclusion. 

Contracts — Statute  of  Frauds— Oral  Agreement — Accord 
and  Satisfaction. — The  plaintiff  agreed  orally,  in  consideration  of  the 
defendant's  marrying  him,  that  the  marriage  should  operate  as  a  satisfac- 
faction  of  the  defendant's  promissory  note.  After  marriage  he  sued  on 
the  note.  Held,  the  plea  of  payment  was  sustained.  Weld  v.  Weld 
(Kan.  1905)  81  Pac.  183. 

In  an  oral  agreement  made  in  consideration  of  marriage,  unless  there 
be  additional  independent  acts,  Neale  v.  Neales  (1869)  9  Wall.  1,  or 
fraud,  Peek  v.  Peek  (1888)  77  Cal.  106.  marriage  alone  is  not  such  per- 
formance as  will  take  the  contract   from  the   operation  of  the  Statute  of 
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Frauds.  It  is  the  exact  case  contemplated  by  the  statute.  Pomeroy. 
Specific  Performance,  2nd  ed.,  §  in  and  cases  cited.  The  statute  does 
not,  however,  affect  contracts  fully  performed  by  both  parties.  Maddison 
v.  Alder  son  (1883)  8  App.  Cas.  467.  The  agreement  here  was  an  accord 
and  satisfaction.  This  consists  in  actual  performance  by  one  party,  and 
acceptance  by  the  other  party,  of  such  performance  in  full  satisfaction  of 
the  original  claim.  Hardman  v.  Bellhouse  (1842)  9  M.  &  W.  596; 
Johnson's  Admr.  v.  Hunt  (1883)  81  Ky.  321.  It  is  thus  executed  by  both 
parties.  Lavrey  v.  Turley  (i860)  6  H.  &  N.  239.  The  evidence  in  the 
principal  case  showed  such  an  acceptance,  Thayer  v.  McEwen  (1879)  4 
111.  App.  416,  in  accord.  No  objection  was  taken  to  the  pleading,  but, 
under  a  plea  of  payment,  evidence  of  an  accord  and  satisfaction  is  inad- 
missible. Morley  v.  Culverwell  (1840)  7  M.  &  W.  174;  Ulsch  v.  Muller 
(1887)  H3  Mass.  379. 

Copyright — Infringement — Notice  of  Retention  of  Control 
OVER  THE  Sale. — The  complainant,  a  member  of  the  American  Publish- 
ers' Association,  inserted  in  one  of  their  copyrighted  books  the  following 
notice  :  "  The  price  of  this  book  at  retail  is  $1,00  net.  No  dealer  is  licensed 
to  sell  it  at  a  less  price,  and  a  sale  at  a  less  price  will  be  treated  as  an 
infringement  of  the  copyright."  The  defendant  dealer  purchased  with 
knowledge  of  this  notice  and  sold  for  less  than  $1.00.  In  denying  an 
injunction  the  court  held,  the  notice  was  not  sufficient  to  retain  in  the 
complainant  the  copyright  incident  of  control  over  the  sale.  Bobbs-Merrill 
Co.  v.  Straus  (1905)  139  Fed.  155.    See  Notes,  p.  50. 

Corporations — Implied  Powers. — By  its  articles  the  stock  of  the 
defendant  corporation,  organized  to  supply  natural  gas,  was  put  in  the 
hands  of  a  voting  trust  with  the  provision  that  when  the  subscriptions  of 
shareholders  were  repaid  in  dividends,  gas  should  be  furnished  to  the  public 
at  cost.  Held,  that  such  corporation  had  no  power,  the  supply  of  natural 
gas  being  exhausted,  to  use  its  assets  in  the  manufacture  and  supply  of 
artificial  gas.     Gas  Trust  Co.  v.  Quinby  (1905)  137  Fed.  882. 

Expressions  governing  the  powers  of  a  quasi-public  corporation  in 
respect  to  other  than  its  original  business  should  be  construed  in  favor  of 
the  grantor,  Charles  River  Bridge  v.  Warren  Bridge  (1837)  11  Pet.  420; 
Brice,  Ultra  Vires,  2nd  Am.  ed.,  62  n.  (a),  and  with  a  view  to  the  general 
purpose  of  the  grant.  Transportation  Co.,  v.  Palace  Car  Co.  (1890)  139 
U.  S.  24,  49.  Courts,  in  following  these  principles,  have  restricted  powers 
that  the  language  on  its  face  seemed  expressly  to  confer ;  Lusk  v.  Lewis 
(1856)  32  Miss.  297;  Gaslight  Co.  v.  Gas  Co.  (1894)  161  Pa.  St.  510;  Circle- 
ville  Light  Co.  v.  Gas  Co.  (1903)  69  Ohio  St.  259;  but  the  court  in  the 
principal  case  properly  refuses  to  apply  the  rule  where  it  would  result  in  an 
enlargement  ot  the  granted  powers.  See  also  Covitigton  Gaslight  Co.  v. 
Covington  (Ky.  1900)  58  S.  W.  803. 

Equity — Bill  to  Remove  Cloud  on  Title — Effect  of  Pendency 
OF  an  Ejectment  Suit. — The  defendant  had  instituted  an  ejectment 
suit  against  the  plaintiff,  relying  on  a  forged  deed.  During  the  pendency 
of  this  action  the  plaintiff  filed  a  bill,  praying  that  the  deed  be  delivered  up 
and  cancelled  and  that  the  defendant  be  enjoined  from  prosecuting  the  eject- 
ment suit.  The  defendant  demurred.  Held,  the  bill  would  not  lie ;  but 
the  court  intimated  that  if  the  deed  was  judicially  adjudged  a  forgery,  it 
would  then  order  its  cancellation.  Wilson  v.  Miller  (Ala.  1905)  39  So. 
178. 

It  is  a  general  rule  that  in  cases  where  equity  and  law  have  concurrent 
jurisdiction  equity  will  not  take  jurisdiction  of  a  cause  which  is  already- 
being  tried  in  the  law  courts,  although  the  latter  are  not  able  to  give  the 
full  relief  that  might  be  obtained  inequity.     Bank  v.  R.  R.  Co.  (1856)  28  Vt. 


56  COLUMBIA.  LAW   REVIEW. 

471  ;  Mason  v.  Piggott  (1849)  11  111.  85  ;  Whitney  v.  Stevens  (1881)  97  III. 
483  ;  Pomeroy,  Eq.  Juris.  £  179.  To  this  rule  there  is  the  exception  that 
where,  as  in  cases  of  complex  accounts,  the  machinery  of  the  law  court  is 
inadequate  to  do  what  it  is  attempting  to  do.  equity  will  oust  it  of  jurisdic- 
tion. Ely  v.  Crane  (1883)  37  N.  J.  Eq.  157.  But  the  principal  case  does 
not  fall  within  this  exception.  As  to  the  relief  equity  will  give  after  the 
decision  by  the  law  court,  see  5  Columbia  Law  Review  609. 

Equity— Conversion— Sale  Necessary  to  Carry  out  Testa- 
mentary" Provisions. — The  numerous  legacies  of  a  will  could  not  be 
satisfied  out  of  the  testator's  personal  estate.  The  executors,  therefore, 
acting  under  their  power  to  "  sell  any  or  all  of  my  real  estate  whenever  any 
such  sale  be  necessary  for  any  purpose  of  my  estate,"  sold  part  of  the  tes- 
tator's real  estate.  Held,  there  was  an  equitable  conversion.  In  re 
Vanuxem's  Estate  (Pa.  1905)  61  Atl.  876. 

Since  equitable  conversion  follows  only  from  the  intention  of  the  tes- 
tator, a  mere  discretionary  power  to  sell  real  estate  will  not  work  equitable 
conversion  of  it  into  personalty.  King  v.  King  (1882)  13  R.  I.  501.  But 
when  there  is  an  absolute  necessity  to  sell  in  order  to  carry  out  the  pro- 
visions of  the  will,  a  mere  authorization  to  sell  is  sufficient ;  the  presump- 
tion being  that  the  testator  intended  that  everything  essential  to  carrying 
out  the  provisions  should  be  done.  Roy  v.  Monroe  (1890)  47  N.  J  Eq.  356  ; 
Eraser  et  al.  v.  Trustees  (1891)  124  N.  Y.  479.  In  accordance  with  these 
cases,  as  the  personal  property  of  the  testator,  after  payment  of  debts, 
would  fail  to  satisfy  the  legacies  by  about  $400,000,  the  presumption  as  to 
the  testator's  intention  seems  reasonable. 

Equity— Public  Nuisance— Bawdy  House— Injunction  by  Pri- 
vate Individual. — The  plaintiff,  owner  of  a  vacant  lot,  sought  to  restrain 
the  defendant  from  maintaining  a  bawdy  house  in  a  building  adjoining  this 
lot,  and  alleged  that  it  would  render  a  building  he  intended  to  erect  unavail- 
able for  any  lawful  business,  and  that  his  ground  was  being  irreparably 
injured  by  diminution  in  value.  The  defendant  demurred.  Held,  the 
plaintiff  stated  a  case  entitling  him  to  an  injunction.  Dempsie  v.  Darling 
(Wash.  1905)  81  Pac.  152. 

Since  Hamilton  v.  Whittridge  (1857)  11  Md.  128,  the  courts  have 
generally  granted  injunctions  restraining  the  maintenance  of  such  nuisances, 
though  the  question  seems  always  to  have  arisen  between  owners  of 
adjoining  occupied  houses.  Blagden  v.  Smith  (1899)  34  Or.  394;  Craw- 
ford v.  Tyrrell  (1904)  128  N.  Y.  341  ;  Weakley  v.  Page  (1899)  102  Tenn. 
178;  M 'arson  v.  French  (1884)  61  Tex,  173;  contra,  Neaf  v.  Palmer  (1898) 
103  Ky.  496;  Anderson  v.  Doty  (1884)  33  Hun,  160.  And  the  fact  that 
land  is  unoccupied  should  not  cut  off  relief,  occupancy  affecting  merely  the 
extent  not  the  right  of  recovery.  Ruckman  v.  Green  (N.  Y.  1876)  9  Hun, 
225;  Busch  v.  Railroad  Co.  (1890)  12  N.  Y.  Supp.  85;  but  see  Dana  v. 
Valentine  (Mass.  1842)  5  Met.  8.  The  courts  denying  the  relief  seem  not 
to  have  distinguished  between  what  must  be  shown  to  constitute  a  nui- 
sance, and  what  is  necessary  to  constitute  special  damages,  the  fact  of  the 
nuisance  being  established.  In  this  latter  situation,  mere  diminution  in 
value  is  sufficient  special  damage  on  which  to  base  an  injunction.  High, 
Injunctions  §  785  ;  and  see  Harrison  v.  Good  (1871)  L.  R.  11  Eq.  338.  In 
the  principal  case,  the  maintenance  of  a  bawdy  house  being  a  nuisance  per 
se,  Wood,  Nuisance  §  29,  and  the  allegation  of  reduced  value,  constituting 
the  necess  ry  special  damages,  being  admitted  by  the  demurrer,  the  court 
properly  holds  that  the  complaint  states  a  case  for  injunction. 

Equity — Specific  Performance — Defect  in  Vendor's  Title. — 
In  an  action  by  the  vendor  for  specific  performance  of  a  contract  to  sell 
a  ten  story  building,  it  appeared  that  the  ornamental  stone  work  of  the 
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two  lower  floors  projected  two  inches  over  the  street  line.  Held,  as  the 
city  was  the  only  party  having  the  legal  right  to  question  the  title,  and  as 
such  action  by  it  was  improbable,  the  vendor's  title  was  marketable. 
Judgment  for  the  plaintiff.  Empire  Realty  Co.  v.  Sayre  (N.  Y.  1905)  107 
App.  Div.  415. 

While  it  is  usually  said  that  specific  performance  will  not  be  granted 
the  vendor  if  the  likelihood  of  litigation  is  considerable,  Fry,  Specific  Per- 
formance §870 ;  Pomeroy,  Specific  Performance  §§  347-352,  the  cases 
cited  refused  the  relief  wherever  any  adverse  claim  existed,  and  allowed  it 
whenever  such  a  claim  was  absent.  Moreover,  the  relief  has  been  de- 
nied where  a  reasonable  claim  existed  although  the  probability  of  its 
enforcement  was  no  greater  than  in  the  principal  case.  Sea?nan  v.  Hicks 
(N.  Y.  1841)  8  Paige  655 ;  Smithers  v.  Steiner  (N.  Y.  1895)  13  Misc.  517 ; 
Klim  v.  Sachs  (N.  Y.  1905)  102  App.  Div.  44.  If  the  cases  are  looked  at 
from  the  point  of  the  actual  facts  in  issue,  it  would  seem  that  the  test  for 
specific  performance  might  well  be  the  existence  of  a  litigable  claim 
rather  than  the  probability  of  litigation.  From  the  meagre  facts,  it  cannot 
be  determined  whether  the  principal  case  comes  within  the  well  estab- 
lished rule  compelling  acceptance  when  the  failure  of  title  is  to  an  unessen- 
tial part  only;  but  in  closely  analogous  encroachment  cases,  specific  per- 
formance has  been  denied,  the  courts  holding  this  rule  did  not  apply. 
Smithers  v.  Steiner,  supra  ;  Klim  v.  Sachs,  supra. 

Equity— Trusts— Distinction  Between  a  Revocable  Trust 
and  an  Attempted  Testamentary  Disposition. — A.  deposited 
five  hundred  dollars  in  a  bank  in  'rust  for  B.  subject  to  her  order  as  trus- 
tee, the  amount  remaining  at  her  death  to  go  to  B.  None  of  the  money 
was  drawn  out.  Held,  that  B.  was  entitled  to  the  fund  as  cestui.  Littig 
v.  Mt.  Calvary  Church  (Md.  1905)  6i  Atl.635. 

A  person  may  declare  himself  trustee  for  himself  for  life  and  on  his 
death  for  another.  Gerrish  v.  New  Bedford  Institution  (1880)  128  Mass. 
159.  A  reservation  of  a  power  of  revocation  does  not  invalidate  such  a 
trust.  Dickersons  Appeal  (1886)  1 1 5  Pa.  198.  It  would  seem  that  the 
only  question  involved  in  the  principal  case  is  whether  the  intention  was  to 
declare  a  trust,  or  merely  to  make  a  testamentary  disposition.  If  the 
latter,  the  attempt  would  fail,  as  it  does  not  comply  with  the  statute  of 
wills.  Bartlett  v.  Remington  (1879)  59  N.  H.  364.  The  confusion  in 
the  authorities  is  due  to  a  failure  of  the  courts  to  distinguish  between  the 
inherent  revocability  of  a  testamentary  disposition  and  the  revocability 
stipulated  for  in  a  declaration  of  trust.  See  Providence  Institution  v. 
Carpenter  (1893)  18  R.  I.  287.  Taylor  v.  Henry  (1878)  48  Md.  550. 
Compare  2  Columbia  Law  Review  no. 

Evidence — Account  Books— Expert  Accountant's  Abstract 
OF  LOST  BOOKS. — The  plaintiff  sued  on  an  instrument  of  indebtedness 
executed  to  his  testator  over  twenty  years  before.  To  rebut  the  testi- 
mony of  a  former  bookkeeper  as  to  the  existence  of  certain  items  on  the 
defendant's  books  at  a  particular  date,  the  defendant  offered  in  evidence 
an  expert  accountant's  abstract  made  shortly  thereafter  in  which  the  item 
in  question  did  not  appear.  The  books  had  been  lost  but  the  abstract 
had  been  verified  by  present  witnesses.  Held,  the  exclusion  of  this  ab- 
stract was  reversible  error.  Rosenstock  v.  Dessar  (N.  Y.  1905).  34, 
N.  Y.  L.  Journal  No.  36.     See  Notes,  p.  47. 

Evidence — Wills  and  Gifts— Undue  Influence — Confidential 
Relations. — The  plaintiff  sought  to  invalidate  a  will  and  certain  gifts  on 
the  ground  of  undue  influence.  Held,  the  confidential  relations  of  sisters 
did  not  raise  such  a  presumption  as  to  testamentary  gifts  though  they  did 
as  to  gifts  inter  vivos.     Hutcheson  v.  Bibb  (Ala.  1905)  38  So.  754. 
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The  question  in  the  principal  case  is  often  complicated  and  obscured  by 
the  conflicting  views  as  to  where  the  burden  of  proving  undue  influence 
rests.  2  Columbia  Law  Review  268.  By  the  weight  of  authority,  in 
testamentary  gifts  confidential  relations  alone,  although  an  important  factor 
in  determining  its  existence,  do  not  raise  a  presumption  of  undue  influ- 
ence. Barry  v.  Butlin  (1838)  2  Moore  P.  C.  480;  Will of  Smith  (1884) 
95  N.  Y.  516  ;  Wigmore,  Evidence  \  2503.  Contra  /ones  v.  Roberts  (1889) 
37  Mo.  App.  163.  But  a  testamentary  gift  from  parent  to  child  is  excepted 
from  the  minority  rule.  Bundy  v.  Mc Knight  (1874)  48  Ind.  502.  In 
gifts  inter  vivos  the  weight  of  authority  seems  to  indicate  that  these  rela- 
tions alone  raise  the  presumption,  Todd  v.  Grove  (1870)  33  Md.  188, 
though  an  exception  has  been  made  in  the  case  of  a  gift  by  the  parent  to 
the  child.  Slayback  v.  Nitt  (1898)  151  Ind.  376.  Such  relations  should 
subject  a  gift  inter  vivos  to  closer  scrutiny  than  one  by  testament,  yet  in  the 
absence  of  any  other  suspicious  circumstance  they  should  not  give  rise  to 
a  presumption.      Woodbury  v.  Woodbury  (1886)  141  Mass.  329. 

Insurance— Marine  Policy — Interpretation  of  Collision 
Clause. — A  vessel  insured  against  "  collision  with  another  ship  "  was  in- 
jured by  striking  a  wreck  which  had  sunk  a  few  hours  before.  The  wreck 
was  never  raised  and  the  cost  of  doing  s6  would  have  exceeded  the  value  of 
t  he  ship.  The  plaintiff  sued  upon  its  policy.  Held,  this  was  not  a  collision 
with  another  ship.    Burnham  v.  China  Mitt.  Ins.  Co.  (Mass.  1905)  75  N. 

E-74- 

The  term  "collision"  in  marine  policies  refers  to  the  impinging  together 
of  two  navigable  things ;  Hough  &>  Co.  v.  Head  (1885)  L.  J.  Q.  B.  294,  298  ; 
but  it  is  not  necessary  that  both  be  actually  in  course  of  navigation  at  the 
time.  London  Ass.  Co.  v.  Campanhia  (1896)  167  U.  S.  149.  In  accord- 
ance with  these  principles  it  has  been  held  that  a  vessel,  though  sunk  a  few 
hours  before,  is  still  navigable  within  the  meaning  of  the  term,  the  vessel 
having  been  raised  shortly  after  the  contact.  Chandler  v.  Blogg  [1898]  1 
Q.  B.  32.  The  wreck  in  question  in  the  principal  case  was  never  raided, 
but  it  does  not  appear  that  it  had  been  abandoned  at  the  time  of  the  acci- 
dent,— an  important  point  under  the  principles  of  Chandler  v.  Blogg, 
supra,  because,  so  far  as  intention  goes,  the  character  of  a  transaction  is 
determined  at  the  time  of  the  act,  and  not  subsequently.  Osborn  v. 
Governors,  etc.  (1727)  2  Strange  728.  Therefore,  unless  at  the  time  of  the 
accident  the  sunken  vessel  had  been  abandoned,  the  act,  under  the  princi- 
ples of  Chandler  v.  Blogg,  supra,  should  have  been  held  a  collision. 

International  Law — Obligations  of  Conqueror. — Gold  of  the 
suppliants  was  seized  by  the  South  African  Republic  before  the  war.  The 
suppliant  sought  to  recover  its  value  from  the  English  government  after 
its  conquest  of  the  republic.  Held,  although  in  a  proper  case  international 
law  is  cognizable  in  municipal  courts,  in  this  case  there  can  be  no  recovery. 
West  Rand  C.  G.  M.  Co.  v.  Rex  [1905]  2  K.  B.  391.     See  Notes,  p.  49. 

Master  and  Servant — Safe  Place  to  Work — Assumption  of 
Risk. — The  plaintiff's  intestate,  employed  by  the  defendant  as  a  bridge- 
man,  while  assisting  after  nightfall  in  the  removal  of  a  landslide  from  the 
defendant's  track,  the  workman  having  had  no  opportunity  to  inspect  the 
premises  and  the  work  not  being  in  the  course  of  his  employment,  was 
killed  by  a  fall  of  rock.  Held,  the  plaintiff  could  not  recover.  Railway 
Co.  v.  Whipps  (1905)  138  Fed.  13. 

It  has  been  held  that  a  servant  with  no  opportunity  to  inspect  does 
not  assume  the  risks  incurred  in  doing  work  outside  the  ordinary  scope  of 
his  employment.  Benzing  v.  Steinway  (1886)  101  N.  Y.  547.  On  the 
other  hand  the  duty  of  a  master  to  provide  a  safe  place  to  work  applies 
only  to  places  provided  or  controlled  by  him,  2  Columbia  Law  Review 
1  25,  and  is  limited  to  the  exercise  of  ordinary  care.     Railway  Co.  v./arvi 
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(1892)  53  Fed.  65  ;  Curley  v.  Hoff  (1899)  62  N.  J.  L.  758.  In  the  absence 
of  such  a  duty  the  principles  of  assumption  of  risk  as  an  affirmative  defence 
have  no  application.  The  doctrine  first  mentioned  cannot,  therefore,  be- 
come material  in  the  principal  case  and  should  raise  no  question  as  to  its 
correctness. 

Personal  Property — Garage  Keeper's  Lien. — Plaintiffs  claimed  a 
lien  for  repairs  to  an  automobile  kept  at  their  garage  under  a  monthly  con- 
tract. The  owner  exercised  the  right  to  use  it  at  his  pleasure.  Defendant, 
as  sheriff,  levied  upon  the  automobile,  while  in  the  garage,  under  an  execu- 
tion against  the  owner.  Held,  no  common  law  lien  attached,  because 
plaintiffs  did  not  have  continuous  possession.  Smith  v.  O'Brien  (1905) 
94  N.  Y.  Supp.  673. 

Under  the  common  law  rule  that  one,  who  by  his  skill  and  labor  has 
enhanced  the  value  of  a  chattel,  acquires  a  lien  on  it,  2  Kent  Com.  12th  ed. 
635,  the  plaintiffs  would  have  a  lien.  However,  the  principal  case  follows 
the  well  established  rule  that,  as  a  lienor  must  have  the  right  of  continued 
possession,  a  right  in  the  owner  inconsistent  with  this  destroys  the  lien. 
Forth  v.  Simpson  (1849)  13  Q.  B.  680.  This  was  one  of  the  reasons  why 
livery  stable  keepers  and  agisters  had  no  lien  at  common  law.  Jackson  v. 
Cummings  (1839)  5  M.  &  W.  341  ;  Grinnell  v.  Cook  (1842)  3  Hill  485. 
But  under  statutes  granting  liens  to  livery  stable  keepers,  it  has  been  gen- 
erally held  that  the  use  of  the  horse  by  the  owner  in  his  business  does  not 
destroy  the  lien.  Caldwell  v.  Tutt  (Tenn.  1882)  10  Lea  258;  Welsh  v. 
Barnes  (1895)  5  N.  D.  277;  State  v.  Shevelin  (1886)  23  Mo.  App.  598; 
contra,  Estey  v.  Cooke  (1877)  12  Nev.  276.  In  the  absence  of  a  similar 
statutory  lien  to  keepers  of  automobiles,  the  decision  of  the  principal  case 
appears  sound. 

Pleading  and  Practice— Absence  of  Judge  when  Verdict  Was 
Rendered — Consent  of  Parties. — In  a  civil  action,  the  plaintiff  and 
the  defendant  consented  that  the  clerk  of  the  court  might  receive  the  ver- 
dict in  the  absence  of  the  presiding  justice.  The  defendant  having  made 
a  motion  for  new  trial  without  making  objection  as  to  the  manner  of 
receiving  the  verdict,  appealed  to  the  Appellate  Division,  and  then  to  the 
present  court,  where  for  the  first  time  he  sought  to  show  that  the  reception 
of  the  verdict  and  the  judgment  rendered  thereon  were  invalid.  Held,  the 
absence  of  the  judge  was  merely  an  irregularity  and  the  defendant  was 
estopped  by  his  conduct  and  laches  from  repudiating  his  stipulation. 
Dubuc  v.  Lazell  (1905)  182  N.  Y.  482. 

The  only  valid  verdict  upon  which  a  judgment  can  be  given  is  one 
rendered  in  open  court.  Root  v.  Sherwood  (N.  Y.  1809)  6  Johns.  68; 
Lawrence  v.  Stearns  (Mass.  1833)  11  Pick.  501;  3  Bl.  Comm.  377;  5 
Bacon  Abr.  282.  There  can  be  no  court  without  a  judge,  Hobart  v. 
Hobart  (1877)  45  la.  501  ;  Ingersoll  v.  Lansing  (N.  Y.  1889)  51  Hun, 
101,  and  no  valid  judgment  can  be  entered  on  an  open  verdict  received  in 
his  absence.     Morris  v.  Harburgtr  (N.  Y.  1905)  100  App.  Div.  357.     The 

fiarties  cannot  by  stipulation  change  "  the  substantial  constitution  of  the 
egal  tribunal  and  the  fundamental  mode  of  its  proceeding,"  Cancerni  v. 
People  (1858)  18  N.  Y.  128,  136,  nor  cure  an  invalid  judgment.  Inger- 
soll v.  Lansing,  supra ;  French  v.  Merrill  (N.  Y.  1898)  27  App.  Div.  612. 
A  result,  seemingly  exactly  opposite  to  that  of  the  principal  case,  was 
logically  reached  in  B.  6-  O.  B.  B.  v.  Woods  &«  Co.  (Va.  1858)  14  Grat. 
447  ;  contra,  Bedalv.  Spurr  (1885)  33  Minn.  207,  And  see,  as  to  verdicts 
in  criminal  prosecutions,  McClure  v.  State  (1881)  77  Ind.  289.  The  ver- 
dict being  void,  laches  should  be  immaterial. 

Pleading  and  Practice— Cloud  on  Title— State  a  Necessary 
Party. — An  action  was  brought  by  plaintiff  against  the  commissioners  of 
the  land  office  and  the  state  comptroller  to  have  a  tax  sale  deed  of  prop- 
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erty,  which  had  been  issued  to  the  people  of  the  state,  adjudged  illegal  and 
void.  Held,  the  state  as  holder  of  the  adverse  title  was  a  necessary  party 
defendant,  and  in  the  absence  of  a  statute  permitting  it  to  be  sued,  the  ac- 
tion must  fail.     Sanders  v.  Saxton  et  al.  (1905)  182  N.  Y.  477. 

A  bill  to  remove  cloud  on  title  will  lie  against  a  municipal  corporation, 
Rutnsey  v.  City  of  Buffalo  (1884)  97  N.  Y.  114;  Dean  v.  City  of  Madison 
(1859)  9  Wis.  402,  and  against  commissioners  claiming  to  enforce  an 
assessment.  Nicholsv.  Voorhis(N.  Y.  1876)  9  Hun,  171.  But,  notwithstand- 
ing a  sovereign  state  cannot  be  sued  without  its  consent,  ejectment  has 
been  sustained  against  commissioners  in  possession  under  a  tax  sale  deed 
to  the  United  States,  although  the  government  was  the  party  ultimately 
affected.  United  Slates  v.  Lee  (1882)  106  U.  S.  196.  The  question  would 
seem  to  depend  upon  the  nature  of  the  title  vested  in  the  people.  If  the 
land  is  deeded  to  them  in  their  corporate  capacity,  the  plaintiff's  only 
remedy  is  through  the  legislature. 

Pleading  and  Practice— Judgment— Assignment— Rights  Pass- 
ing.— Plaintiff,  assignee  of  a  judgment,  sued  defendant,  a  public  officer, 
for  a  breach  of  duty  relating  to  the  judgment  committed  prior  to  the  assign- 
ment, by  which  the  security  of  the  judgment  was  impaired.  Held,  a  litigi- 
ous right  did  not  pass  as  an  incident  of  the  judgment,  though  it  might  have 
been  assigned.     Commonwealth  v.   Wampler  (Va.  1905)  51  S.  E.  737. 

The  rule  that  an  assignment  of  a  debt  secured  by  a  mortgage  passes 
the  mortgage,  Jackson  v.  Blodgett  (N.  Y.  1825)  5  Cow.  202,  has  been  ex- 
tended to  the  assignment  of  judgments,  Bowdoin  v.  Colman  (N.  Y.  1856) 
6  Duer  182,  186,  so  that  with  the  assigned  judgment,  the  debt  and  all  the 
beneficial  interest  of  the  assignor  in  the  judgment  and  its  incidents,  pass. 
Bolen  v.  Crosby  (1872)  49  N.  Y.  183;  Freeman,  Judgments,  3rd  ed.  §431. 
The  courts  hopelessly  vary  in  interpreting  the  rule.  They  have  held  that 
an  action  on  an  appeal  bond  did  not  pass  with  an  assignment ;  Chilstrom 
v.  Eppinger  (1899)  127  Cal.  326,  s.  c.  78  Am.  St.  Rep.  46  and  notes ;  contra, 
Ullman  v.  Kline  (1877)  87  111.  268  ;  nor  did  an  action,  admittedly  assign- 
able, against  a  clerk  through  whose  negligence  a  judgment  lien  was  wholly 
lost.  Redmond  \.  Staton  (1859)  116  N.  C.  140.  A  result  opposite  to  that 
of  the  principal  case  was  reached  on  the  theory  that,  the  officer  still  being 
liable,  and  the  assignor  not  having  expressly  retained  the  right  of  action,  it 
must  have  passed  to  the  assignee  as  an  incident  of  the  judgment.  Citizens 
Nat.  Bank  v.  Loomis  (1896)  100  Iowa  266.  This  ruling  seems  more  in 
accord  with  the  intention  of  the  parties. 

Pleading  and  Practice— Pleas  to  Jurisdiction  and  Merits. — 
Under  a  system  allowing  contradictory  pleas,  the  defendant  pleaded  to  the 
jurisdiction  of  his  person  and  to  the  merits.  Held,  the  former  was  waived. 
Putnam  Lumber  Co.  v.  Ellis  Young  Co.  (Fla.  1905)  39  So.  193. 

While  at  common  law  a  plea  in  bar  may  not  be  joined  with  a  plea  in 
abatement,  yet  under  the  code  systems  it  is  everywhere  held  that  the  ordi- 
nary plea  in  abatement,  as  for  nonjoinder,  or  for  lack  of  jurisdiction  of  the 
subject,  may  be  joined  with  a  plea  to  the  merits.  Erb  v.  Perkins  (1877)  13 
Ark.  428 ;  Sweet  v.  Tuttle  (1856)  14  N.  Y.  465  ;  Gardner  v.  Clark  (i860) 
21  N.  Y.  399;  Cohn  v.  Lehman  (1877)  93  Mo.  574.  But  an  answer  is  a 
general  appearance,  Reed  v.  Chilson  (1891)  40  N.  Y.  St.  R.  960,  affirmed 
in  142  N.  Y.  152,  and  in  cases  where  an  appearance  cures  a  defect  in  the 
service  of  summons  and  confers  jurisdiction,  it  is  held  that  a  plea  to  the 
merits,  even  if  coupled  with  a  plea  to  the  jurisdiction,  is  a  submission  to 
the  jurisdiction.  Reed  v.  Chilson,  supra,  discrediting  Hamburger  v.  Baker 
(N.  Y.  1885)  35  Hun,  455.  The  principal  case  is  supported  by  reason  and 
authority,  and  the  cases  contra,  Christian  v.  Williams  (1889)  35  Mo.  App. 
297,  fail  to  distinguish  between  joinder  with  a  plea  to  the  merits  of  an  ordi- 
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nary  plea  in  abatement,  and  of  a  plea  to  the  jurisdiction  of  the  person.  Sul- 
livan  v.  Frazee  (N.  Y.  1855)  4  Robertson  616. 

Quasi  Contracts— Return  of  Benefit  by  Plaintiff. — The  plaintiff 
purchased  from  the  defendant  a  scholarship  which  gave  him  the  privilege 
of  attending  the  defendant's  school  until  he  should  become  proficient  in 
shorthand.  After  he  had  attended  for  a  time,  but  before  he  had  become 
proficient,  he  was  expelled  without  reason,  and  sued  to  recover  the  price  of 
the  scholarship.  Held,  the  plaintiff  could  recover  such  price  in  full  with- 
out returning  the  value  of  the  instruction  he  had  received.  Timmermanv, 
Stanley  (Ga.  1905)  51  S.  E.  760.     See  NOTES,  p.  53. 

Real  Property — Adverse  Possession — Railroad  Right  of  Way. 
— Congress  granted  the  plaintiff's  predecessor  in  title  a  right  of  way  through 
public  lands,  "  to  build  and  extend  its  line."  The  defendants  for  twenty- 
seven  years  cultivated  a  part  of  the  right  of  way  not  used  by  the  plaintiff, 
who  brought  this  action  to  quiet  title.  The  defendant  pleaded  the  statute 
of  limitations.  Held,  the  statute  was  not  a  bar.  The  plaintiff  held  but  a 
conditional  grant,  unalienable,  to  which,  therefore,  another  party  could  not 
gain  title  by  adverse  possession.  O.  S.  L.  R.  R.  v.  Quigley  (Idaho  1905) 
80  Pac.  401. 

The  federal  supreme  court  has  held  "  that  the  nature  of  the  duties  im- 
posed by  Congress  upon  the  railroad  company,  and  the  character  of  the  title 
conferred  by  Congress  in  giving  the  right  of  way  .  .  .  are  inconsistent 
with  the  power  of  the  individual  to  acquire,  for  private  purposes,  by  limi- 
tation, a  portion  of  the  right  of  way."  N.  R.  Ry.  Co.  v.  Townsend  (1902) 
190  U.  S.  267  ;  contra,  N.  P.  Ry.  Co.  v.  Ely  (1901)  25  Wash.  384.  The 
same  result  has  been  reached  by  holding  that  cultivation  of  a  portion  of 
such  a  right  of  way  is  not  adverse  user,  Railroad  v.  Donovan  (1890)  43 
Kan.  134,  or  that  the  right  of  way  is  a  public  highway.  S.  P.  Co.  v.  Hyatt 
(190 1)  132  Cal.  240.  But  title  by  adverse  user  has  been  recognized  where 
the  right  of  way  was  given  by  state  grant.  Illinois  C.  R.  R.  v.  Wakefield 
(189S)  173  111.  564.  Where  the  right  of  way  is  obtained  from  individuals, 
the  courts  generally  permit  title  to  be  gained  by  adverse  user.  Matthews 
v.  R.  R.  Co.  (1896)  no  Mich.  170;  Wilmot  v.  R.  R.  Co.  (1898)  76  Miss. 
374;  Pittsburgh,  etc.,  R.  R.  Co.  v.  Stickley  (I900)  155  Ind.  312  ;  contra, 
Slocumbv.  R.  R.  Co.  (1882)  57  la.  675;  Railroad  v.  Donoz>an  (1900)  104 
Tenn.  20. 

Real  Property — Highways — Tracks  Leading  to  Stonehenge. — 
The  defendant  enclosed  by  a  fence  Stonehenge,  visited  from  time  imme- 
morial by  the  public,  thus  cutting  off  approach  by  several  formerly  used 
tracks.  The  plaintiff  sued  to  compel  the  opening  of  these.  Held,  as  the 
tracks  terminated  at  a  privately  owned  monument,  mere  user  of  them,  without 
expenditure  thereon  by  the  public,  would  not  give  rise  to  an  implied  dedi- 
cation of  them  as  highways.  Attorney  General  v.  Antrobus  [1905]  2  Ch. 
188. 

Normally  a  highway  is  a  way  between  two  public  places.  Campbell  v. 
Lang  (1853)  1  Macq.  451  ;  Bourke  v.  Davis  (1889)  44  Ch.  Div.  no,  122  ; 
People  v.  Jackson  (1859)  7  Mich.  432,  449.  But,  while  the  early  law  was  to 
the  contrary,  Angell,  Highways,  23,  it  is  now  clearly  established  that  a  cul- 
de-sac  may  be  a  highway,  Rugby  Charity  v.  Merryweather  (1790)  3  East 
374  (note)  ;  Rex  v.  Lloyd  (1808)  1  Campb.  260;  Bateman  v.  Bluck  (1852) 
18  Q.  B.  870;  Wiggins  v.  Tallmadge  (N.  Y.  1851)  11  Barb.  457,  though 
its  public  character  has  been  made  to  depend  not  on  mere  user  alone,  but  on 
the  fact  of  a  public  expenditure  thereon.  Bourke  v.  Davis,  supra ;  but  see 
Baker  v.  Clark  (1828)  4  N.  H.  380,  383.  As  the  tracks  in  question  were 
neither  highways  nor  culs-de-sacs  within  the  definitions  given,  the  court 
properly  refused  the  relief  prayed  for. 
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Real  Property— Railroad  Right  of  Way— Nature  of  Interest 
Acquired  by  Purchase. — Defendant  conveyed  to  a  railway  company 
by  a  "  warranty  "  deed  a  right  of  way.  Its  route  being  changed  the  com- 
pany conveyed  the  land  to  the  plaintiff  who  brought  this  ejectment.  Held, 
that  the  land  reverted  to  the  defendant  when  the  company  abandoned  it  as 
a  right  of  way.     Abercromblev.  Simmons  (Kan.  1905)  81  Pac.  208. 

A  railroad  is  a  public  highway.  Olcott  v.  Supervisors  (1872)  16  Wall. 
678.  At  common  law  the  original  owner  retained  the  fee  whether  a  high- 
way was  acquired  by  dedication,  Lade  v.  Shepherd  (17 35)  2  Strange  1004  ; 
Angell,  Highways  §  132,  or  by  eminent  domain,  since  no  greater  interest 
might  be  taken  than  was  necessary  for  the  purpose.  New  Orleans  Pac. 
Ry.  Co.  v.  Gay  (1880)  32  La.  Ann.  471,  and  this  latter  point  has  been  held 
even  where  there  was  a  voluntary  grant  in  terms  a  fee  simple.  Norton  v. 
Railway  Co.  (1878)  L.  R.  9  Ch.  Div.  623  ;  N.  Y.,  etc., Railroads.  Aldrldge 
(1892)  135  N.  Y.  83,  95.  Consequently,  on  abandonment  the  land  should 
revert  to  the  original  owner.  C.  &>E.  I.  R.  R.  Co.  v.  Clapp  (1903)  201  111. 
418.  Moreover,  for  obvious  reasons  even  a  voluntary  conveyance,  for  a 
mere  right  of  way,  to  a  company  having  the  power  of  condemnation,  is  in 
effect  a  forced  sale.  Hills.  Railroad  (1859)  32  Vt.  68,  74-77.  And  while 
clearly  a  railway  company  may  acquire  land  in  fee  simple  (but  see  the  cases 
cited  above  as  to  the  estate  conveyed  by  even  a  fee  simple  grant),  still  it  would 
seem  that  a  conveyance  for  the  express  purpose  of  a  right  of  way  should 
give  no  greater  rights  than  those  acquired  under  condemnation  proceedings  ; 
and  in  this  view,  on  abandonment  the  land  should  revert  to  the  original 
grantor.  Jones  v.  Van  Bochove  (1894)  103  Mich.  98. 

Sales — Fraud — False  Representations  to  Induce  Sales  of 
Stock. — The  plaintiff  was  secretary  of  a  company  in  which  the  defend- 
ants S.  and  T.  were  respectively  president  and  vice-president.  S.  induced 
the  plaintiff  to  sell  his  stock  to  T.,  for  a  fourth  of  its  value,  by  falsely  rep- 
resenting to  him  that  the  company  was  losing  money,  was  about  to  fail, 
and  that  S.  himself  had  sold  out  his  holdings  to  T.  In  reality  S.  was  in 
collusion  with  T.  and  had  furnished  the  latter  with  funds  to  buy  the  plain- 
tiff's stock.  Held,  for  the  defendant;  the  rule  of  "caveat  vendor"  should 
apply.    Boulden  v.  Stllwell  (Ind.  1905)  60  Atl.  609. 

While  false  representations  as  to  matters  of  opinion  or  conjecture  will 
not  support  an  action  for  deceit,  Kerr  on  Fraud,  Bump's  ed.,  82,  still  the 
defendant's  concealment  of  his  true  interest  in  the  transaction,  on  principle, 
amounted  to  fraud.  Lindsay  Petroleum  Co.  v.  Hurd  (1874)  L.  R.  5  P.  C. 
221,  243;  Fisher  v.  Budlong  (1873)  10  R.  I.  525.  The  principal  case, 
therefore,  seems  incorrectly  decided.  Upton  v.  Welsllng  (Ariz.  1903) 
71  Pac.  917.  Moreover  the  case  of  Vernon  v.  Keys  (1810)  12  East,  632, 
which  the  court  seems  to  have  regarded  as  controlling,  is  contra,  in  theory 
at  least,  to  the  later  cases  of  [ones  v.  Keene  (1841)  2  Moody  &  Rob.  348, 
and  Lindsay  Petroleum  Co.  v.  Hurd,  supra,  and  may  no  longer  be  con- 
sidered authoritative.  See  1 1  Revised  Reports,  Preface  VI ;  Pollock, 
Torts,  6th  ed.  278  n. 

Torts— Conspiracy  as  a  Cause  of  Action. —In  an  action  for  dam- 
ages suffered  from  a  conspiracy  to  ruin  the  plaintiff's  business,  slanderous 
words  and  malicious  prosecution  were  set  out  as  overt  acts.  Held,  the 
complaint  was  bad  for  misjoinder  of  slander  and  malicious  prosecution  as 
causes  of  action.  Green  v.  Davles  (1905)  182  N.  Y.  499. 

The  theory  of  a  distinct  action  on  the  case  for  damages  suffered  from 
a  conspiracy  has  been  recognized  in  England,  Gregory  v.  Duke  of  Bruns- 
wick (1843)  6  Scott  N.  S.  809,  and  in  this  country.  Brown  v.  Mortgage  Co. 
(1904)  97  Tex.  599;  Fisher  v.  Schurl  (1889)  73  Wis.  370;  /'ones  v.  Morri- 
son (1883)  31  Minn.  140 ;  Page  v.  Parker  (1861)  43  N.  H.  363.  The  deci- 
sion of  the  principal  case,  overruling  that  doctrine,  several  times  asserted 
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in  the  lower  court,  Rourke  v.  Drug  Co.  (1902)  77  N.  Y.  Supp.  373  ;  Green  v. 
Davies  (1904)  82  N.  Y.  Supp.  54;  Id.  (1905)  91  N.  Y.  Supp.  470,  and  dis- 
regarding the  attitude  of  the  Court  of  Appeals  in  Place  v.  Minster  (1875) 
65  N.  Y.  89,  is  not  required  by  the  authority  it  cites.  It  proceeds  upon  an 
improper  conclusion  drawn  from  the  doctrine  that  the  damage  done  is  the 
gist  of  the  action  of  conspiracy.  Burdick  on  Torts,  p.  288.  See  also  5  Co- 
lumbia Law  Review  233. 

Torts — Negligence — Liability  of  Owner  of  Elevator. — The 
plaintiff  while  a  customer  in  defendant's  store,  was  injured  in  attempting 
to  enter  the  elevator.  Held,  the  relation  of  carrier  and  passenger  was 
established,  and  the  highest  degree  of  care  was  thereby  imposed  on  the 
defendant.  Morgan  v.  Saks  (Ala.  1905)  38  So.  848. 

It  has  been  held  that  persons  operating  elevators  are  carriers  of  pas- 
sengers, Hartford  Deposit  Co.  v.  Sollitt  (1898)  172  111.  222,  and  that  there 
is  no  distinction  between  the  degree  of  care  required  from  a  carrier  of  pas- 
sengers horizontally  by  railroad,  and  one  who  carries  them  vertically  by  a 
passenger  elevator.  Treadwell  v.  Whittier  (1889)  80  Cal.  574;  Mitchell 
v.  Marker  (1894)  62  Fed.  139;  1  Columbia  Law  Review  399.  But  a 
person  maintaining  an  elevator  is  not  technically  a  common  carrier,  as  there 
is  no  duty  to  carry  the  public  at  large.  Seaver  v.  Bradley  (1901)  179  Mass. 
329.  Accordingly  it  has  been  said  that  while  due  care  must  be  used  by  the 
owner  for  the  safety  of  his  patrons,  Tousey  v.  Roberts  (1889)  114  N.  Y.  312, 
since  he  is  not  a  common  carrier,  the  utmost  degree  of  human  diligence 
should  not  attach  to  him  ;  but  that  his  duty  is  to  use  reasonable  care  only. 
Griffen  v.  Manice  (1901)  166  N.  Y.  188,  198  ;  Edwards  v.  Manufacturers 
Bld'g  Co.  (R.  I.  1905)  61  Atl.  646. 

Torts — Wrongful  Death  Statute— Illegitimate  Child. — A  bas- 
tard child  of  the  plaintiff  was  negligently  killed  by  the  defendant  railway. 
Held,  the  plaintiff,  the  child's  mother,  could  not  maintain  an  action  under 
a  wrongful  death  statute.  McDonald  \.  Southern  Ry.  (S.  C.  1905)  51  S. 
E.  138. 

At  common  law  an  illegitimate  child  was  nullius  filius  and  was  con- 
sidered as  having  no  kindred.  2  Kent  Com.  212.  It  has  therefore  been 
held  that  no  recovery  could  be  had  under  a  wrongful  death  statute  for  the 
death  of  such  a  child.  Dickinson  v.  Railroad  Co.  (1863)  2  H.  &  C.  734; 
McDonald  v.  Railroad  Co.  (1895)  144  Ind.  459;  contra,  Muhl  v.  Rail- 
road Co.  (1859)  10  Ohio  St.  272.  But  in  America,  under  the  influence  of  stat- 
utes allowing  an  illegitimate  child  to  inherit  from  its  mother,  some  courts 
have  allowed  to  the  mother  a  recovery.  Marshall  v.  Railroad  Co.  (1893) 
120  Mo.  275  ;  Security,  etc.,  Co.  v.  Railway  Co.  (1900)  91  111.  App.  332.  This 
would  seem  to  be  the  more  humane  and  reasonable  view.  But  see  Robin- 
son v.  Railroad  Co.  (1902)  117  Ga.  168.  However,  as  there  was  no  such 
statute  as  to  inheritance  in  the  principal  case,  the  decision  is  to  be  sup- 
ported on  technical  grounds. 
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The  Law  of  Interstate  Commerce  and  its  Federal  Regula- 
tion. By  Frederick  N.  Judson.  Chicago:  T.  H.  Flood  &  Co.  1905. 
pp.  xix,  509. 

This  volume,  by  one  of  the  administration's  rebate  prosecutors,  is 
dedicated  to  the  Secretary  of  War,  ' '  whose  name  is  written  large  upon 
the  pages  of  the  judicial  history  of  Interstate  Commerce.''  It  has 
been  said  of  the  work  that  "the  profession  in  general  will  be  sur- 
prised to  see  so  much  law  and  so  many  decisions  relating  to  Inien-tate 
Commerce  as  this  book  shows."  On  the  contrary,  from  a  casual 
examination  of  the  indices  of  this  work  and  of  the  only  other  work  on 
the  subject  it  would  appear  that  the  earlier  work,  now  some  seven 
years  old,  contains  citations  of  about  three  times  as  many  judicial 
decisions  as  does  the  present  work.  Neither  as  a  history  of  the 
development  of  the  subject,  nor  as  a  summary  of  the  law  upon  it, 
does  the  present  volume  appear  to  cover  completely  its  limited  field. 
On  the  other  hand,  there  is  included  an  elaborate  index  of  the  deci- 
sions of  the  Interstate  Commerce  Commission.  It  is  to  be  regretted 
that  the  author's  attention  had  not  been  attracted  sufficiently  early,  if 
at  all,  to  the  scholarly  and  highly  important  article  of  some  thirty 
pages  in  the  fifth  volume  of  the  Columbia  Law  Review.  No  discus- 
sion of  the  origin  and  effect  of  the  decision  in  Gibbons  v.  Ogden  can 
be  exhaustive  without  recourse  to  the  material  there  made  available. 

It  has  also  been  said  of  the  present  work,  and  by  one  who  has 
"  personally  known  the  author  for  man v  years,"  that  "the  author 
had  this  topic  pretty  much  to  himself."  Such  would  appear  to  be  the 
case,  and  a  careful  examination  of  the  volume  would  fail  to  disclose 
the  fact  that  there  had  been  an  earlier  work  on  the  same  subject  which 
since  its  publication  in  1898  had  been  looked  upon  as  an  authority. 
The  same  reviewer  says  that  "anyone  studying  the  rate  question 
either  with  a  view  to  legislation  or  with  a  view  to  advising  a  client 
will  be  glad  to  find  his  labor  largely  done  for  him  in  Mr.  Judson's 
book."  It  might  be  added  with  propriety  that  a  very  considerable 
part  of  that  work  had  been  done  for  all  such  persons  by  Prentice  and 
Egan  in  their  Commerce  Clause  of  the  Federal  Constitution.  It  would 
appear  to  be  an  unfortunate  oversight  that  the  present  work  makes  no 
allusion  to  the  earlier  work,  which  was  confessedly  the  path-breaker 
on  the  subject,  and  without  which,  even  now,  one  cannot  thoroughly 
study  the  subject. 

The  original  part  of  the  present  volume  comprises  five  chapters  by 
the  author,  occupying  fewer  than  one  hundred  and  fifty  pages,  and 
containing  a  commentary  on  the  nature  of  interstate  commerce,  on 
the  concurrent  and  exclusive  powers  of  Congress,  on  the  federal  regu- 
lations of  interstate  commerce  and  the  federal  control  of  state  regula- 
tion, and  on  combinations  in  interstate  commerce.  This  is  a  quite 
readable  statement  of  the  more  obvious  features  in  the  history  of  the 
law  and  in  its  present  application,  and  presents  an  Illuminating  and 
brief  survey  of  the  subject  as  far  as  included  within  those  topics. 

The  largest  section  of  the  volume,  containing  about  two  hundred 
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pages,  consists  of  a  reprint  of  the  interstate  commerce  act,  with 
annotations  and  editorial  comments.  It  is  substantially  a  "selected" 
digest,  with  a  poor  typographical  arrangement  for  actual  working 
purposes. 

In  the  volume  are  also  printed  the  anti-trust  act  of  1890,  the 
"expedition  "  act,  the  act  creating  the  department  of  commerce  and 
labor,  the  "safety"  act,  and  other  more  or  less  relevant  material. 
A  useful  addition  contains  the  rules  of  the  practice  before  the  Inter- 
state Commerce  Commission,  and  a  few  forms  of  procedure  before  the 
Commission. 

For  the  student  the  volume  will  be  useful  in  tracing  recent  devel- 
opments and  in  supplementing  on  certain  topics  the  earlier  volume. 
The  proof  seems  to  have  been  read  with  unfortunate  haste,  notably 
on  page  36. 

Cases  on  Quasi-Contracts,  Edited  with  Notes  and  References. 
By  James  Brown  Scott.  New  York  :  Baker,  Voorhis  &  Co.  1905. 
pp.  xvi,  772. 

This  volume  is  prepared  upon  the  theory  that  a  law  school  course 
covering  three  academic  years  should  devote  about  fifty  hours  of 
instruction  to  Quasi-Contracts.  This  is  a  moderate  and  sane  esti- 
mate; and  by  taking  this  reasonable  view,  as  well  as  by  affording  a  col- 
lection of  appropriate  cases,  the  volume  will  do  much  towards  gain- 
ing and  preserving  for  Quasi-Contracts  the  attention  to  which  the 
subject  is  entitled. 

At  the  beginning  the  editor  places  eighteen  pages  of  extracts, 
chiefly  from  treatises  and  the  like,  giving  an  analytical  and  historical 
view  of  the  analogies  and  differences  between  the  treatment  of 
Quasi-Contracts  in  the  Roman  law  and  the  treatment  in  our  Anglo- 
American  system.  After  this  short  but  valuable  introduction,  the 
volume  plunges  into  a  presentation  of  the  chief  doctrines  by  the  aid 
of  decisions,  after  the  well-known  case  system. 

The  arrangement  of  topics  is  largely  that  which  has  been  made 
familiar  by  Keener's  Cases  on  Quasi  Contracts,  but  with  changes  sug- 
gested by  experience.  The  cases  selected  are  also  to  some  extent 
the  same,  as  might  be  expected  from  the  fact  that  this  volume,  as  the 
preface  indicates,  is  intended  to  serve  as  a  substitute  for  the  earlier 
work;  but  this  repetition  is  no  greater  than  is  inevitable  whenever  a 
new  collection  of  cases  is  made.  Indeed,  it  is  surprising  that  the 
editor  has  been  able  to  find  so  many  cases  that  are  new. 

By  selecting  short  cases  and  by  omitting  passages  that  are  un- 
essential, the  editor  has  reduced  the  cases  to  an  average  length  of 
about  three  pages.  The  result  is  that  five  or  six  cases  can  be  covered 
in  each  lecture,  and  also  that  the  whole  subject  is  rendered  clearer 
by  being  presented  from  many  points  of  view. 

The  foot-notes  follow  the  theory  that  citations  for  the  use  of 
students  may  advantageously  avoid  exhaustiveness  and  merely  select 
from  the  vast  mass  of  available  authorities  those  few  which  may  be 
examined  with  special  profit.  The  citations  give  the  dates  Of  the  de- 
cisions— a  feature  that  cost  the  editor  much  labor  and  is  well  worth 
all  the  labor  that  it  cost.  The  citations  frequently — and  especially 
when  they  are  rather  numerous — are  accompanied  with  a  phrase  or 
short   sentence  indicating  the  precise  subject  of  each  decision  ;  and 
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this  also  is  a  laborious  piece  of  editorial  work,  and  a  valuable  aid  to 
the  student 

Throughout  the  volume  the  editor  has  borne  in  mind  the  student, 
rather  than  the  practitioner.  This  is  quite  right.  It  is  true,  of  course, 
that  the  practitioner  would  find  the  text  and  notes  of  a  case  book 
useful ;  but  it  is  also  true  that  the  absence  of  headnotes — an  absence 
that  is  essential  in  a  collection  to  be  used  by  students  as  a  means  of 
original  investigation — causes  practitioners  to  pay  little  attention  to 
collections  adapted  to  the  case  system,  however  carefully  the  collec- 
tions may  be  edited.  Even  when  there  is  a  serviceable  index,  as 
in  this  volume,  the  active  practitioner  seldom  can  be  induced  to 
make  use  of  the  investigations  embodied  in  a  case  book.  Hence,  it  is 
through  the  students  who  by  and  by  will  become  practitioners,  and 
not  through  the  practitioners  of  to-day,  that  this  collection  on  Quasi- 
Contracts  will  perform  the  valuable  service  of  emphasizing  the  dis- 
tinction between  the  two  essentially  different  kinds  of  transaction, 
which  in  our  system  of  law  have  long  been  unhappily  confused  in  the 
one  ambiguous  phrase — "implied  contracts," — and  the  still  more 
valuable  service  of  showing  the  important  doctrines  of  the  law  as  to 
those  really  non-contractual  obligations  which  are  enforced  under 
theory  of  a  fictitious  promise  and  through  a  contractual  form  of 
action. 

A  Treatise  on  the  Law  of  Crimes.  By  W.  L.  Clark  and  W. 
L.  Marshall.  Second  Edition  by  H.  8.  Lazele.  St  Paul:  Keefe- 
Davidson  Co.  1905.     pp.  xxxiv,  906. 

The  fact  that  this  excellent  treatise  originally  appeared  in  1900 
and  that  a  new  edition  is  called  for  within  five  years  from  date  of  pub- 
lication shows  that  there  is  a  demand  for  the  work.  The  publishers 
have  compressed  the  two  small  volumes  of  some  thirteen  hundred 
pages  into  a  single  substantial  volume  of  little  more  than  nine  hun- 
dred. 

This  seems  to  be  the  chief  change,  for  as  the  editor  says:  "The 
scope  of  the  original  work  has  not  been  enlarged  or  changed  in  any 
manner  ....  An  effort  has  been  made  to  preserve  the  original 
text  so  far  as  possible  .  .  .  Some  considerable  matter  has  been 
added  by  way  of  elucidation  whenever  such  seemed  advisable." 
These  additions  are  however  inconsiderable,  fit  into  the  scheme  of  the 
book  and  leave  it  practically  what  it  was  in  the  original  publication. 

In  one  regard  however  the  hand  of  the  editor  is  frequently  seen, 
namely  in  the  notes  to  the  text  and  in  the  numerous  citations  of  cases 
mostly  decided  since  the  appearance  of  the  original  edition.  Take,  for 
example,  section  281,  notes  500-506,  of  the  original  and  of  the  revised 
work,  for  the  numbers  attached  to  the  sections  as  well  as  to  the  notes 
are  retained  and  are  therefore  the  same  in  both  editions.  The  section 
in  question  is  headed:  "  Duty  to  retreat — excusable  self  defence." 

The  editor  has  left  the  text  of  the  first  edition  untouched,  although 
he  might  well  have  corrected  the  alleged  distinction  between  justifiable 
and  excusable  self  defence  by  reason  of  which,  in  the  former,  the  victim 
of  a  felonious  assault  may  stand  his  ground  and  kill  his  assailant  if 
necessary,  whereas  in  the  case  of  a  mutual  quarrel  or  combat,  the  life 
of  the  felonious  assailant  may  only  be  taken  in  the  last  resort  either 
upon  retreat  to  the  wall,  or  when  retreat  would  be  impossible  or  of  no 
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conceivable  advantage.  The  distinction  does  indeed  exist  in  certain 
parts  of  the  country  but  "  a  true  man  ",  it  is  submitted,  "who  is  with- 
out fault  ",  will  retreat  whenever  possible  rather  than  take  a  human  life 
unnecessarily.  The  original  text  quotes  Foster  and  East  as  authorities 
but  as  Professor  Beale  has  pointed  out  in  an  article  entitled  "  Retreat 
from  a  murderous  assault",  in  16  Harvard  Law  Review  567,  Foster 
misapprehended  the  early  authorities  and  East  simply  copied  Foster 
and  his  error.  The  true  doctrine  both  as  regards  the  authority  and 
the  reason  of  the  thing  is  not  as  stated  in  the  text  but  is  the  exact  re- 
verse. An  examination  of  the  sections  dealing  with  larceny  would 
lead  to  the  conclusion  that  the  book,  in  both  its  forms,  is  practical 
rather  than  theoretical. 

Now  as  to  the  notes  to  the  above  section.  They  are  fuller  than  in 
the  first  edition  and  do  bring  the  treatise  up  to  date  as  regards  the  ad- 
judged cases.  They  are  valuable  and  creditable  to  the  editor's  industry 
but  a  reference  in  the  footnote  to  Professor  Beale's  article  would  have 
corrected  the  text  or  at  least  supplied  the  corrective. 

The  original  work,  however,  was  clear,  concise  and  generally  ac- 
curate. The  present  edition  is  handier  than  the  original  book  and 
more  valuable  owing  to  the  notes  and  annotations  of  the  editor.  A 
good  book  to  begin  with,  it  is  now  better. 

The  Law  of  Crimes.  By  J.  W.  May.  Third  edition  by  Harry 
A.  Bigelow.     Boston:  Little,  Brown  &  Co.  1905.     pp.  liv,  366. 

The  thoroughly  excellent  little  book  of  the  late  Judge  May  appears 
for  a  second  time  in  a  new  and  enlarged  edition,  both  as  regards  the 
text  and  notes.  If  the  adage — ' '  Count  no  man  happy  till  he  is  dead '' — 
should  be  appplied  to  Judge  May,  he  would  surely  be  a  happy  man 
these  days,  for  he  has  been  singularly  fortunate  in  his  successive  edi- 
tors, Professors  Beale  and  Bigelow.  The  modest  little  book  of  1881 
had  but  a  brief  introduction,  and  the  crimes  were  arranged  and  treated 
alphabetically.  Judge  and  Editor  disagreed,  for  in  the  second  edition 
published  in  1893  the  crimes  were  taken  out  of  their  alphabetical 
sequence  and  arranged  in  a  logical  and  systematic  order.  The  addi- 
tions to  the  text  and  notes  were  considerable  as  appears  from  the  table 
on  page  xx  of  "  sections  added  by  the  [second]  editor  ". 

Professor  Bigelow  has  taken  advantage  of  the  larger  size  of  the 
page  to  lay  a  generous  hand  on  text  and  notes,  so  that  the  book 
appears  puffed  up  and  swollen  with  pride,  it  may  be,  when  com- 
pared with  the  modest  volume  as  Judge  May  left  it.  The  additions  of 
Professor  Bigelow  are  many  as  appears  from  the  list  given  on  pages 
liii-liv,  and  important  as  appears  from  the  examination  of  the  added 
passages.  For  example,  sections  22a,  23a,  b,  c,  dealing  with  con- 
donation, condonation  by  public  officers,  compounding  crimes,  where 
the  added  matter  is  theoretical  as  well  as  new,  or  sections  47a  and 
b  on  self  defence  and  burden  of  proof  in  intoxication,  67a  and  77a, 
155a,  277a,  which  are  not  only  new  but  practical  as  well  as  the- 
oretical. 

In  the  review  of  Clark  and  Marshall's  Law  of  Crimes, 1  section 
281  was  specially  singled  out.  If  we  turn  to  the  present  work,  it 
will  be  found  that  section  64  (due  to  Professor  Beale)  is  still  further 

1  See  supra,  p.  66. 
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enlarged  by  Professor  Bigelow  as  follows:  "It  is  sometimes  said  that 
in  the  first  case  [of  an  unprovoked  felonious  assault]  the  assailed 
person  need  under  no  circumstances  retreat,  in  order  to  make  the 
killing  justifiable.  As  a  matter  of  both  public  policy  and  legal  prin- 
ciple it  would  seem  that  the  other  view  is  clearly  preferable."  The 
learned  editor  reinforces  the  statement  in  the  text  by  the  following 
reference  in  the  footnote:  "  For  a  discussion  of  the  rise  of  this  doc- 
trine and  a  collection  of  the  cases,  see  an  article  by  Professor  J.  H. 
Beale,  Jr.,  in  16  Harvard  Law  Review,  567." 

Many  other  instances  might  be  chosen  of  the  excellent  judgment 
as  well  as  the  law  of  the  editor,  and  the  footnotes,  while  compara- 
tively few  in  number,  are  ample  for  the  student,  for  whom  such  a 
work  must  be  and  is  primarily  intended.  It  is  without  hesitation  the 
best  short  treatise  on  the  subject  of  Crimes.  This  pre-eminence  is 
due  to  the  care  and  accuracy  of  the  editors  rather  than  to  the  merit 
of  the  original  work.  "  If  a  jest's  prosperity  lies  in  the  ear  of  him  that 
hears  it,"  it  is  no  less  true  that  the  success  of  the  book  lies  in  its 
editors. 

The  English  and  Indian  Law  of  Torts.  By  Ratanlal  Ranch- 
hoddas  and  Dhirajlal  Keshavlal  Thakor.  Third  Edition.  Bombay: 
The  Bombay  Law  Reporter  Office.      1905.     pp.  c,  508. 

Although  the  authors  have  carefully  revised  this  work  and  added 
many  new  cases,  in  preparing  the  third  edition,  they  have  diminished 
instead  of  increasing  its  bulk.  Portions  of  the  old  text,  as  well  as  a 
few  citations  of  authorities,  have  been  omitted,  but  the  space  thus 
saved  has  not  been  filled  with  new  matter,  although  many  a  new 
paragraph  has  been  added.  The  changes  appear  to  be  improvements 
in  every  case. 

Other  changes  might  have  been  made  to  the  further  improvement  of 
the  book.  For  example,  the  authors  repeat  the  statement,  made  in 
former  editions,  that  "a  tort  is  a  violation  of  a  right  in  rem,  i.  e.,  of 
a  right  vested  in  some  determinate  person,  either  personally  or  as  a 
member  of  the  community  and  available  against  the  world  at  large." 
Undoubtedly  most  torts  are  violations  of  a  right  in  rem,  as  thus 
defined;  but  some  are  not  An  innkeeper  commits  a  tort  by  turning 
away  a  respectable  traveller  who  asks  for  refreshments  and  tenders  its 
proper  price;  but  he  does  not  violate  a  right  which  is  available  to  the 
traveller  against  the  whole  world.  Indeed,  the  whole  world,  save  the 
class  of  inkeepers,  could  have  turned  this  very  traveller  away  from  its 
inhospitable  doors,  without  committing  a  tort. 

Another  statement  which  might  well  be  changed  in  future  editions, 
is  that,  "to  constitute  a  tort,  a  wrongful  act  must  be  committed." 
Certainly  the  courts  have  long  rejected  this  notion  of  Austin,  that  to 
refrain  from  committing  a  tort,  a  person  has  only  to  refrain  from 
acting.  Negative  torts  form  a  large  and  important  class  in  modern 
litigations.  Notwithstanding  these  defects  the  book,  as  we  stated  in 
a  former  review  of  it  in  the  Review,  1  is  a  valuable  addition  to  the 
literature  of  this  fascinating  topic. 

1  4  Columbia  Law  Review,  446. 
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WRITTEN  AND  UNWRITTEN  CONSTITU- 
TIONS IN  THE  UNITED  STATES. 

Prior  to  the  independence  of  the  American  Colonies  a 
fairly  just  conception  of  constitutional  limitations  on  the 
powers  of  the  different  departments  of  government  had 
been  developed  in  Great  Britain.  The  leaders  of  the 
revolutionary  movement  in  the  Colonies  simply  amplified 
and  announced  in  more  definite  form  the  propositions 
which  they  conceived  to  be  settled  rules  of  constitutional 
government.  But  in  framing  their  own  State  constitutions, 
and  subsequently  the  federal  constitution,  they  deemed  it 
expedient  to  express  these  limitations  in  their  written  in- 
struments of  government  in  order  that  the  very  documents 
which  contained  the  grant  of  power  to  the  governing  body 
should  contain  also  a  statement  of  the  limitations  upon  that 
power.  These  limitations  were  usually  embodied  in  a 
declaration  or  bill  of  rights,  although  the  federal  constitu- 
tion, for  reasons  which  need  not  now  be  gone  into  and 
which  are  well  known  to  the  students  of  our  constitutional 
history,  was  adopted  without  a  definite  bill  of  rights,  but 
with  the  understanding  that  by  subsequent  amendment  the 
usual  limitations  should  be  added,  as  was  done.  It  is  doubt- 
ful whether  the  embodiment  of  limitations  in  the  bills  of 
rights  was  resorted  to  with  the  idea  that  they  would  have 
any  greater  inherent  force  by  reason  of  being  thus  reduced 
to  definite  form  ;  but  it  was  natural  that  they  should  be 
thus  specifically  expressed  in  order  that  there  should  re- 
main no  ambiguity  as  to  their  recognition.     A  result  fol- 
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lowed,  however,  which  was  probably  not  anticipated.  The 
courts  assumed  the  power  to  decide  that  an  exercise  of 
authority  by  any  department  of  government  in  contraven- 
tion of  the  limitations  was  illegal  and  void,  and  of  no  effect ; 
and  thus  it  came  about  that  the  courts  took  upon  them- 
selves the  construction  of  statutes  especially  with  a  view  to 
determining  whether  they  were  contrary  to  any  limitations 
found  in  the  constitution. 

It  can  hardly  be  claimed  at  this  day,  after  all  the  courts 
of  the  country  have  approved  of  and  exercised  the  power 
to  pass  on  the  constitutionality  of  statutes,  the  exercise  of 
that  power  was  in  the  first  instance  usurpation  on  the  part 
of  the  courts.  Under  the  new  theory  of  government  the 
logical  result  of  saying  that  the  legislative  department,  for 
instance,  had  exceeded  the  authority  conferred  upon  it  was 
to  say  also  that  its  act  was  void  and  ineffectual,  and  that  in 
deciding  a  case  in  which  the  validity  or  interpretation  of 
such  statute  was  involved  a  court  must  take  notice  of  the 
fact.  But  the  important  point  is  that  this  result  was  prob- 
ably not  consciously  sought,  and  that  written  constitutions 
were  not  formulated  with  the  purpose  that  the  declarations 
of  rights  embodied  in  them  should  have  any  such  effect. 

The  courts  have,  it  is  true,  fully  recognized  in  theory 
and  generally  exercised  in  practice  the  presumption  that 
an  act  of  the  legislature,  being  the  formal  declaration  of  the 
will  of  a  co-ordinate  branch  of  the  government,  should  not 
be  set  aside  on  the  ground  that  some  restriction  or  limita- 
tion of  the  constitution  has  been  ignored,  unless  the  uncon- 
stitutionality of  the  statute  is  clear  and  plain.  But  not- 
withstanding this  presumption,  a  statute  which  is  in  any 
way  detrimental  to  the  personal  or  property  interests  of 
individuals  or  corporations  is  open  to  a  variety  of  grounds 
of  attack  as  to  its  validity  under  the  State  or  the  federal 
constitution.  The  legislative  body  may  have  failed  in  some 
respect  to  comply  with  the  specific  directions  of  the  State 
constitutions  as  to  the  method  of  enacting  statutes.  Then 
the  statute  is  to  be  tested  as  to  a  variety  of  independent 
and  disconnected  prohibitions  in  the  State  constitution.  It 
must  not  be  open  to  the  objection  that  it  is  special  or  class 
legislation,  unless  it  pertains  to  some  of  the  groups  of  sub- 
jects as  to  which  special  legislation  is  permissible  on  the 
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ground  that  no  general  provisions  can  be  made  applicable. 
It  must  not  embrace  more  than  one  subject  which  shall  be 
expressed  in  the  title.  It  must  not  provide  for  or  result  in 
the  taking  of  private  property  for  public  use  without  com- 
pensation, and  in  some  States  it  must  not  even  authorize  the 
damaging  of  private  property  for  public  use  until  compen- 
sation for  such  damage  has  been  provided  for.  And  as  it 
is  often  a  difficult  question  to  determine  what  is  the  taking 
or  damaging  of  private  property  for  a  public  purpose,  this 
ground  of  unconstitutionality  may  sometimes  be  seriously 
or  even  successfully  urged  although  there  was  no  general 
purpose  on  the  part  of  the  legislature  to  confiscate  prop- 
erty. The  statute  must  not  expressly  or  in  effect  delegate 
legislative  authority,  save  in  so  far  as  the  exercise  of  legis- 
lative functions  may  be  conferred  on  a  subordinate  muni- 
cipal body.  It  must  not  constitute  an  interference  with 
the  legitimate  exercise  of  constitutional  power  by  co- 
ordinate branches  of  government,  especially  by  the  judicial 
branch,  although  it  remains  still  to  a  great  measure  uncer- 
tain how  far  the  legislature  may  control  the  courts  in  the 
exercise  of  their  inherent  judicial  functions.  If  the  statute 
provides  for  the  imposition  of  punishment  for  a  prohibited 
act  as  a  crime,  all  the  guarantees  in  the  constitution 
as  to  criminal  procedure  must  have  been  carefully  respected, 
and  the  statute  must  not  cast  any  additional  burden  either 
as  to  procedure  or  punishment  on  one  who  has  already 
done  the  act  which  the  statute  prohibits.  And  finally  the 
statute  must  not  have  the  effect  of  depriving  any  person  of 
life,  liberty  or  property  without  due  process  of  law, 
although  the  courts  themselves  have  had  much  trouble 
in  clearly  formulating  any  set  rules  as  to  what  are  the  per- 
sonal and  property  rights  which  the  legislature  in  the  in- 
terest of  the  public  may  not  impair  or  take  away.  If  the 
legislature  has  to  the  satisfaction  of  the  court  successfully 
run  this  gauntlet  of  prohibitions,  it  is  still  open  to  inquiry 
in  the  State  court  whether  it  has  not  over-stepped  some  of 
the  restraints  imposed  on  State  legislation  by  the  federal 
constitution,  such  as  that  no  State  can  impair  the  obliga- 
tion of  contracts  or  deprive  any  person  of  his  life,  liberty 
or  property  without  due  process  of  law  or  deny  to  him  the 
equal  protection  of  the  laws,  and  that  no  State  shall  deny 
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full  faith  and  credit  to  the  judicial  proceedings  of  another 
State  or  deny  to  the  citizens  of  another  State  all  the  priv- 
ileges and  immunities  of  citizens  of  the  State  in  which  the 
law  is  enacted.  And  when  the  State  court  has  found  that 
the  statute  is  not  in  contravention  of  any  limitation  im- 
posed or  privilege  guaranteed  by  the  State  constitution  or 
the  constitution  of  the  United  States,  and  is  not  in  conflict 
with  any  exercise  of  lawful  authority  on  the  part  of  the 
federal  government,  it  is  still  open  to  one  questioning  the 
validity  of  the  statute  to  have  its  conformity  with  the  pro- 
visions of  the  federal  constitution  tested  in  the  Supreme 
Court  of  the  United  States. 

It  is  not  to  be  denied  that  in  the  application  of  the  par- 
ticular guarantees  as  to  procedure  in  criminal  cases  men 
who  ought  to  be  punished  have  often  escaped  their  just 
deserts.  The  zeal  with  which  the  constitution  makers  have 
guarded  the  rights  of  individuals  against  the  exercise  of 
any  kind  of  inquisitorial  power  on  the  part  of  the  govern- 
ment save  in  accordance  with  a  procedure  that  seems  to  be 
framed  much  more  zealously  for  the  protection  of  the  in- 
nocent than  for  the  punishment  of  the  guilty,  has  its  his- 
torical reason  in  the  fact  that  the  Colonists  were  rebelling 
against  a  government  which  they  believed  was  attempting 
to  exercise  arbitrary  and  unwarranted  powers;  and  in  their 
natural  distrust,  resulting  from  that  situation,  of  all  exer- 
cise of  power  on  the  part  of  government  they  did  not, 
perhaps,  sufficiently  realize  that  a  government  founded  on 
the  consent  of  the  people  and  controlled  largely  in  its  op- 
eration by  the  will  of  the  people  and  through  officers  se- 
lected by  the  people  might  be  reasonably  expected  to 
refrain  from  such  legislation  as  they  found  objectionable  on 
the  part  of  the  British  parliament.  They  thought  it  neces- 
sary to  make  assurance  doubly  sure  by  imposing  on  their 
own  government  those  limitations  they  should  like  to  have 
had  imposed  on  the  government  of  Great  Britain  in  which 
they  had  no  representation,  and  which  recognized  no  re- 
sponsibility to  them. 

The  courts  have,  however,  confined  themselves  in  the 
exercise  of  the  power  to  declare  acts  of  other  departments 
of  the  government  to  be  unconstitutional  and  therefore 
void,    to    the   interpretation    of  the    written   constitutions, 
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which  they  have  treated  as  specific  instruments  containing 
general  or  express  grants  and  limitations  of  power.  They 
have,  it  is  true,  been  liberal  in  their  interpretation  and 
have  by  means  of  the  exercise  of  a  considerable  latitude  in 
construction  extended  the  constitutions  to  cover  cases 
which  could  not  be  presumed  to  have  been  in  the  minds  of 
their  framers  or  the  people  who  adopted  them.  They  have 
been  praised  indeed  for  accepting  the  theory  of  liberal  in- 
terpretation, but  it  may  well  be  said  that  any  other  theory 
would  have  been  absurd.  Not  only  are  written  constitu- 
tions like  other  instruments  intended  to  cover  cases  which 
may  arise,  but  which  cannot  be  anticipated,  and  which  must 
therefore  be  decided  in  accordance  with  the  general  intent 
exemplified  by  the  instruments  themselves  ;  but  they  are 
charts  for  governments  intended  to  be  perpetual  and 
which  must  necessarily  deal  with  new  conditions  though 
wholly  outside  of  the  anticipation  or  experience  of  the  men 
who  framed  the  instruments.  The  courts  have,  however, 
frequently  been  asked  and  sometimes  evidently  have  been 
tempted  to  go  beyond  the  construction  of  the  written  in- 
struments and  to  declare  the  general  purpose  for  which 
constitutional  governments  in  the  American  sense  are  cre- 
ated, and  to  impose  restrictions  on  executive  and  legislative 
power  not  warranted  by  any  interpretation,  even  the  most 
liberal,  of  the  language  found  in  the  written  documents. 
But,  with  a  self-restraint  for  which  they  are  not  usually  given 
credit,  they  have  entirely  and  emphatically  declined  to  be- 
come the  constitution-making  power  in  our  governmental 
system.  They  have  refused  to  exercise  supervision  over 
the  other  departments  of  government  save  as  those  depart- 
ments are  in  the  exercise  of  their  powers  limited  by  the 
written  constitutions.  They  have  refused  to  be  appealed 
to  for  relief  against  legislative  or  executive  action  on  the 
ground  that  it  was  unwise,  unjust  or  oppressive  save  so  far 
as  protection  could  be  found  in  the  instruments  on  which 
the  legislative  or  executive  action  was  predicated. 

The  result  of  the  exercise  by  the  courts  of  the  power 
to  declare  statutes  unconstitutional  because  of  some  express 
or  implied  restrictions  or  limitations  found  in  the  State  or 
federal  constitution,  has  been  to  give  to  constitutional 
law  a  broader  meaning  and  scope  than  it  was  conceived  of 
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as  having  when  the  colonists  discussed  the  constitutionality 
of  the  acts  of  the  British  King  or  parliament.  When  we 
now  speak  in  the  United  States  with  reference  to  an  act 
of  congress  or  of  a  State  legislature  as  being  unconstitu- 
tional, we  mean  that  it  is  invalid,  and  not  recognized  by  the 
courts  as  entitled  to  any  effect.  It  is  true  that  the  courts 
only  decide  the  cases  before  them  ;  but  when  in  deciding 
a  particular  case  they  have  held  a  statute  to  be  in  excess  of 
the  power  granted  to  the  legislature  enacting  it,  or  in  vio- 
lation of  some  limitation  or  prohibition  in  the  constitu- 
tion which  is  binding  upon  that  legislature,  then  we  say 
with  propriety  that  the  statute  is  unconstitutional  and  in- 
valid, meaning  thereby  that  whenever  that  statute  is  called 
in  question  any  court  recognizing  the  authority  of  the 
court  which  has  first  passed  upon  the  question  will  un- 
doubtedly follow  its  decision,  and  the  statute  will  thus  be 
in  effect  inoperative  because  judicially  unrecognized.  The 
statute  is  not  expunged  from  the  statute  books,  nor  is  it 
impossible  that  it  may  be  given  some  force  and  effect  by 
officers  whose  action  may  not  be  subject  to  review  in  the 
courts,  but  so  far.  as  the  courts  are  concerned  we  treat  it 
as  not  existing.  Likewise  we  speak  of  a  constitution  as  a 
written  instrument  having  binding  effect  on  all  the  depart- 
ments of  government  and  recognized  by  the  courts  as 
prescribing  and  circumscribing  either  expressly  or  by  im- 
plication, by  specific  provisions  or  in  general  terms,  the 
powers  and  functions  of  the  departments  of  government 
for  which  it  provides.  We  do  not  regard  it  as  the  source 
of  sovereign  power  but  as  the  written  voice  of  the  body 
of  the  people  in  which  sovereign  power  exists,  and  as  the 
only  expression  of  their  will  in  conferring  upon  organized 
government  the  powers  which  it  shall  exercise.  It  is  evi- 
dent, therefore,  that  a  statute  which  might  in  a  proper 
sense  have  been  spoken  of  as  unconstitutional  before  writ- 
ten constitutions  came  into  use  might  not  be  unconstitu- 
tional under  the  constitutions  as  written ;  and  on  the  other 
hand  that  many  statutes  which  would  have  been  recog- 
nized as  perfectly  legitimate  under  the  unwritten  constitu- 
tion of  Great  Britain  would  be  unconstitutional  and  there- 
fore invalid  under  the  provisions  of  our  written  constitu- 
tions.    It  would  no  doubt  be  perfectly  proper  to  speak  of 
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an  unwritten  constitution  of  a  State  or  of  the  United 
States  if  it  were  understood  that  the  speaker  was  referring 
to  some  general  principle  of  constitutional  government 
recognized  in  Great  Britain,  but  not  embodied  in  specific 
form  in  our  written  constitutions,  but  as  this  language 
would  now  be  misunderstood  without  a  specific  explana- 
tion of  its  meaning,  we  might  with  propriety  confine  the 
use  of  the  terms  "  constitutional ''  and  "  unconstitutional  " 
to  acts  which  the  courts  in  the  interpretation  of  the  con- 
stitutions will  declare  valid  or  invalid.  It  may  be  that  in 
a  general  discussion  of  constitutional  law  in  the  broadest 
sense  of  that  term  we  can  still  properly  include  the  dis- 
cussion of  the  principles  of  our  government,  without  par- 
ticularly limiting  ourselves  to  those  principles  which  are 
expressly  recognized  in  our  written  instruments  of  govern- 
ment ;  but  the  general  effect  of  the  introduction  of  written 
constitutions  and  of  the  exercise  by  the  courts  of  the 
power  to  interpret  and  apply  them  as  restraints  on  the 
power  of  other  departments  of  government  has  been  to 
give  a  different  meaning  to  constitutional  law  from  that 
which  was  recognized  by  the  American  people  before  the 
States  had  adopted  written  constitutions. 

That  this  has  been  the  general  understanding  as  to  the 
meaning  of  these  terms  as  applied  in  the  States  of  the 
Union  seems  to  be  unquestionable,  but  we  have  now  been 
brought  to  confront  a  situation  which  may  require  a  con- 
siderable revision  of  our  conceptions  as  to  the  meaning  of 
these  terms  and  a  return  to  the  recognition  of  the  broader 
meaning  necessitated  by  the  conception  of  an  existing  un- 
written constitution.  It  is  hardly  necessary  to  suggest  that 
this  new  situation  has  arisen  out  of  recent  decisions  of  the 
Supreme  Court  of  the  United  States  to  the  effect  that  in 
legislating  for  our  newly  acquired  insular  possessions 
congress  is  not  limited  by  the  restrictions  found  in  the 
federal  constitution  as  originally  adopted  and  the  amend- 
ments subsequently  added  to  it.  The  anomaly  of  the  situ- 
ation is  not,  however,  merely  the  result  of  a  decision  of  the 
Supreme  Court,  but  has  arisen  from  the  different  relations 
to  the  federal  government  existing  on  the  part  of  those  peo- 
ple who  live  in  territories  or  territorial  possessions  of  the 
United  States,  as  distinct  from  those  who  live  in  the  States 
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of  the  Union.  The  relations  of  the  people  within  State 
limits  to  the  federal  government,  irrespective  of  whether 
they  are  citizens  or  aliens,  are  not  in  any  way  affected  by 
these  decisions  and  the  powers  of  the  federal  govern- 
ment as  to  the  people  of  the  States  and  the  property 
within  their  limits  are  determined  by  the  rules  of  inter- 
pretation of  the  federal  constitution  which  have  been 
evolved  through  the  judicial  development  of  our  theory  of 
government.  But  not  until  recently  have  the  relations  of 
the  people  in  the  territories  and  territorial  possessions  and 
the  powers  of  the  federal  government  with  reference  to 
them  and  their  property  been  fully  discussed.  At  last, 
however,  the  fundamental  basis  on  which  rests  the  power 
of  the  federal  government  with  reference  to  people  and 
property  in  the  territories  has  been  settled  (unfortunately 
by  a  divided  court),  and  while  the  results  of  the  application 
of  these  fundamental  principles  to  particular  cases  may  still 
remain  subjects  for  discussion,  it  seems  useless  to  assume 
that  there  is  any  uncertainty  as  to  the  proposition  that 
congress  legislates  for  these  people  in  pursuance  of  the 
power  given  it  in  brief  terms  in  Section  3  of  Article  IV  of 
the  federal  constitution  "  to  dispose  of  and  make  all  needful 
rules  and  regulations  respecting  the  territory  or  other  prop- 
erty belonging  to  the  United  States,''  and  that  in  thus  legis- 
lating it  is  not  bound  by  the  general  provisions  of  the  first 
eight  articles  of  amendment  to  the  constitution  which  have 
been  found  to  be  applicable  only  with  reference  to  legis- 
lation for  the  people  of  the  States. 

And  here  it  seems  proper  to  remove  all  ambiguity  of 
language  for  further  consideration  of  the  question  by  say- 
ing that  there  cannot  be  any  fundamental  difference  as  to 
the  powers  of  congress  between  the  organized  territories 
on  the  continent  and  the  unorganized  territories  recently 
acquired  from  Spain  ;  for  while  the  federal  constitution  in 
all  its  provisions  is  no  doubt  in  fact  applicable  to  the  people 
in  all  the  territories  which  had  been  organized  with  terri- 
torial governments  prior  to  the  acquisition  of  our  insular 
possessions,  they  are  in  force  in  such  territories  by  virtue 
of  action  of  congress  or  treaty  and  not  by  their  inherent 
force,  and  it  is  possible,  in  discussing  the  question  as  to  the 
powers  of    congress,  to  draw  a  distinct  line  between   the 
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people  in  the  States  and  the  people  in  the  territories  and 
territorial  possessions,  whatever  may  be  the  form  of  gov- 
ernment created  for  them  by  congress. 

In  the  case  of  Dorr  v.  United  States,1  the  court  dis- 
tinctly reaffirms  and  applies  to  the  solution  of  the  questions 
involved  in  it  the  conclusions  announced  in  some  of  the 
opinions  rendered  in  the  previous  so-called  Insular  Cases, 
to  the  effect  that  the  fifth  and  sixth  amendments  to  the 
federal  constitution  guaranteeing  in  general  terms  common 
law  procedure,  including  indictment  and  jury  trial  in 
criminal  cases,  are  not  binding  upon  congress  in  providing 
for  such  procedure  in  the  insular  possessions.  It  is  not 
necessary  now  to  review  in  detail  the  controversy  on  this 
question  between  the  judges  of  the  Supreme  Court  as 
shown  in  their  various  opinions.  It  is  enough  to  say  that  a 
conclusion  has  been  definitely  reached,  and  that  it  is  now 
acquiesced  in  by  all  the  judges  but  one  ;  and  the  only  legiti- 
mate question  open  for  discussion  is  as  to  the  extent  to 
which  the  principles  announced  shall  be  carried  and  their 
bearing  on  the  constitutional  rights  of  the  inhabitants  of 
our  insular  possessions. 

The  final  conclusions  of  the  Supreme  Court  in  the  Dorr 
case  with  reference  to  the  fifth  and  sixth  amendments  are 
plainly  applicable  also  to  the  other  amendments  to  the  fed- 
eral constitution  composing  what  is  generally  denominated 
the  bill  of  rights  of  that  instrument.  It  is  true  that  the 
court  quotes  with  approval  language  used  in  Hawaii  v. 
Mankichi,2  in  which  it  is  said  that  trial  by  jury  and  indict- 
ment by  grand  jury  are  not  fundamental  in  their  nature, 
but  concern  merely  a  method  of  procedure.  But  if  the 
court  may  at  its  discretion  determine  which  of  the  guar- 
anties contained  in  the  first  eight  amendments  are  funda- 
mental and  which  are  only  incidents  of  a  method  of  proce- 
dure, they  may  determine  what  are  and  what  are  not  con- 
stitutional provisions  applicable  in  the  insular  possessions, 
not  in  an  interpretation  of  the  language  of  the  amendments, 
which  makes  no  distinction  between  fundamental  rights 
and  methods  of  procedure,  but  in  accordance  with  some 
general  principles  of  constitutional  law  not  found  in  the 
written  instrument,  and  which  therefore  must  be  in  nature 

1  (1904)  195  U.  S.  138.        2  (1903)  190  U.  S.  197. 
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unwritten,  and  a  part  of  a  cumulative  or  evolved  consti- 
tution resting  on  general  consent  and  not  a  part  of  a  con- 
ventional or  enacted  constitution.  We  have  here  then  for 
the  first  time  the  suggestion  that  there  is  an  unwritten  con- 
stitution regulating  the  exercise  of  power  by  congress  in 
respect  of  matters  not  controlled  by  provisions  of  the  writ- 
ten constitution.  It  seems  that  it  is  not  to  be  understood 
from  what  is  said  by  the  court  that  the  rights  of  people  in 
the  States  in  their  relations  to  the  federal  government  are 
to  be  determined  by  any  provision  of  an  unwritten  consti- 
tution, but  as  the  first  eight  amendments  are  applicable 
only  to  the  people  in  the  States  and  not  to  the  people  of 
the  territories,  therefore  with  reference  to  legislation  for 
the  territories  the  limitations  on  the  power  of  congress  are 
unwritten  and  are  to  be  deduced  by  analogy  from  the  pro- 
visions of  the  written  constitut'ion  so  far  as  they  are  appli- 
cable to  the  condition  of  those  people  and,  no  doubt,  also 
from  the  general  principles  of  the  unwritten  constitution  of 
Great  Britain  as  it  was  recognized  by  the  people  of  the 
Colonies  and  from  the  generally  accepted  theory  of  our 
system  of  government. 

The  court  does,  however,  quote  with  approval  language 
of  Mr.  Justice  Curtis  in  the  Dred  Scott  Case1  to  the  effect 
that  congress  is  restrained  by  express  limitations  in  the 
federal  constitution  as  originally  adopted,  such  as  that  it 
shall  not  pass  ex  post  facto  laws  or  bills  of  attainder ;  but, 
turning  to  the  instrument,  it  appears  that  these  express 
limitations  in  the  article  relating  to  the  power  of  congress 
include  no  subjects  aside  from  those  just  mentioned  except 
the  suspension  of  the  writ  of  habeas  corpus  and  the  power 
with  reference  to  taxation  and  the  regulation  of  commerce. 
As  to  commerce  it  has  already  been  decided  in  the  Insular 
Cases  that  congress  in  the  exercise  of  its  power  to  legislate 
for  territorial  possessions  outside  of  the  States  may  impose 
tariffs  which  are  not  uniform  with  those  applicable  to  the 
ports  of  the  States,  and  therefore  it  is  evident  that  the  ex- 
press limitations  which  the  court  can  hereafter  recognize 
as  controlling  congress  in  its  legislation  for  the  insular  pos- 
sessions are  of  very  narrow  scope. 

1  (1856)  19  How.  393,604. 
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We  come,  then,  to  the  question,  what,  if  any,  limitations 
exist  on  the  powers  of  the  federal  government  in  legislating 
for  the  people  of  the  insular  possessions,  and  where  are 
these  limitations  to  be  found? 

To  say  that  the  federal  government  is  as  to  these  people 
an  arbitrary  and  unlimited  sovereign  power  would  be  to 
declare  the  federal  government  as  to  them  to  be  a  govern- 
ment without  a  constitution,  a  government  as  arbitrary  and 
despotic  and  as  unlimited  in  the  exercise  of  its  power  as 
that  of  the  Czar  of  Russia  or  the  Sultan  of  Turkey,  more 
arbitrary  and  unlimited  than  that  of  King  George  III  in 
its  rule  over  the  people  of  the  English  Colonies  in  America. 
That  no  civilized  nation,  and  especially  no  nation  whose 
system  of  government  has  been  developed  in  accordance 
with  the  principles  of  constitutional  government  as  it  has 
existed  in  England  and  America  for  many  centuries,  will 
assert  the  right  to  govern  any  portion  of  its  subjects  with- 
out any  constitutional  limitations  or  restrictions,  is  too  self- 
evident  to  justify  argument.  All  will  concede  that  even 
though  the  general  constitutional  guaranties  for  the  pro- 
tection of  life,  liberty  and  property  found  in  the  federal 
constitution  are  not  applicable  in  terms,  many  of  them  are 
applicable  in  principle  to  the  federal  government  in  legis- 
lating for  the  subjects  of  the  United  States  wherever  they 
may  be  and  whatever  may  be  their  condition. 

But  the  constitutional  restrictions  thus  resting  on  the 
exercise  of  federal  power  with  reference  to  the  territories 
will  be  the  restrictions  of  an  unwritten,  not  those  of  a 
written,  constitution,  and  if  we  are  not  mistaken  as  to  the 
foundation  on  which  rests  the  power  of  the  courts  to 
declare  acts  of  co-ordinate  branches  of  the  government  to 
be  invalid  because  in  violation  of  constitutional  restrictions, 
it  will  necessarily  follow  that  the  limitations  of  this  un- 
written constitution  cannot  be  enforced  by  judicial  action, 
but  must  depend  for  their  enforcement  upon  the  same 
influences  which  have  enforced  the  rules  of  the  unwritten 
constitution  of  Great  Britain.  It  will  not  be  safe  nor  expe- 
dient to  recognize  the  power  of  a  court  to  determine  what 
acts  of  the  executive  or  legislative  department  are  in  con- 
travention of  these  unwritten  and  necessarily  somewhat 
indefinite  restrictions. 
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But  why  should  courts  have  such  authority?  The 
judicial  power  is  co-ordinate,  only,  with  the  power  of  the 
executive  and  legislative  departments.  Those  departments 
are  bound  and  may  reasonably  be  expected  to  conform  to 
constitutional  restrictions  on  their  own  responsibility,  and 
not  merely  because  in  the  event  of  over-stepping  proper 
bounds  their  action  may  be  held  to  be  invalid.  The  appli- 
cation of  these  broad  constitutional  principles  will  involve 
great  questions  of  public  policy  and  public  welfare  ;  they 
will  be  questions  largely  of  a  political  nature,  political  in 
the  broad  and  proper  sense  of  the  term ;  and  it  is  yet  to  be 
proven  that  in  the  solution  of  such  questions  the  judiciary 
is  any  better  qualified  than  the  executive  or  the  legislative 
branch  of  government,  to  reach  wise  and  sound  conclu- 
sions. But,  whatever  may  be  our  individual  opinions  as  to 
the  responsibility  of  the  executive  and  legislative  depart- 
ments to  the  controlling  mandates  of  an  unwritten  consti- 
tution, I  think  we  must  agree  that  it  is  unwise  and  imprac- 
ticable to  recognize  the  paramount  supremacy  of  the 
courts  in  the  application  of  such  a  constitution.  They 
may  properly  be  relied  upon  to  construe  and  apply  the 
provisions  of  a  definite  written  instrument,  but  they  are  not 
well  fitted  for  the  determination  of  political  questions. 

If  we  may  be  somewhat  concerned  as  to  the  conse- 
quences which  are  to  follow  the  recognition  of  the  prin- 
ciple that  federal  power  in  the  territories  is  subject  only  to 
the  limitations  of  an  unwritten  constitution,  we  may  on  the 
other  hand  be  relieved  by  the  thought  that  greater  elasticity 
will  be  given  to  the  institutions  established  in  our  territorial 
possessions,  and  greater  adaptability  to  conditions  there 
existing  will  be  made  possible,  conditions  for  which  the 
provisions  of  the  federal  constitution  were  never  intended 
and  which  they  could  not  without  great  strain  be  made  to 
meet ;  and  we  shall  avoid  the  danger  that,  in  the  effort  by 
liberal  interpretation  to  make  the  provisions  of  the  written 
constitution  fit  these  new  conditions,  violence  shall  be  done 
to  the  spirit  of  the  instrument  itself,  and  the  legitimate  pro- 
tection which  it  should  afford  within  the  limits  of  its  proper 
application  shall  be  lost.  We  have  every  reason  to  hope 
and  expect  that  out  of  the  strain  and  stress  incident  to  the 
adaptation  of  our  institutions  to  new  conditions,  there  shall 


WRITTEN  AND  UNWRITTEN  CONSTITUTIONS.     81 

be  a  new  development  of  principles  of  constitutional  law, 
consistent  with  national  integrity,  promotive  of  the  welfare 
of  the  people  to  be  governed,  and  in  harmony  with  the 
principles  of  free  government  as  it  has  been  developed 
among  the  Anglo-Saxons. 

Emlin  McClain. 
Iowa  City. 
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A  court  of  equity  in  exercising  its  jurisdiction  over 
contracts  does  so  because  a  court  of  law  can  give  only 
money  damages  for  a  breach,  which  in  many  instances 
would  be  inadequate.  In  such  cases,  the  promisee  desires 
the  specific  thing  which  is  promised  to  him,  and  unless  he 
receives  that,  he  does  not  derive  the  benefit  he  was  entitled 
to  expect.  When  money  damages  will  not  be  adequate, 
equity  ought  to  grant  its  relief  if  the  circumstances  are 
such  that  it  can  effectively  act.  Equity  gives  its  relief 
then,  when  justice  requires  that  the  promisee  should  receive 
performance,  and  the  contract  is  of  such  a  character  that 
this  can  be  reasonably  brought  about  by  the  court.  If, 
however,  equity  cannot  bring  about  a  full  performance  of 
the  contract,  it  cannot  satisfactorily  or  justly  intervene  by 
compelling  a  part  performance  only.  Unless  the  inter- 
vention brings  about  directly  a  complete  performance,  great 
injustice  is  likely  to  result.  Equity  should  not  interfere  at 
all,  unless  it  can  by  a  proper  method  bring  about  the  per- 
formance that  is  sought.  If  it  cannot  do  that,  it  should 
refrain  from  intervening  and  leave  the  parties  to  the  com- 
mon law. 

These  questions  have  frequently  arisen  in  the  cases  of 
so  called  negative  contracts,  and  as  their  discussion  has 
given  rise  to  some  confusion,  it  is  proposed  in  this  paper  to 
consider  some  of  these  well-known  cases.  In  1812,  Lord 
Eldon  decided  the  case  of  Morris  v.  Colman,1  and  affirmed 
a  decree  granting  an  injunction.  In  that  case,  Colman  had 
entered  into  an  agreement  whereby  he  bound  himself  not  to 
write  plays  for  any  other  theatre  than  the  Haymarket,  and 
Lord  Eldon  says  in  Clarke  v.  Price2  that  there  was  no  affirm- 
ative agreement  to  write  for  the  Haymarket.  In  Morris 
v.  Colman  therefore,  an  injunction  restraining  Colman 
from  writing  for  any  other  theatre  would  result  in  an  actual 
performance  of  the  entire  contract,  because  there  was  no 
agreement  to  write,  and  hence  no  breach  of  any  affirmative 
contract.     Upon  Colman's  complying  with  the  injunction 

1 18  Ves.  437.         a  (1819)  2  Wils.  Ch.  157. 
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and  refraining  from  writing   for  other   theatres,  nothing 
would  be  left  undone. 

In  1 8 19,  Lord  Eldon  dissolved  an  injunction  which  had 
been  granted  in  Clarke  v.  Price.  In  that  case  the  defend- 
ant Price  had  agreed  for  a  certain  period  to  compose  and 
write  the  cases  in  the  Court  of  Exchequer  and  supply  them 
to  the  plaintiff  who  was  to  publish  them,  and  the  profits  were 
to  be  divided.  There  was  no  express  agreement  not  to 
furnish  these  cases  to  other  publishers,  although  by  so  doing 
the  affirmative  contract  would  not  be  carried  out.  Price 
ceased  to  furnish  the  cases  to  Clarke,  and  was  about  to  sup- 
ply them  to  others.  The  plaintiff,  Clarke,  then  filed  his  bill 
praying  for  specific  performance  and  for  an  injunction 
restraining  the  defendant  from  furnishing  the  cases  to 
others.  It  is  apparent  that  a  court  of  equity  would  not 
undertake  to  compel  a  man  to  write  and  furnish  cases,  and 
hence  a  specific  performance  could  not  be  decreed.  An 
injunction  restraining  Price  from  furnishing  cases  to  others 
would  not  affect  the  affirmative  breach  and  hence  would 
not  bring  about  a  complete  performance  of  the  contract. 
Lord  Eldon  says :  "  But  the  terms  of  the  prayer  of  this  bill 
do  not  solve  the  difficulty  ;  for  if  this  contract  is  one  which 
the  court  will  not  carry  into  execution,  the  court  cannot 
indirectly  enforce  it,  by  restraining  Mr.  Price  from  doing 
some  other  act." 

The  court  will  not  use  coercion  by  indirection  in  cases 
where  it  cannot  act  directly,  and  as  an  injunction  would  not 
directly  cause  the  complete  performance  of  the  contract, 
there  was  no  reason  why  it  should  be  granted. 

It  would  not  have  altered  the  situation  if  there  had  been 
an  express  negative  promise,  as  the  same  reason  would 
have  existed  for  refusing  an  injunction. 

The  result  of  these  two  well  known  cases  is  that  in 
Morris  v.  Colman,  as  there  was  no  agreement  to  write,  the 
injunction  which  Lord  Eldon  granted  actually  brought 
about  a  full  performance,  while  in  Clarke  v.  Price  the 
affirmative  promise  was  broken,  and  the  injunction  dis- 
solved by  Lord  Eldon  did  not,  and  could  not,  bring  about 
a  complete  performance.  In  Kemble  v.  Kean1  the  bill 
prayed  for  specific  performance  and  an   injunction.  Vice- 

1  (1829)  6  Sim.  333. 
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Chancellor  Shadwell  stated  the  case  as  follows:  "but 
the  contract  is  nothing  more  than  this,  that  Mr.  Kean  shall, 
for  a  given  remuneration,  act  a  certain  number  of  nights  at 
Covent  Garden  Theatre,  with  a  proviso  that  in  the  mean 
time  he  shall  not  act  at  any  other  theatre ;  and  it  is  quite 
clear  that  this  bill  is  filed  for  the  purpose  of  having  the 
performance  of  an  agreement  with  regard  to  his  contract 
to  act.  It  appears  to  me,  that  it  is  utterly  impossible  that 
this  court  can  execute  such  an  agreement."  And  he  adds 
further  on  :  "  There  is  no  method  of  arriving  at  that  which 
is  the  substance  of  the  contract  between  the  parties  by 
means  of  any  process  which  this  court  is  enabled  to  issue ; 
and  therefore  (unless  there  is  some  positive  authority  to 
the  contrary)  my  opinion  is  that  where  the  agreement  is 
mainly  and  substantially  of  qn  active  nature,  and  is  so  un- 
determined that  it  is  impossible  to  have  performance  of  it 
in  this  court,  and  it  is  only  guarded  by  a  negative  provi- 
sion, this  court  will  leave  the  parties  altogether  to  a  court 
of  law,  and  will  not  give  partial  relief  by  enforcing  only 
a  negative  stipulation.  I  think  for  the  reasons  which  I  have 
stated,  that  what  Lord  Eldon  has  said  in  the  case  of  Morris 
v.  Colman  bears  upon  this  case." 

In  this  case  Shadwell  clearly  lays  down  the  doctrine 
that  where  there  is  an  affirmative  promise  which  is  broken 
and  such  promise  is  guarded  by  a  negative  provision,  the 
court  will  not  grant  "  partial  relief  by  enforcing  only  a 
negative  provision." 

There  is  nothing  in  this  case  which  gives  the  slightest 
reason  for  saying  that  Shadwell  believed  that  a  negative 
promise  should  never  be  enforced  by  injunction.  It  is  only 
when  "  partial  relief "  only  can  be  obtained,  that  he  objects 
to  granting  this  relief. 

In  1852  the  case  of  Lumley  v.  Wagner1  came  before 
Lord  St.  Leonards  as  Chancellor.  The  question  in  that  case 
arose,  as  stated  by  the  Lord  Chancellor,  "out  of  a  very 
simple  contract,  the  effect  of  which  is  that  the  defendant 
Johanna  Wagner  should  sing  at  her  Majesty's  Theatre  for 
a  certain  number  of  nights,  and  that  she  should  not  sing 
elsewhere  during  that  period." 

Wagner  broke  her  agreement  to  sing  for  the  plaintiff 

1  1  Dc  G.  M.  &  G.  604. 
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Lumley  and  was  about  to  sing  elsewhere.  Lord  St. 
Leonards  granted  an  injunction  restraining  her  from  sing- 
ing elsewhere  on  the  ground  that  although  he  could  not 
compel  her  to  sing,  he  might  "thus  possibly  compel  her  to 
fulfill  her  engagement,"  although  he  said  immediately  in 
that  connection,  in  continuing  the  injunction,  "  I  disclaim 
doing  indirectly  what  I  cannot  do  directly." 

In  the  course  of  his  opinion,  Lord  St.  Leonards  proceeds 
to  examine  a  number  of  cases  with  a  view  to  showing  that 
his  own  conclusion  is  not  opposed  to  the  previous  authori- 
ties. The  first  case  is  Martin  v.  Nutkin,1  the  agreement 
there  being  on  the  one  side  to  erect  a  cupola  and  clock,  and 
on  the  other  to  relinquish  bell  ringing  at  stated  periods. 
The  cupola  and  clock  were  erected,  but  the  bell  ringing  did 
not  cease,  and  an  injunction  was  granted.  In  that  case,  the 
affirmative  promise  was  already  performed,  and  hence  an 
injunction  restraining  a  breach  of  the  negative  promise 
could  bring  about  a  complete  performance  of  the  contract. 

The  next  case  was  Barret  v.  Blagrave.8  There  a  lien 
was  granted  under  an  express  covenant  that  the  lessee 
would  not  carry  on  trade  as  a  victualler,  etc.  Under- 
lessees  were  proceeding  to  carry  on  the  business  contrary 
to  the  restrictive  covenant  and  Lord  Lonborough  granted 
an  injunction.  This  was  dissolved  by  Lord  Eldon  upon 
another  ground.  This  instance  is  also  one  where  the  injunc- 
tion would  bring  about  a  total  performance.  The  lease  had 
been  given,  and  the  negative  covenant  was  all  that  re- 
mained. 

After  some  general  argument,  Lord  St.  Leonards  re- 
turned to  a  review  of  the  authorities  and  after  stating  the 
cases  of  Morris  v.  Colman  and  Clarke  v.  Price,  referred  to 
Shadwell's  discussion  of  Lord  Eldon's  views  in  Kemble  v. 
Kean  and  Kimberly  v.  Jennings,3  and  dissented  entirely 
from  Shadwell's  interpretation.  In  this  connection,  it  must 
be  remembered  that  Shadwell  was  not  only  engaged  as 
counsel  in  both  of  these  cases,  but  was  peculiarly  well 
acquainted  with  Lord  Eldon's  views.  As  Lord  St. 
Leonards  so  utterly  failed  to  understand  Shadwell,  it  weak- 
ens still  further  the  argument  in  Lumley  v.  Wagner  and  the 
interpretation  placed  upon  Lord  Eldon's  statements. 

1  (1724)  2  P.  Wms.  266.       ■  (1800)  5  Ves.  555.         3  (1836)  6  Sim.  340- 
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The  opinion  then  takes  up  Kemble  v.  Kean  and  disagrees 
with  its  conclusion.  That  case,  as  has  already  been  shown, 
does  not  proceed  upon  the  theory  that  the  breach  of  a  nega- 
tive covenant  should  never  be  restrained  by  injunction,  but 
that  the  relief  should  be  refused  when  as  there,  the  injunc- 
tion can  only  cause  partial  performance,  that  is  to  say,  will 
not  bring  about  a  performance  of  the  entire  contract.  Lord 
St.  Leonards  comments  thus:  "Shadwell  was  of  opinion 
that  he  could  not  grant  an  injunction  to  restrain  Mr.  Kean 
from  performing  elsewhere,  which  he  was  either  about  to 
do  or  actually  doing,  because  the  court  could  not  enforce 
the  performance  of  the  affirmative  covenant  that  he  would 
perform  at  Drury  Lane  for  Mr.  Kemble."  It  is  true  that 
Shadwell  did  consider  that  he  could  not  enforce  the  nega- 
tive when  the  affirmative  was  being  broken,  but  clearly  not 
because  he  could  never  enforce  a  negative  covenant,  but 
because  such  enforcement  would  under  such  circumstances 
bring  about  only  a  partial  performance,  as  the  affirmative 
was  being  broken.  Had  Mr.  Kean  been  performing  the 
affirmative  part  of  the  promise,  there  is  no  reason  to  doubt 
that  Shadwell  would  have  granted  the  injunction.  Lord 
St.  Leonards  then  proceeds  to  speak  of  Shadwell  as  having 
"  virtually  admitted  "  in  Kimberly  v.  Jennings  that  a  nega- 
tive covenant  might  be  enforced  in  equity.  But  Shadwell 
never  contended  otherwise,  and  the  so-called  admission  was 
nowise  in  conflict  with  his  discussion  in  Kemble  v.  Kean. 
The  illustration  given  by  Shadwell,  to  which  Lord  St. 
Leonards  then  refers,  is  of  an  uncle  giving  his  nephew  a 
large  sum  of  money  in  consideration  of  his  covenanting  not 
to  perform  within  a  particular  district,  and  says  that  the 
court  would  execute  such  a  covenant  on  the  ground  that  a 
valuable  consideration  had  been  given  for  it.  Lord  St. 
Leonards  then  adds:  "  He  admits  therefore  the  jurisdiction 
of  the  court,  if  nothing  but  that  covenant  remained  to  be 
executed."  Of  course  he  does,  because  that  qualification 
covers  the  entire  point  which  Lord  St.  Leonards  seems  not 
to  understand.  In  that  case,  enjoining  the  breach  of  the 
negative  covenant  would  cause  a  total,  not  partial,  per- 
formance. 

The  opinion   continuing   the  examination  of  the  cases, 
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comments  upon  Hooker  v.  Brodrick,1  and  contends  that, 
although  no  injunction  was  granted  in  that  case,  on  the 
ground  that  no  breach  of  the  negative  covenant  had  taken 
place  or  was  threatened,  nevertheless  it  is  an  authority  in 
favor  of  the  contention  in  Lumley  v.  Wagner,  because  the 
court  would  have  granted  an  injunction  had  there  been  a 
breach.  But  that  case  was  also  a  case  of  a  lease  already 
granted  containing  a  negative  covenant  and  hence  there 
the  injunction  would  have  totally  performed  the  contract. 
Hence  the  case  is  clearly  distinguishable  from  Lumley 
v.  Wagner  and  is  in  accord  with  Shadwell's  views. 

The  next  case  taken  up  is  Smith  v.  Fromont.2  In  that 
case,  there  "  was  an  attempt  to  restrain  by  injunction,  a 
man  from  supplying  horses  to  a  coach  for  a  part  of  a  road, 
when  the  party  who  was  applying  for  the  injunction  was 
himself  incapable  of  performing  his  obligation  to  horse  his 
part  of  the  road."  There  was  no  negative  covenant  and 
Lord  Eldon  in  refusing  an  injunction  referred  to  a  some- 
what similar  case  where  there  was  a  negative  covenant,  and 
he  had  granted  an  injunction.  Lord  St.  Leonards  thinks  that 
an  authority  for  his  contention,  because  Lord  Eldon,  in  the 
case  he  referred  to,  restrained  the  breach  of  a  negative 
covenant.  But  there  again  was  a  case  where  the  injunction 
would  bring  about  a  total  performance  of  the  contract,  and 
hence  in  reality  was  no  argument  in  favor  of  Lumley  z>. 
Wagner.  The  opinion  then  takes  up  a  former  deci- 
sion of  Lord  St.  Leonards  in  the  case  of  Gervais  v. 
Edwards.3  In  his  summary  of  that  case,  he  seems  to  take 
the  very  position  maintained  by  Shad  well,  namely,  that  as 
he  could  not  execute  the  whole  of  the  contract,  he  was 
bound  to  execute  no  part  of  it.  But  he  attempts  to  distin- 
guish by  saying  that  "  here  (i.  e.  Lumley  v.  Wagner)  I  leave 
nothing  unperformed  which  the  court  can  ever  be  called 
upon  to  perform."  Just  how  that  shows  that  the  case  has 
no  bearing  on  his  present  argument  is  not  clear.  In  that 
case,  there  was  a  part  of  the  agreement  which  would  not  be 
performed  and  hence  he  refused  to  compel  performance  of 
the  remainder,  while  in  this  case,  although  the  affirmative 
was  capable  of  performance,  yet  it  could  not  be  compelled 

1  (1840;  11  Sim.  47.         2  (18 1 8)  2  Swanst.  330. 
3  (1842)  2  Dm.  &  War.  80. 
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by  the  court,  and  in  fact  was  being-  broken.  In  both  cases, 
the  result  would  be  the  same,  that  an  injunction  would  not 
bring  about  a  complete  performance  of  the  contract. 

The  next  case  considered  is  Hills  v.  Croll,1  where  Lord 
Lyndhurst  refused  an  injunction  to  restrain  the  violation  of  a 
negative  agreement.  In  that  case,  the  covenant  on  one  side 
was  to  supply  acid  and  on  the  other  to  buy  acid  from  no  other 
person.  The  injunction  was  refused  because  the  plaintiff 
might  later  have  refused  to  supply  the  acid.  As  a  matter  of 
fact,  he  was  ready  to  supply  the  acid  and  hence,  there  was  no 
breach  of  the  affirmative  covenant.  The  court  might  have 
met  the  situation  by  granting  an  injunction  restraining  the 
defendant  only  so  long  as  the  plaintiff  supplied  the  acid. 
The  case  does  not  seem  to  affect  either  way  the  argument 
in  Lumley  v.  Wagner.  The  next  case  discussed  is  Diet- 
richsen  v.  Cabburn.2  In  that  case  a  maker  of  patent  medi- 
cines contracted  with  a  vendor  of  such  articles,  giving  him 
a  general  agency  with  40  per  cent,  discount,  and  agreeing 
to  give  no  one  else  more  than  25  per  cent.  He  broke  this 
negative  agreement,  and  was  supplying  others  with  his 
wares  at  a  greater  discount  than  25  per  cent.  The  injunc- 
tion was  granted.  Again  we  have  a  case  where  the  injunc- 
tion brought  about  a  complete  performance,  because  the 
only  breach  was  the  negative  covenant. 

Lord  St.  Leonards  then  takes  up  Rolfe  v.  Rolfe,3 
decided  by  Vice-Chancellor  Shadwell  and  states  the  case 
thus  :  "In  that  case  A.,  B.  and  C.  were  partners  as  tailors.  A. 
and  B.  went  out  of  the  trade  in  consideration  of  receiving 
;£i,ooo  each,  and  C.  was  to  continue  the  business  on  his  own 
account.  A.  entered  into  a  covenant  that  he  would  not 
carry  on  the  business  of  a  tailor,  which  he  had  just  sold, 
within  certain  limits,  and  C.  entered  into  a  covenant  that 
he  would  employ  A  as  a  cutter  at  a  certain  allowance. 
The  bill  was  filed  simply  for  an  injunction  to  prevent  A 
from  setting  up  as  a  tailor  within  the  prescribed  limits,  and 
the  Vice-Chancellor  granted  the  injunction.'' 

There  we  very  clearly  have  a  dissolution  of  the  partner- 
ship followed  by  two  distinct  contracts,  one  between  Band 
C,  whereby  B  in  consideration  of  .£1,000  covenanted  with 
C  to  leave  the  trade  ;  the  other  between  A  and  C  whereby 

1  (1845)  2  Phil.  60.        2  (1846)  2  Phil.  52.        3  (1846)  15  Sim.  88. 
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A  agreed  in  consideration  of  C's  promise  and  .£1,000  to  keep 
out  of  the  business  within  certain  limits,  and  C.  in  addition 
to  paying-  the  £1,000  agreed  to  employ  A  as  a  cutter. 
It  was  this  second  contract  which  caused  the  litigation. 
As  to  the  first  contract  B  evidently  performed  his  prom- 
ise and  was  not  concerned  with  the  contract  between  A 
and  C.  The  injunction*  was  designed  to  restrain  A  from 
going  into  business  again,  and  thus  breaking  his  negative 
covenant,  but  there  was  no  suggestion  that  C  was  not 
ready  to  continue  employing  A  as  a  cutter,  or  that  there 
was  any  breach  on  C's  part.  The  injunction  therefore 
would  bring  about  a  complete  performance  of  the  con- 
tract, and  Shadwell  merely  said  that  when  that  was  the 
case,  it  played  no  part  that  he  could  not  have  compelled 
C  to  perform,  and  why?  Simply  because  C  was  per- 
forming as  a  matter  of  fact.  Yet  Lord  St.  Leonards  con- 
tinuing his  mistaken  idea  that  Shadwell  held  in  Kemble 
v.  Kean1  that  a  negative  covenant  could  not  be  enjoined, 
concludes  that  Rolfe  v.  Rolfe3  does  away  with  Shadwell's 
previous  decisions  and  shows  a  change  of  view. 

It  is  strange  that  such  an  able  and  clear  headed  judge 
as  Lord  St.  Leonards  should  so  misunderstand  the  position 
of  Vice-Chancellor  Shadwell  in  reference  to  this  question. 
The  authority  and  deservedly  high  reputation  of  Lord 
St.  Leonards  has  given  Lumley  v.  Wagner  weight  and 
caused  the  case  to  be  followed  in  subsequent  cases. 

This  result  is  to  be  regretted  because  it  leads  in  many 
cases  to  hardship  and  injustice,  and  equity  is  clearly  doing 
indirectly  that  which  it  admits  it  ought  not  to  attempt 
directly.  This  is  not  altered  by  the  many  disclaimers  of 
any  such  intention.  The  many  objections  to  direct  action 
by  equity  apply  as  well  to  this  indirect  action  and  the 
situation  is  even  worse,  because  the  court's  decree  does 
not  protect  the  defendant  by  any  conditional  provision 
as  to  the  plaintiff.  Thus,  in  the  case  of  an  actor,  the  courts 
actually  deprive  him  of  his  means  of  making  a  livelihood, 
and  are  utterly  indifferent  to  the  question  whether  the 
plaintiff  is  willing  to  continue  the  employment.  Thus  in 
Montague  v.  Flockton3  the  defendant  by  his  breach  had 
deprived  himself  of  the  right  to  demand  a  continuation  of 

1  Supra.        2  Supra.         3  (1873)  L.  R.  16  Eq.  189. 
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the  employment  by  the  plaintiff,  and  was  actually  deprived 
of  such  employment,  yet  the  court  granted  the  injunction 
and  remarked  with  almost  cynical  brutality,  "  he  has  brought 
this  trouble  on  himself." 

What  an  utterly  absurd  result  is  shown  here,  and  how 
completely  contrary  to  all  equitable  doctrines.  The  plain- 
tiff could  not  be  compelled  to  employ  the  defendant,  and 
did  not  purpose  to  employ  him,  yet  the  court  enjoined  the 
defendant  from  making  a  living  elsewhere,  and  did  not 
even  protect  him  by  making  a  continuation  of  the  injunc- 
tion dependent  upon  employment  by  the  plaintiff. 

In  cases  of  affirmative  and  negative  promises,  where 
the  affirmative  is  being  performed,  but  the  negative  is 
about  to  be  broken,  the  court  might  well  grant  an  injunc- 
tion making  it  conditional  upon  the  continuation  of  per- 
formance of  the  affirmative  promise,  with  leave  to  apply 
for  its  dissolution  upon  a  breach  of  the  affirmative  by  either 
party. 

In  many  of  these  cases,  involving  contracts  for  the 
services  of  actors  or  other  professionals,  the  judges  in  their 
opinions  seem  to  believe  that  it  makes  a  difference  whether 
the  actor  is  great  and  famous  or  entirely  unknown.  This 
idea  seems  to  be  erroneous  and  not  based  upon  principle. 

In  the  case  of  contracts  for  the  sale  of  land,  equity,  in 
proper  cases,  assumes  jurisdiction  and  grants  specific  per- 
formance, because  the  remedy  at  law  is  inadequate,  that  is 
to  say,  money  damages  will  not  enable  the  vendee  to  go 
out  in  the  market  and  purchase  other  similar  land.  This  is 
true  as  to  all  lots  of  land,  and  it  makes  no  difference  whether 
the  lot  in  question  is  valuable  or  unique  or  poor  and,  for  all 
practical  purposes,  similar  to  other  lots.  Equity  says  no 
two  lots  can  be  identical  and  if  the  vendee  desires  that 
particular  lot,  he  is  entitled  to  it,  no  matter  whether  such 
desire  seems  sensible  or  not.  The.  wisdom  of  the  choice  is 
for  him  to  decide.  Bearing  this  view  in  mind,  let  us  con- 
sider the  proposition  as  to  actors  and  others  referred  to 
above.  Pomeroy  says:  "Where  a  contract  stipulates  for 
special,  unique  or  extraordinary  personal  services  or  acts, 
or  for  such  services  or  acts  to  be  rendered  or  done  by  a 
party  craving  special,  unique  and  extraordinary  qualifica- 
tions, as  for  example,  by  an  eminent   actor,   singer,  artist 
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and  the  like,  it  is  plain  that  the  remedy  at  law  of  damages 
for  its  breach  might  be  wholly  inadequate,  since  no  amount 
of  money  recovered  by  the  plaintiff  might  enable  him  to 
obtain  the  same  or  the  same  kind  of  services  or  acts  else- 
where, or  by  employing  any  other  person."1  This  state- 
ment is  based  upon  dicta  in  various  cases,  and  proceeds 
upon  the  theory  that  because  some  one  is  a  great  singer  or 
a  great  actor,  that  is  sufficient  ground  for  granting  an  in- 
junction where  such  singer  or  actor  is  about  to  break  a 
contract  by  singing  or  acting  elsewhere  or  otherwise  than 
is  stipulated  in  the  contract.  In  Carter  v.  Ferguson2  the 
above  extract  from  Pomeroy  is  quoted  with  approval,  and 
the  court  proceeds  to  give  as  a  reason  for  not  granting  the 
injunction  that  the  defendant  is  not  a  great  actor.  There 
was  no  negative  covenant  in  that  case,  and  it  does  not 
clearly  appear  whether  defendant  was  performing  the 
affirmative  portion  of  the  contract  or  not. 

Upon  what  sound  theory  can  it  make  any  possible  differ- 
ence whether  the  actor  is  great  or  unknown  ?  If  apart 
from  this  question,  it  is  a  proper  case  for  an  injunction, 
why  should  the  court  not  grant  it  as  well  in  the  case  of  an 
unknown  "  supe  "  as  of  a  great  star?  The  real  ground  for 
an  injunction  is  that  no  two  men  are  precisely  alike,  and 
you  can  no  more  duplicate  a  man  than  you  can  a  lot  of 
land.  There  would  be  as  much  sense  in  refusing  to  per- 
form a  contract  specifically  because  the  lot  of  land  in  ques- 
tion is  not  of  much  value  as  there  is  to  deny  an  injunction 
because  an  actor  is  unknown.  If  it  is  sound  to  require 
that  the  actor  be  a  star,  then  specific  performance  in  the 
cases  of  land  should  turn  upon  the  question  whether  the 
land  is  unique  in  value  or  historic  interest  or  the  like.  But 
courts  have  never  dreamt  of  basing  their  decisions  upon 
any  such  ground,  and  it  is  just  as  contrary  to  sound  prin- 
ciple to  give  any  weight  to  such  considerations  in  the  case 
of  actors,  singers  and  the  like.  If  a  manager  is  entitled  to 
an  injunction  on  all  other  grounds,  there  is  no  reason  why 
he  should  not  have  it  even  in  the  case  of  a  "  supe."  What 
if  he  can  easily  obtain  other  and  better  men,  it  is  his  wish 
to  have  that  particular  man  in  his  sole  employ  ;  and  he  is  as 

^omeroy's  Eq.  Juris.  Sec.  1343.  2(i89o)  58  Hun,  569. 


92  COLUMBIA  LAW  REVIEW. 

much  entitled  to  his  wish  as  the  man  who  desires  some 
small  insignificant  piece  of  land. 

These  employment  cases  should  turn  upon  very  different 
principles,  and  the  peculiar  views  taken  by  modern  courts 
seem  to  be  based  upon  the  singular  misconception  of  the 
views  of  Eldon  and  Shadwell,  entertained  by  Lord  St. 
Leonards  in  the  case  of  Lumley  v.  Wagner. 

Clarence  D.  Ashley. 
New  York. 


THE  POLICE    POWER  AND  CIVIL   LIBERTY. 

The  recent  decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  Lochner  v.  The  People  of  the  State 
of  New  York,1  is  of  deep  import  to  every  American  citi- 
zen, because  it  establishes  another  landmark  in  defining  the 
boundary  line  between  the  spheres  of  governmental  force 
and  individual  liberty. 

The  legislature  of  the  State  of  New  York  enacted  that 
no  employe  should  be  required  or  permitted  to  work  in  a 
biscuit,  bread  or  cake  bakery,  or  confectionery  establish- 
ment more  than  sixty  hours  in  any  one  week,  or  more  than 
ten  hours  in  any  one  day.2 

This  Act  was  upheld  by  the  Supreme  Court  of  the  State 
of  New  York,3  two  of  the  five  judges  dissenting,  and  also 
by  the  Court  of  Appeals  of  that  State,4  three  of  the  seven 
judges  dissenting,  but  has  been  declared  unconstitutional 
by  the  Supreme  Court  of  the  United  States,  as  being  in 
violation  of  the  Fourteenth  Amendment  of  the  Constitu- 
tion which  provides  that  "  No  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States;  nor  shall  any  State  deprive 
any  person  of  life,  liberty  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws.'' 

That  the  term  "  liberty  "  includes  the  right  to  pursue 
any  lawful  calling,  and  the  term  "  property  "  the  right  to 
contract  has  already  been  declared  by  the  Supreme  Court. 
In  Allgeyer  v.  Louisiana,5  the  Court  said  : 

"  The  liberty  mentioned  in  that  amendment  (the  Four- 
teenth) means  not  only  the  right  of  the  citizen  to  be  free 
from  the  mere  physical  restraint  of  his  person,  as  by  in- 
carceration, but  the  term  is  deemed  to  embrace  the  right  of 
the  citizen  to  be  free  in  the  enjoyment  of  his  all  faculties  ;  to 
live  and  work  where  he  will ;  to  earn  his  livelihood  by  any 

1  (1905)  198  U.  S.  45. 

2  Laws  of  1897,  Chapter  415,  Article  8,  Section  no. 
8  People  v.  Lochner  (1902)  73  App.  Div.  120. 

*  People  v.  Lochner  (1904)  177  N.  Y.  145.        6  (1897)  165  U.  S.  578. 
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lawful  calling;  to  pursue  any  livelihood  or  avocation,  and 
for  that  purpose  to  enter  into  all  contracts  which  may  be 
proper,  necessary  and  essential  to  his  carrying  out  to  a 
successful  conclusion  the  purposes  above  mentioned." 

The  Fourteenth  Amendment  to  the  Constitution,  how- 
ever, was  not  intended  to  interfere  with  the  police  power 
of  the  States.1 

The  "  police  power ''  has  never  been  exactly  defined  by 
courts  or  legislatures,  but  there  are  two  attributes  which 
may  be  predicated  of  it :  it  acts  by  restraint  and  compul- 
sion on  the  individual,  and  it  does  so  to  promote  the  public 
welfare. 

There  is  a  sphere  of  interests  embracing  safety,  health, 
and  morals,  in  which  the  exercise  of  the  police  power  is 
conceded,  and  the  only  question  that  arises  is  the  extent 
to  which  the  legislature  may  reasonably  and  appropriately 
go.  As  related  to  this  group  may  be  considered  also  the 
care,  control  and  protection  of  dependent  classes,  those  who 
are  not  strictly  sui  juris. 

There  is  another  sphere  of  economic  interests,  the  pro- 
duction and  distribution  of  wealth,  in  which  the  exercise 
of  the  police  power  is  by  no  means  so  generally  conceded. 
Legislation  in  this  domain  is  in  the  experimental  stage,  and 
much  that  has  been  attempted  is  class  legislation  or  un- 
warranted and  oppressive  interference  with  individual 
rights  which  cannot  be  justified  as  being  of  equal  benefit. 

It  is  not  necessary  to  consider  here  the  original  con- 
ception of  the  police  power,  or  its  historical  development, 
but  the  practice  of  the  Supreme  Court  shows  that  it  is  the 
power  in  the  narrow  sense  of  prescribing  regulations  to 
promote  the  public  safety,  health,  morals,  and  welfare  that 
is  conceded  to  the  States. 

When  or  how  far  the  police  power  of  the  States  may  be 
legitimately  exercised  with  regard  to  such  subjects  must  be 
left  for  determination  in  each  case  as  it  arises.2 

In  Crowley  v.  Christensen,3  the  court  said :  "  The  pos- 
session and  enjoyment  of  all  rights  are  subject  to  such  rea- 
sonable  conditions  as   may  be   deemed  by  the  governing 

1  Barbier  v.  Connolly  (1885)  113  U.  S.  27. 

2  Allgeyer  v.  Louisiana  (1897)  165  U.  S.  578. 

3  (1890)  137  U.S.  86. 
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authority  of  the  country  essential  to  the  safety,  health, 
peace,  good  order  and  morals  of  the  community." 

Whether  the  means  employed  are  adapted  to  the  end  in 
view  is  a  question  for  the  courts.  If  a  statute  purporting 
to  have  been  enacted  to  protect  the  public  health,  the  pub- 
lic morals,  or  the  public  safety,  has  no  real  or  substantial 
relation  to  those  objects,  or  is  beyond  all  question,  a  plain, 
palpable  invasion  of  rights  secured  by  the  fundamental  law, 
it  is  the  duty  of  the  courts  so  to  adjudge  and  thereby  give 
effect  to  the  Constitution. x 

Opinions  may  differ  as  to  whether  the  statute  of  the 
State  of  New  York  regulating  the  hours  of  labor  in 
bakeries,  which  was  under  discussion  in  the  Lochner  case, 
should  be  regarded  as  a  measure  for  the  protection  of  the 
public  health,  or  an  economic  measure,  the  first  installment, 
perhaps,  in  a  general  scheme  for  the  regulation  of  the 
hours  of  labor  in  all  occupations. 

This  particular  provision  is  one  section  of  a  law  entitled 
"  An  Act  in  relation  to  labor,  constituting  Chapter  32  of 
the  general  laws,"  which  is  known  as  "  The  Labor  Law.''  It 
is  associated  with  other  sections  which  are  unquestionably 
sanitary  in  their  nature.  The  essential  character  of  this 
restriction  is  of  course  not  to  be  determined  by  its  name, 
nor  by  its  accidental  associations,  over  neither  of  which  it 
had  any  control. 

Legislation  in  the  several  States  of  the  Union  attempt- 
ing to  regulate  the  hours  of  labor  may  be  grouped  into  four 
classes,  as  follows : 

(1)  Those  which  fix  what  shall   be  regarded  as   a  full 
•day's  labor  in  the  absence  of  any  contract  between  the 

parties. 

(2)  Those  which  fix  the  hours  of  adult  laborers  and  pro- 
hibit contracts  for  longer  hours  without  special  rates  or 
pay  for  overtime. 

(3)  Those  which  fix  the  hours  of  labor  of  persons  not 
fully  sui  juris,  as  minors,  or  in  some  States  women  of  all 
ages. 

(4)  Those  which  fix  the  hours  of  labor  under  the  police 
power  in  occupations  especially  dangerous  or  unsanitary, 
or  in  which  the  safety  of  the  public  is  especially  concerned. 

1  Mugler  v.  Kansas  (1887)  123  U.  S.  623. 
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The  statute  in  question  does  not  fall  within  either  the 
first  or  second  class.  It  establishes  an  absolute  limitation, 
the  violation  of  which  is  punishable  and  which  cannot  be 
waived  by  the  employe.  The  language  of  the  statute  is, 
"  No  employe  shall  be  required  or  permitted  to  work  in  a 
biscuit,  bread,  or  cake  bakery  or  confectionery  establish- 
ment more  than  sixty  hours  in  any  one  week  or  more  than 
ten  hours  in  any  one  day,  unless  for  the  purpose  of  making 
a  shorter  work  day  on  the  last  day  of  the  week  ;  nor  more 
hours  in  any  one  week  than  will  make  an  average  of  ten 
hours  per  day  for  the  number  of  days  during  such  week  in 
which  such  employe  shall  work." 

To  find  some  excuse  then  for  abridging  the  individual's 
right  to  labor  when  and  where  he  will  which  to  those  who 
have  inhaled  the  air  of  America  for  several  generations 
seems  fundamental,  we  must  consider  either  that  bakers  are 
not  fully  sui juris,  or  that  the  baking  of  bread,  cake  and  pie 
is  especially  dangerous  or  unsanitary,  or  an  occupation  in 
which  the  safety  of  the  public  is  especially  concerned. 

It  has  never  been  intimated  before  that  bakers  were  not 
as  intelligent  and  as  able  to  resist  oppression  as  those 
engaged  in  other  trades.  If  they  are  to  be  classed  with 
incompetents  and  dependents,  we  are  face  to  face  with  an 
appalling  situation.  Would  it  not  be  better  for  the  public 
welfare  to  provide  suitable  opportunities  and  facilities  for 
the  proper  training  of  bakers,  than  by  curtailing  their 
hours  of  activity,  to  merely  diminish  the  output  of  their 
deleterious  concoctions? 

It  is  as  a  health  measure,  an  Act  to  protect  the  health  of 
the  public  and  of  the  bakers  themselves,  that  this  law  was  ' 
sustained  by  the  State  courts  as  a  proper  exercise  of  the 
police  power.     To  quote  from  the  opinions  of  the  court : 

"  It  is  but  reasonable  to  assume  from  the  statute  as  a 
whole  that  the  legislature  had  in  mind  that  the  health  and 
cleanliness  of  the  workers  as  well  as  the  cleanliness  of  the 
work  rooms  was  of  the  utmost  importance,  and  that  a  man 
is  more  likely  to  be  careful  and  cleanly  when  well  and  not 
overworked  than  when  exhausted  by  fatigue  which  makes 
for  careless  and  slovenly  habits  and  tends  to  dirt  and  dis- 
ease.    .     .     . 
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"  That  the  public  generally  are  interested  in  having 
bakers'  and  confectioners'  establishments  cleanly  and  whole- 
some in  this  day  of  appreciation  and  apprehension  on  ac- 
count of  microbes  which  cause  disease  and  death,  is  beyond 
question.  ...  It  is  within  the  police  power  of  the 
legislature  to  so  regulate  the  conduct  ot  that  business  as 
to  best  promote  and  protect  the  health  of  the  people. '' 

And  again  : 

"  Vital  statistics  show  those  vocations  which  require  per- 
sons to  remain  for  long  periods  of  time  in  confined  and 
heated  atmosphere  filled  with  some  foreign  substance,  which 
is  inhaled  into  the  lungs,  are  injurious  to  health  and  tend  to 
shorten  life.  Bakers  and  confectioners  who,  during  work- 
ing hours,  constantly  breathe  air  filled  with  the  finest  dust 
from  flour  and  sugar  have  a  tendency  to  consumption,  the 
most  terrible  scourge  known  to  modern  civilization  and 
resulting  in  more  deaths  than  any  other  disease." 

One  might  venture  to  suggest  that  if  the  legislature  had 
intended  this  provision  as  a  health  measure,  to  make  it 
effective,  it  should  have  enacted  that  individuals  should  not 
be  permitted  to  bake  more  than  ten  hours  a  day,  and  then 
placed  them  under  proper  surveillance  to  see  that  the  law 
was  not  evaded.  In  some  countries  the  system  of  a  govern- 
ment spy  in  each  household  has  been  adopted.  As  the  law 
was  framed,  after  having  baked  for  ten  hours  for  one 
employer  in  one  bakery,  the  weary  baker  might  carry  his 
microbes  to  another  bakery  and  there  toil  for  ten  hours  more 
to  the  detriment  of  the  public  health. 

If  to  safeguard  the  public  health,  those  who  make  bread 
must  work  not  more  than  ten  hours  a  day,  should  there  not 
be  similar  laws  for  those  who  make  the  various  ingredients 
that  enter  into  the  composition  of  bread,  namely  the  flour, 
butter,  lard  and  sugar?  If  it  is  the  health  of  the  bakers 
themselves  that  is  sought,  have  not  the  employes  in  many 
other  dangerous  occupations,  such  as  white  lead  workers, 
glass  blowers,  metal  polishers  and  grinders,  laborers  in 
chemical  establishments  and  others,  an  equal  claim  on  the 
solicitude  of  the  legislature?  There  are  experts  doubt- 
less who  deem  labor  of  all  kinds,  both  mental  and  manual, 
unhealthy. 
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The  more  carefully  section  1 10  is  scrutinized  the  more 
difficult  it  is  to  determine  the  underlying  motive.  It  pro- 
vides that  no  employe  shall  be  permitted  to  work  in  a  bakery 
more  than  ten  hours  a  day.  This  prohibition  would  seem 
to  apply  to  cashiers,  bookkeepers,  salesmen,  clerks,  errand 
boys,  or  even  painters  or  carpenters  temporarily  employed 
in  the  establishment,  and  yet  these  persons  are  not  subjected 
to  any  extraordinary  peril,  unless  it  be  the  temptation  to 
overindulge  in  the  products  of  the  bakery. 

Health  legislation  is  peculiarly  liable  to  abuse,  both  in 
scope  and  mode  of  enforcement.  There  is  no  locality  and 
no  occupation  in  which  some  menace  to  health  does  not 
lurk — perhaps  not  an  unmixed  evil,  when  we  consider  that 
our  planet  is  limited  in  area,  and  means  of  transit  to  other 
orbs  have  not  yet  been  perfected. 

Excuses  for  State  intervention  on  this  score  are  legion. 
Instances  might  be  cited  where  entire  families  have  been 
reduced  to  a  state  of  nervous  prostration  by  the  belated 
efforts  of  the  health  authorities  to  render  their  abodes  sani- 
tary. This  paternal  zeal  is  particularly  noticeable  in  cases 
where  structural  changes  may  be  ordered,  and  it  has  been 
said  that  the  delicate  relations  ofttimes  existing  between  the 
authorities  and  sanitary  engineers  and  others  offer  a  fruitful 
field  for  research  to  the  student  of  modern  finance.  The 
public  may  be  annoyed  by  the  selfishness  of  the  individual, 
but  it  is  also  true  that  the  individual  may  be  destroyed  by 
the  selfishness  of  the  public's  representative  officials. 

There  must  certainly  be  some  limit  to  legislation  of  this 
sort,  and  it  is  perhaps  safer  to  err  on  the  side  of  the  liberty 
of  the  individual.  What  could  be  more  injurious  to  the 
health  of  the  more  finely  organized  members  of  every 
society  or  community  than  vulgar  inquisitiveness  and  inane 
gossip  on  the  part  of  fellow  members,  yet  the  State  would 
scarcely  be  justified  in  depriving  these  unfortunates  of  the 
only  happiness.,  which  in  their  present  stage  of  develop- 
ment they  are  able  to  pursue. 

Regulating  in  detail  the  thought  and  conduct  of  others 
"  for  their  own  good  "  has  a  peculiar  fascination  for  those 
who  know  but  one  way  of  thinking  and  doing,  but  it  re- 
quires, nevertheless,  infinite  knowledge  and  wisdom,  not 
always  found  in  the  majorities  in  our  legislatures. 
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The  point  at  issue  in  the  Lochner  Case  is  not  whether 
bakers  as  well  as  laborers  in  other  occupations  would  not 
be  benefited  by  shorter  hours  of  labor,  that  they  might 
have  more  leisure  for  rest,  self-improvement  and  the  up- 
building of  their  homes.  Much  has  been  and  more  may  be 
accomplished  along  this  line  by  intelligent  co-operation 
among  the  individuals  themselves. 

The  question  is  whether  the  legislature  should  substitute 
its  judgment  for  that  of  the  members  of  any  particular 
trade,  and  invoke  the  physical  force  of  the  State  to  prevent 
them  from  working  when  they  believe  it  for  their  best 
interest  to  do  so. 

To  regulate  the  hours  of  labor  without  regulating  wages 
would  be  of  doubtful  benefit  to  the  wage  earner,  for  in 
lessening  the  amount  he  may  earn  in  a  day,  not  only  the 
health  but  the  very  lives  of  himself  and  family  may  be 
jeopardized.  Wages  however  do  not  depend  on  legal  en- 
actments. Many  abortive  attempts  to  control  natural  laws 
by  legislation  have  been  made  from  the  days  when  King 
Canute  issued  his  royal  edict  against  the  advancing  waves 
to  the  more  recent  but  equally  unsuccessful  attempt  to 
make  fifty  cents  worth  a  dollar  by  legislative  fiat. 

As  a  matter  of  precedent,  the  cases  in  which  the  Supreme 
Court  has  recently  upheld  State  statutes  regulating  hours 
of  labor  are  distinguishable  from  the  Lochner  case  and  rest 
upon  different  principles. 

The  control  of  public  functions  belongs  to  the  corporate 
powers  of  the  government.  It  was  accordingly  held  in 
Atkin  v.  Kansas1  that  it  was  within  the  power  of  a  State  as 
guardian  or  trustee  of  its  people  and  having  full  control  of 
its  affairs  to  prescribe  the  conditions  upon  which  it  would 
permit  public  work  to  be  done  on  behalf  of  itself  or  its 
municipalities,  which  are  but  agents  of  the  State  for  the 
purpose  of  local  government.  The  court  therefore  upheld 
as  constitutional  a  statute  providing  that  eight  hours  shall 
constitute  a  day's  work  for  all  laborers  employed  by  or  on 
behalf  of  the  State  or  any  of  its  municipalities,  and  making 
it  unlawful  for  anyone  thereafter  contracting  to  do  any 
public  work  or    require   or   permit  any  laborer   to   work 

1  (1903)  191  U.  S.  207. 
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longer  than  eight  hours  per  day  except  under  certain 
specified  conditions. 

The  limitations  on  the  powers  of  the  State  legislatures 
created  by  the  Fourteenth  Amendment  for  the  defense  of 
private  liberty  has  no  application  to  such  cases. 

A  statute  of  Minnesota  enacted  that  "  all  labor  on  Sun- 
day is  prohibited  excepting  the  works  of  necessity  or 
charity.  In  works  of  necessity  or  charity  is  included 
whatever  is  needful  during  the  day  for  the  good  order, 
health  or  comfort  of  the  community:  Provided  however, 
That  keeping  open  a  barber  shop  on  Sunday  for  the  purpose 
of  cutting  hair  and  shaving  beards,  shall  not  be  deemed  a 
work  of  necessity  or  charity.''  The  Supreme  Court  in  the 
case  of  Petit  v.  Minnesota1  held  that  the  legislature  did  not 
exceed  its  legislative  police  power  in  declaring  as  a  matter 
of  law  keeping  barber  shops 'open  on  Sunday  is  not  a  work 
of  necessity  or  charity,  while,  as  to  all  other  kinds  of  labor, 
they  have  left  that  question  to  be  determined  as  one  of 
fact. 

This  case  might  perhaps  have  been  based  also  on  the 
authority  of  the  legislature  to  regulate  the  observance  and 
prevent  the  desecration  of  the  Christian  Sabbath,  one  of  the 
recognized  civil  institutions  of  the  State. 

Finally,  in  Holden  v.  Hardy,2  the  court  sustained  as  a 
valid  exercise  of  the  police  power  of  the  State,  an  Act  of 
the  Legislature  of  Utah  which  limited  the  employment  of 
workmen  in  all  underground  mines  to  eight  hours  per  day 
"except  in  cases  of  emergency  where  life  or  property  is  in 
imminent  danger.''  It  also  limited  the  hours  of  labor  in 
smelting  and  other  institutions  for  the  reduction  or  refining 
of  ores  or  metals  to  eight  hours  per  day  except  in  like  cases 
of  emergency.  It  was  held  that  the  kind  of  employment, 
mining,  smelting,  &c,  and  the  character  of  the  employes  in 
such  kinds  of  labor  were  such  as  to  make  it  reasonable  and 
proper  for  the  State  to  interfere  to  prevent  the  employes 
from  being  constrained  by  the  rules  laid  down  by  the  pro- 
prietors in  regard  to  labor. 

The  following  citation  from  the  opinion  of  the  State 
Court  was  approved :  "  The  law  in  question  is  confined  to 
the  protection  of  that  class  of  people  engaged  in  labor  in 
1  (1900)  177  U.  S.  164.        2  (1898)  169  U.  S.  366. 
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underground  mines  and  in  smelters  and  other  works  wherein 
ores  are  reduced  and  refined.  This  law  applies  only  to  the 
classes  subjected  by  their  employment  to  the  peculiar  con- 
ditions and  effects  attending  underground  mining  and  work 
in  smelters  and  other  works  for  the  reduction  and  refining 
of  ores.  Therefore  it  is  not  necessary  to  discuss  or  decide 
whether  the  legislature  can  fix  the  hours  of  labor  in  other 
employments.'' 

The  law  of  Utah  treats  this  class  of  laborers  as  in  a  sense 
wards  of  the  State  and  entitled  to  special  protection. 

The  case  of  Lochner  v.  The  State  of  New  York  is  a 
luminous  one  as  showing  that  the  Supreme  Court  of  the 
United  States — the  bulwark  of  American  liberty — views 
with  disfavor  the  intrusion  of  governmental  force  and  in- 
quisitorial power  into  private  life  and  business,  except  in 
cases  where  the  public  interest  is  plain  and  palpable. 

While  the  State,  aided  by  generous  and  patriotic  citi- 
zens, through  the  maintenance  of  schools,  colleges,  univer- 
sities, art  galleries,  museums  and  other  educational  institu- 
tions, is  affording  unprecedented  opportunities  for  intel- 
lectual, moral  and  spiritual  growth,  we  may  expect  to  see 
the  sphere  of  the  police  power  narrow,  as  we  progress 
toward  that  ideal  state  of  society  wherein  each  member, 
not  a  law  unto  himself,  has  the  law  within  himself. 

S.  Whitney  Dunscomb,  Jr. 
New  York. 


OVERPRODUCTION  OF  LAW. 

During  a  short  address,  which  I  had  the  honor  to 
deliver  at  the  Commencement  Luncheon  of  Columbia,  in 
June,  1904,  I  referred  briefly  to  the  growing  tendency  in 
this  country  to  multiply  the  written  law  and,  as  a  necessary 
corollary,  the  unwritten  law  as  well.  It  was  suggested 
that  this  ever-increasing  volume  of  crude  and  undi- 
gested enactments  was  injurious  to  commerce  and  need- 
lessly vexatious  and  burdensome  to  every  professional  and 
business  man. 

The  approval  which  these  views  received  from  the  press 
and  from  gentlemen  of  wide  experience  in  the  commercial 
world  led  me  to  think  that  the  time  was  opportune  for  an 
agitation  which  might  result  in  checking  an  evil  which  is  a 
menace  to  our  prosperity  and  a  serious  obstacle  in  the  path 
of  pure  and  efficient  government. 

A  short  time  ago  a  letter  was  published  from  a  statesman 
who  has  had  unusual  opportunities  for  observation,  having 
served  his  State  with  distinction  both  in  a  legislative  and 
executive  capacity.  He  says — I  quote  from  memory — 
"  Congress  has  adjourned  and  the  country  is  safe.  When 
the  Legislature  adjourns  the  State  will  be  safe."  This  was 
probably  written  in  a  jocular  vein  but  I  have  no  doubt  that 
it  expresses  the  views  of  practically  the  entire  business 
community. 

A  prominent  manufacturer  once  said  to  me  that  if  he  were 
assured  that  during  a  period  of  five  years  no  law  would  be 
passed  injuriously  affecting  his  business,  he  could  double  its 
volume. 

While  the  law  mills  are  in  operation  no  man  who  has 
money  invested  in  a  business  venture  feels  secure.  He  may 
awake  any  morning  to  find  that  a  bill  has  been  introduced 
which,  if  passed,  will  turn  his  capital  to  ashes.  He  feels 
that  he  is  sleeping  over  a  mine  of  legislative  dynamite, 
which  ignorance,  stupidity  or  malice  may  explode 
and  destroy  the  patient  toil  of  years.  The  mu 
tiplication  of  unnecessary  and  frequently  vicious  laws 
not   only  unsettles    trade,  but  it   breeds    corruption   and 
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extravagance  and  encourages  a  disregard  for  authority. 
Few  men  trouble  themselves  to  obey  a  statute  which  may 
be  declared  unconstitutional  by  the  courts  or  repealed  or 
amended  within  the  year.  The  foundation  of  civilization 
is  respect  for  law.  To  be  respected  a  law  must  be  under- 
stood, and  to  be  understood  it  must  be  plain,  simple,  im- 
mutable. The  certainty  that  the  law  will  be  faithfully 
executed  and  violators  punished  makes  its  enforcement 
easy  and  infractions  infrequent.  An  imperfect  law  which  is 
understood  and  respected  is  better  than  a  theoretically 
perfect  law  which  is  neither  respected  nor  enforced.  The 
one  produces  a  law-abiding  community,  the  other  a  law- 
less one. 

The  legal  maxim  Ignorantia  juris  non  excusat  is  no  longer 
applicable  to  our  kaleidoscopic  and  perplexing  system.  To 
the  American  buried  under  an  avalanche  of  statute  books  it 
is  but  an  antique  and  curious  fiction. 

Everyone  does  not  know  the  law.  Should  we  assert 
that  no  one  knows  it  we  would  not  be  far  afield.  No  human 
memory  can  retain  even  the  titles  of  the  new  laws,  let  alone 
the  subject-matter. 

During  the  last  two  years  the  Legislature  of  New  York 
passed  1,520  laws,  or  760  at  each  session.  Pennsylvania 
passed  504  at  the  last  session,  and  so  on  through  the  list  of 
States.  The  57th  and  58th  Congresses  passed  6,700  laws. 
It  is  true  that  a  majority  of  these  were  private  laws 
granting  pensions  to  those  who,  under  general  laws,  would 
not  be  entitled  to  receive  them.  It  would  be  a  conservative 
estimate  to  assert  that  Congress  and  the  Legislatures  of  45 
States  turn  out  an  annual  gist  of  14,000  laws.  Add  to  this 
the  fact  that  the  appellate  tribunals  alone,  State  and  Fed- 
eral, are  uttering  about  20,000  decisions  annually,  a  large 
proportion  being  devoted  to  an  interpretation  of  leges 
scriptce,  and  it  would  seem  that  the  American  people  are 
either  exceptionally  unruly  or  that  the  maxim  "  the  best 
government  is  that  which  governs  least ''  has  been  wantonly 
ignored  by  our  rulers. 

Comparatively  few  people  appreciate  the  extent  to  which 
this  statute  tinkering  has  gone,  and  those  who  do  hardly 
realize  its  consequences.  A  foreigner  disposed  to  see  the 
ludicrous  side  might  draw  some  startling  and  not  altogether 
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flattering  deductions  from  the  fact  that  it  requires  14,000 
laws  annually  to  keep  the  American  people  in  order. 

The  entire  system  is  based  upon  the  fallacy  that  a  fabric 
of  law  can  be  framed  so  minute  and  circumstantial  as  to 
cover  every  conceivable  contingency  which  has  arisen  in 
the  past  or  may  arise  in  the  future.  This  is  something 
which  never  has  been  and  never  can  be  accomplished.  No 
finite  mind  is  equal  to  the  task.  Instead  of  providing 
a  comprehensive  enactment  sufficiently  elastic  to  cover 
specific  acts  of  omission  and  commission,  the  aim  is  to  antici- 
pate these  acts  by  a  multitude  of  special  regulations  which 
the  clever  law  breaker  finds  it  easy  to  evade. 

Each  year  there  is  a  new  batch  of  amendments  to  the 
Codes  of  Civil  and  Criminal-  Procedure  and  to  the  Penal 
Code.  These  amendments  are  passed  to  cover  some  novel 
and  ingenious  variety  of  crime  which  has  occurred  during 
the  preceding  year,  or  to  enable  the  public  prosecutor  to 
convict  in  a  pending  prosecution,  or  to  assist  a  litigation 
which  could  hardly  hope  for  success  without  such  aid.  In- 
stances are  not  infrequent  where  persons  of  influence  secure 
amendments  to  the  codes  making  testimony  competent 
which  otherwise  would  be  unavailable.  More  than  one 
lawsuit  has  been  won  by  resort  to  such  methods ;  methods 
always  questionable  and  often  pernicious.  The  citizen  should 
feel  secure  when  he  regulates  his  conduct  by  existing  law ; 
he  cannot  regulate  it  by  what  the  law  may  be. 

The  last  session  laws  of  New  York  will  serve  as  an  illus- 
tration. There  are  35  amendments  to  the  Code  of  Civil 
Procedure,  8  to  the  Code  of  Criminal  Procedure,  40  to 
the  Penal  Code  and  32  to  the  game  law.  There  is  the  usual 
quantity  of  private  and  special  legislation.  There  are  46 
laws  legalizing  town,  county  and  village  bonds  and  the  acts 
of  notaries  public  and  commissioners  of  deeds.  There  are 
233  amendments  to  local  laws,  principally  charters  of  cities, 
and  123  provisions  of  local  laws  are  repealed. 

The  same  disposition  to  alter  and  amplify  is  observa- 
ble in  the  general  laws  relating  to  banking,  corporations, 
insurance,  agriculture,  excise,  juries,  insanity,  charities,  elec- 
tions, labor,  taxes  and  navigation.  In  almost  every  depart- 
ment where  government  touches  the  well-being,  property 
rights  and  industries  of  the  people  there  is  tinkering,  change, 


0  VERPR  OD  UCTION  OF  LA  W.  105 

confusion.  There  is,  perhaps,  some  consolation  in  the  re- 
flection that  conditions  might  have  been  worse,  for  1,840 
bills  introduced  at  the  last  session  failed  to  pass. 

Compare  this  record  with  that  of  Great  Britain.  Parlia- 
ment, legislating  for  42,000,000  people,  passed  on  an  aver- 
age— taken  from  the  figures  for  the  six  years  prior  to  1905 
— 46  general  laws  and  246  local  laws  annually.  While  the 
United  Kingdom  is  adding  a  thin  pamphlet  to  her  statute 
book,  New  York  is  adding  two  massive  volumes,  which, 
with  the  contributions  from  the  other  states,  constitutes  a 
library  of  at  least  46  volumes.  While  the  affairs  of  the  Brit- 
ish public  are  well  regulated  by  292  yearly  enactments  it 
requires  14,000  to  regulate  our  own. 

If  Great  Britain  sought  to  emulate  our  example  there 
should  be  each  year,  allowing  for  a  population  only  half  as 
large,  7,000  laws  instead  of  292.  Should  we  emulate  her 
example,  even  though  we  doubled  the  number  of  her  laws 
because  of  our  larger  population,  we  should  have  to  be  con- 
tent with  584  laws  annually. 

New  York,  on  the  same  basis  of  comparison,  would  be 
compelled  to  struggle  on  with  a  beggarly  total  of  50  laws 
per  annum. 

What  is  there  in  the  character  and  aspirations  of  the  two 
peoples  which  makes  it  necessary  that  we  should  enact  47 
laws  each  year  where  they  enact  but  one  ? 

Our  complex  system  of  government  may,  of  course,  ac- 
count for  a  part  of  our  amazing  fecundity  in  law  making, 
as  compared  with  every  other  civilized  country  on  the 
globe,  not  for  all.  Candor  must  compel  the  admission  that 
there  is  something  radically  wrong  with  a  system  which 
produces  such  lamentable  results.  It  has  gone  on  without 
a  protest  because  public  opinion  has  not  been  sufficiently 
directed  to  the  subject.  A  spirit  of  paternalism  has  been 
encouraged  which  looks  to  the  Legislature  as  the  panacea 
for  all  our  ills.  We  have  yet  to  learn  that  there  are  some 
inconveniences,  annoyances  and  even  faults  which  cannot 
be  remedied  by  law. 

The  attempt  to  teach  altruism  by  statute  has  seldom  been 
successful.  The  Legislature  is  not  properly  constituted  to 
enforce  the  precepts  of  the  decalogue.  ,  Law  does  not  make 
an   enlightened   national   conscience,   but    an   enlightened 
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national  conscience  should  make  the  law.  We  have  reached 
that  curious  stage  of  aberration  when  a  legislative  session 
is  commended  if  it  has  added  a  large  number  of  laws  to  the 
statute  book  and  criticised  if  it  has  not  done  so.  Political 
leaders  "  point  with  pride "  to  the  records  made  by  their 
party  in  this  particular. 

Every  one  of  the  150  Assemblymen  and  50  Senators 
goes  to  Albany  imbued  with  the  notion  that  his  success  as 
a  statesman  depends  upon  the  number  of  bills  he  succeeds 
in  putting  through.  Every  one  of  his  constituents  who  has 
a  grievance  to  redress  or  a  "  reform  ''  to  inculcate  embodies 
his  ideas  in  the  form  of  a  bill  and  intrusts  the  result  to  "  his 
member.'*  Unless  the  bill  be  introduced  and  "pushed" 
the  embryo  statesman  is  assured  that  the  result  may  be 
disastrous  to  his  fortunes  in  the  following  November.  In 
this  way  bills  are  frequently  passed  to  meet  some  special 
contingency  only  to  find  that  they  are  applicable  to  con- 
ditions never  dreamed  of  when  the  bill  was  thoughtlessly 
rushed  through. 

The  grafter,  who  is  quietly  at  work  devising  new  schemes 
to  raid  the  treasury,  and  the  fanatic,  who  is  ever  inventing 
new  schemes  to  punish  the  sinfulness  of  sin,  are  almost 
equally  pernicious  in  adding  to  the  total  of  wicked  and 
worthless  laws. 

There  can  no  longer  be  a  doubt  that  much  of  this  legisla- 
tion, and  proposed  legislation,  is  not  only  dishonest  but  in- 
tentionally so.  No  one,  whose  birth  antedates  yesterday, 
doubts  the  existence  of  "  strike  bills." 

At  the  insurance  investigation  the  president  of  one  of  the 
leading  companies  testified  as  follows : 

"  With  the  beginning  of  every  year,  I  dare  say,  it  is  the 
feeling  of  every  executive  officer — I  know  it  is  of  myself — 
that  for  the  ensuing  five  or  six  months  of  the  year  we  shall 
be  badgered  and  harassed  to  death  in  every  State  in  the 
Union  by  the  introduction  of  bad  bills  of  every  kind.  Some- 
times men  of  honor  will  feel  they  have  a  right  to  amend  a 
law,  and  their  motives  are  all  right,  but  mainly  the  general 
insurance  legislation  of  this  country  emanates  from  people 
who  are  desirous  of  striking  at  insurance  companies. 

"  I  believe  that  three-fourths  of  the  insurance  bills  intro- 
duced in  the  United   States  are  blackmailing  bills.     The 
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managements  of  the  companies  really  tremble  in  the  begin- 
ning of  the  yea,r  as  to  what  they  have  to  encounter  during 
the  following  six  months  of  the  year." 

The  present  is  not  the  time,  perhaps,  when  a  plea  for  the 
insurance  companies  will  be  listened  to  with  toleration,  and 
yet  when  a  high  official  deliberately  states,  under  the 
solemnity  of  an  oath,  that  the  men  upon  whom  the  policy- 
holders should  rely  for  protection  are  levying  blackmail 
systematically,  one  cannot  but  feel  some  sympathy  for  the 
men  who,  in  protecting  the  property  in  their  custody  from 
the  assaults  of  highwaymen,  use  the  weapons  of  highway- 
men in  return.  A  man  attacked  by  footpads  is  not  required 
to  exercise  extraordinary  discernment  in  the  choice  of  a 
club  with  which  to  crack  the  skulls  of  his  assailants.  I  am 
not  one  of  those  who  believe  that  a  citizen  of  fair  name 
and  reputation  who  has  theretofore  led  a  blameless  life  be- 
comes dishonest  the  moment  he  enters  a  legislative  career. 
I  have,  however,  known  some  instances  where  the  atmos- 
phere of  the  capitol  seemed  to  weaken  somewhat  the  power 
to  resist  the  tempter.  "  Strike "  legislation  is  largely  at- 
tributable to  the  system  which  we  have  been  considering, 
and  it  is  a  disgrace  to  any  government  which  tolerates  it. 
It  will  be  stopped  only  when  the  flood  gates  of  legislation 
are  closed. 

One  of  the  excuses  for  the  ceaseless  tampering  with  our 
tax  laws  is  that  it  is  necessary  in  order  to  raise  more  revenue 
for  the  increasing  expenses  of  the  State.  That  they  have 
increased  is  unfortunately  too  true.  From  $9,878,214  in 
1 88 1  they  have  grown  to  $26,467,678  in  1904.  This  enor- 
mous increase  is  due  in  part  to  extravagance  produced  by 
bad  legislation,  and  in  part  to  bad  legislation  produced  by 
extravagance.  Sinecures  have  been  created,  expenses  in- 
creased, new  boards  established  and  old  ones  enlarged,  and 
it  has  been  openly  asserted,  and  not  denied,  that  places 
have  been  made  solely  for  the  purpose  of  rewarding 
political  favorites.  Although  both  parties  have  made 
solemn  pre-election  promises  to  inaugurate  a  policy  of 
retrenchment  and  economy,  these  promises  become  atro- 
phied soon  after  the  votes  are  counted.  Economy  has  few 
friends  among  the  law-makers.  Extravagance  can  always 
rely  upon  a  majority. 
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And  so  each  year  new  schemes  of  taxation  are  devised 
to  meet  the  ever-increasing  expenses.  Broad  principles  of 
political  economy  are  cast  aside,  and  any  plan,  however 
transitory,  is  adopted  which  will  tide  over  the  existing 
exigency.  No  business  that  is  flourishing  is  safe.  If  any 
one  doubts  that  the  state  governments  are  extravagantly 
conducted,  let  him  examine  critically  the  appropriation 
acts,  and  he  will  be  no  longer  skeptical.  Many  a  promising 
scheme  to  deplete  the  treasury  would  never  materialize  if 
it  were  understood  that  "retrenchment"  was  to  be  sin- 
cerely and  aggressively  the  policy  of  the  State  administra- 
tions. 

Under  the  conditions  which  now  prevail  no  subject  is 
too  sacred  or  too  trivial  to  escape  the  bungling  hand  of  the 
legislative  tinker.  At  one  time  the  Legislature  may  be 
wrestling  with  some  stupendous  change  in  the  tax  laws ; 
at  another  it  may  be  wholly  engrossed  in  "  an  act  to  remove 
swill  and  ashes  from  village  buildings.''  A  private  enter- 
prise managed  upon  the  principles  which  obtain  in  two- 
thirds  of  the  states  would  not  long  survive  the  uncertainty, 
the  confusion  and  the  reckless  squandering  of  resource's. 

Can  any  man  doubt  that  this  overproduction  of  law 
creates  a  feeling  of  insecurity  in  business  circles,  engenders 
corruption,  offers  numberless  opportunities  for  dishonesty 
to  levy  tribute  on  wealth  and  is,  in  short,  a  menace  alike  to 
morality  and  patriotism  ? 

Conceding  the  malady,  what  is  the  remedy  ? 

The  State  Constitution,  Art.  Ill,  Section  18,  provides 
that  "  The  Legislature  shall  not  pass  a  private  or  local  bill 
in  any  of  the  following  cases,"  and  then  follow  14  subjects 
on  which  legislation  is  prohibited.  In  all  other  respects 
the  field  is  open  and,  as  we  have  seen,  the  power  has  been 
freely  exercised  in  legislating  concerning  most  trivial  and 
inconsequential  matters.  The  prohibition  of  the  Constitu- 
tion might,  by  amendment,  be  extended  still  further,  or  the 
Legislature,  under  the  authority  already  possessed  by  it, 
could  grant  limited  relief  by  general  laws  delegating  to  the 
courts  the  right  to  act,  upon  sufficient  facts  appearing. 

Again,  biennial  or  triennial  sessions  would  afford  some 
relief.  It  is  said  that  biennial  sessions  do  not  stop  the  flow 
of  legislation,  but  postpone  it  only.     Grant  it !  and  yet  it 


O  VERPR0DUCT10N  OF  LA  W.  109 

would  be  a  distinct  advance  if  every  other  year  at  least  the 
business  community  were  entirely  relieved  from  anxiety. 
Moreover,  biennial  sessions  mean  longer  terms,  fewer 
elections  and  better  men. 

A  governor,  thoroughly  in  earnest  to  prevent  all  but 
necessary  legislation,  could  do  much  by  his  influence  and  a 
free  use  of  the  veto  power  to  confine  legislation  within 
legitimate  limits.  But  his  power  to  strike  at  wrong  is  so 
hampered  by  the  short  tenure  of  his  office  that  small  relief 
can  be  expected  from  this  source.  It  is  unfair  to  expect  an 
executive  who  has  but  two  years  to  serve  to  undertake  a 
reform  the  wisdom  of  which  cannot  be  demonstrated  in 
less  than  four  years.  Governors  and  mayors  would  doubt- 
less undertake  many  measures  for  the  public  welfare  were 
they  permitted  to  remain  in  office  long  enough  to  prove 
the  wisdom  of  these  measures. 

The  remedies  thus  far  suggested,  even  if  all  were  in 
operation,  would  be  but  tentative  and  temporary.  The 
real  remedy  lies  much  deeper  and  can  only  be  found  in  an 
aroused  and  enlightened  public  opinion.  When  once  the 
people  begin  to  think  on  this  subject,  when  they  appreciate 
how  intolerable  the  present  system  is  becoming,  thev  will 
find  the  remedy  and  insist  upon  its  being  enforced.  They 
will  elect  only  men  of  high  character  and  education  to 
represent  them  and  will  keep  them  in  office  so  long  as  they 
represent  them  honestly  and  faithfully.  They  will  insist 
that  the  laws  be  drafted,  not  by  mere  tyros,  but  by  skilled 
experts  ;  that  no  special  legislation  be  tolerated ;  that  few 
acts  shall  be  passed  making  radical  changes  in  the  muni- 
cipal law,  and  that  no  measure  which  has  worked  well  in 
the  past  shall  be  amended  unless  the  amendment  be  de- 
manded by  clearly  expressed  public  opinion.  The  people 
must  insist  that  the  watch-words  for  every  legislative  ses- 
sion be  Honesty,  Frugality,  Simplicity.  We  can,  if  we 
will,  demand  and  secure  a  government,  economical  without 
being  penurious,  progressive  without  being  empirical,  and 
enlightened  without  being  visionary. 

Alfred  C.  Coxe. 

New  York. 


Columbia  Law  Review. 

Published  monthly  during  the  Academic  Year  by  Columbia  Law  Students. 
SUBSCRIPTION  PRICE,  $2.00  PER  ANNUM.  30  CENTS  PER  NUMBER. 

Editorial  Board. 

W.  Carr  Morrow,  Editor-in-Chief.  Lawrason  Riggs,  Jr. 

Russell  T.  Mount,  Secretary.  William   F.  Unger. 

G.  S.  O'Loughlin,  Business  Manager.  Frank  Callahan. 

Oscar  R.  Houston,  Treasurer.  Philips  A.  Moore. 

J.  Reuben  Clark,  Jr.  Sidney  Newborg. 

J.  Martin  Griffith.  Charles  B.  Shelton. 

Robert  Grey  Bushong.  Wesley  H.  Beach. 

Reeve  Schley.  Vernon  S.  Clark. 

Henry  R.  Stern.  Herman  M.  Langworthy. 

Henry  R.  Beekman.  Weld  M.  Stevens. 
Frank  C.  Van  Cleef. 


NOTES. 


The  Evidence  Test  in  Double  Jeopardy. — For  the  reason  that 
upon  a  trial  for  rape,  the  State  is  permitted  to  prove  all  acts  of  sexual 
intercourse  between  the  defendant  and  the  prosecutrix,  occurring 
within  the  period  of  the  Statute  of  Limitations,  the  Supreme  Court  of 
Iowa  has  recently  held  that  an  acquittal  after  a  trial  for  rape  is  a  bar 
to  a  prosecution  for  an  act  of  incest  with  the  same  prosecutrix,  which 
the  State  might  have  put  in  evidence  on  the  former  trial,  but  did  not. 
State  v.  Price  (Iowa  1905)  103  N.  W.  195. 

To  support  the  plea  of  former  acquittal,  the  offense  charged  in 
the  second  prosecution  must  be  the  same,  both  in  law  and  fact,  as 
that  charged  in  the  first  4  Bl.  Com.  335,  336 ;  Com.  v.  Roby 
(1832)  12  Pick.  496.  To  determine  whether  this  double  identity 
exists,  the  Iowa  Court  employs  the  test  "whether  the  first  indictment 
was  such  that  the  accused  might  lawfully  have  been  convicted  under 
it,  on  proof  of  the  same  facts  as  those  by  which  the  second  is  to  be 
sustained."  In  effect,  the  proposition  laid  down  is  that  an  acquittal 
is  an  acquittal  of  all  acts  which  might  have  been  proved  on  the 
former  trial,  regardless  of  whether  they  were  actually  proved.  As 
pointed  out  by  McClain,  J.,  dissenting,  the  practical  result  would  be 
that  if  a  defendant  had  perpetrated  ten  similar  larcenies  from  the  same 
person  before  an  indictment  found,  the  defendant  can  be  punished 
for  but  one  at  most,  and  if  he  is  acquitted  of  one,  he  can  be  pun- 
ished for  none.  Such  an  astounding  result,  which  puts  a  premium 
on  crime,  raises  the  question  whether  the  authorities  support  the 
principal  case  in  its  decision  that  two  offenses  are  the  same  in  fact,  in 
all  cases  where  the  test  can  be  affirmatively  answered. 

The  test  as  given  has  been  employed  to  decide  that  the  offenses 
are  or  are  not  of  the  same  legal  character,  i.  e.,  to  determine  identity  in 
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law,  in  cases  where  it  was  admitted  that  the  transactions  were  the  same 
in  fact.  Winn  v.  State  (1892)  82  Wis.  571  ;  Kansas  v.  Shafer  (1878) 
20  Kan.  226.  It  has  also  been  used  to  decide  that  there  is  not  iden- 
tity in  fact,  for  unless  the  facts  alleged  in  the  second  indictment 
would  support  the  first,  it  would  be  inconsistent  with  reason  to  say 
that  the  offenses  are  the  same.  2  East's  Pleas  of  the  Crown  519;  1 
Chitty,  Crim.  Law,  Am.  ed.,  308,  310;  Dill  v.  People  (1894)  19 
Colo.  469.  But  no  case  has  been  found,  where,  there  being  no  con- 
nection in  fact  between  the  offense  previously  tried  and  the  one  sub- 
sequently charged,  as  in  the  principal  case,  the  court  has  concluded 
that  there  is  identity  in  fact,  because  the  application  of  the  test  evokes 
an  affirmative  answer.  Emerson  v.  State  (1884)  43  Ark.  372;  Com. 
v.  Fredericks  (1S92)  155  Mass.  455;  Com.  v.  Sutherland  (187 '2)  109 
Mass.  342.  The  nearest  approach  to  finding  from  its  employment 
that  there  is  sameness  in  fact,  has  been  in  cases  where  the  trans- 
actions are  the  same  in  substance,  but  differ  in  immaterial  particulars. 
Starkie's  Criminal  Pleading,  1st  Am.  ed.,  359;  Emerson  v.  State, 
supra ;  Beale's  Criminal  Pleading  &  Practice  §  74.  The  Court 
having  so  decided,  in  order  to  support  its  conclusion,  adds  that  the 
facts  alleged  in  the  second  indictment  would  have  caused  a  convic- 
tion under  the  first.  Colliver  v.  Com.  (1890)  90  Ky.  262.  The 
test  adds  nothing  in  such  a  case.  The  reason  it  works  out  properly, 
is  that  the  transactions  are  the  same. 

The  circumstances  in  the  principal  case  that  the  State  could  prove 
all  acts  of  illegal  commerce  within  the  Statute  of  Limitations  is  of  no 
importance.  At  common  law,  as  a  general  rule,  it  was  not  necessary 
to  prove  the  time  to  be  as  alleged  in  the  indictment,  2  Hawkin's 
P.  C,  6th  ed.  525,  614  ;  1  Hale's  P.  C,  361,  and  consequently  evi- 
dence of  any  one  act  of  rape  would  have  been  admissible  under  and 
would  have  supported  the  first  indictment  and  according  to  the  rea- 
soning in  the  principal  case  would  have  prevented  a  trial  for  any  other 
act  of  rape  committed  before  the  indictment  The  older  authorities 
say  nothing  expressly  negativing  this,  probably  because  such  a  novel 
proposition  was  never  presented.  However,  the  common  statement 
that  the  defendant  must  show  that  the  offense  charged  in  the  second 
indictment  is  the  same  in  fact  as  that  intended  on  the  first,  is  a  strong 
intimation  contra.  1  Chitty,  Criminal  Law,  Am.  ed.,  308,  9,  10; 
2  Hawkin's  P. C,  6th  ed.,  525  ;  Starkie's  Criminal  Pleading,  1st  Am. 
ed.,  359. 

In  the  present  case  the  majority  opinion  undertakes  to  fortify  its 
position  by  invoking  the  principle  that  the  defendant  is  placed  in 
jeopardy  as  soon  as  he  is  confronted  by  a  jury,  whether  any  evidence 
be  introduced  or  not  and  reasons  that  he  must  therefore  be  in 
jeopardy  as  to  all  acts  provable  under  the  indictment.  This  does 
not  follow.  The  cases  unanimously  hold,  even  where  the  State 
could  prove  all  acts  committed  within  the  statutory  period,  that  a 
defendant  has  not  been  jeopardized  for  acts  not  proved  on  the  former 
trial.  C.  &  0.  R.  R.  Co.  v.  Com.  (1889)  88  Ky.  368;  State  v.  Small 
(i860)  31  Mo.  197;  Slate  v.  Andrews  (1858)  27  Mo.  267;  Slate  v. 
Blahut  (1886)  48  Ark.  34.  The  decisions  refuse  to  hold  that  the 
application  of  the  test  establishes  identity  in  fact,  where  none  exists, 
and  have  consequently  reached  the  sound  view  that  there  may  be  a 
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different  prosecution  for  each  distinct  offense.  Rocco  v.  Slate  (1859) 
37  Miss.  357;  Emerson  v.  State,  supra;  Kansas  v.  Shafer,  supra; 
C.  &  0.  R.  R.  Co.  v.  Com.  supra.  It  is  believed  that  the  prin- 
cipal case  stands  alone  in  this  respect  and  that  in  endeavoring  to 
establish  identity  of  fact  by  an  application  of  the  "evidence"  test  to 
a  situation  involving  several  and  distinct  transactions,  it  is  not  to  be 
supported  either  upon  principle  or  authority. 


Attachment  of  Realty  in  Conflicts  of  Jurisdiction. — The  con- 
current jurisdiction  of  federal  and  state  courts  over  property  within 
the  same  territorial  limits  leads  inevitably  to  occasional  conflict  be- 
tween them.  In  such  cases  it  becomes  important  to  note  the  princi- 
ples of  comity  which  govern  the  courts  in  avoiding  unseemly  antag- 
onism. It  is  generally  laid  down  that  property  in  the  custody  of  a 
court  must  not  be  interfered  with  by  any  other,  except  one  of  direct 
supervisory  control  or  superior  jurisdiction.  Freeman  v.  How  (i860) 
24  How.  450.  It  is  even  said  in  Covell  v.  Heyman  (1883)  in  U.  S. 
176,  182,  that  "  when  one  court  takes  into  its  jurisdiction  a  specific 
thing,  that  res  is  as  much  withdrawn  from  the  judicial  power  of  the 
other  as  if  it  had  been  carried  into  a  different  territorial  sovereignty." 
Although  this  statement,  unless  it  employs  the  word  "jurisdiction  " 
as  equivalent  to  possession,  is  too  broad,  it  is  certain  that  in  such  a 
sftuation  any  act  is  unwarranted  which  amounts  to  an  interference  in 
or  is  inconsistent  with  the  court's  control.  In  re  Tyler  (1892)  149 
U.  S.  164;  Shields  v.  Coleman  (1894)  157  U.  S.  168.  In  this  con- 
nection the  question  of  process  is  especially  prominent,  being  neces- 
sarily involved  in  any  question  as  to  the  extent  of  control  which  the 
court  has  assumed.  The  necessity  of  determining  the  exact  nature 
and  the  precise  effect  of  a  particular  process  is  illustrated  by  a  recent 
case  in  which  a  federal  court  held  that  the  seizure  and  sale  of  real 
estate  by  receivers  appointed  in  a  state  court  was  not  an  unwarranted 
interference  with  the  federal  court's  prior  levy  of  attachment  on  the 
same  property.     Ingraham  v.  National  Salt  Co.  (1905)  139  Fed.  684. 

Despite  its  statutory  nature,  the  subject  of  attachment  as  a  mesne 
process  may  be  treated  generally,  owing  to  the  practical  uniformity  of 
principle  underlying  the  various  laws.  It  is  everywhere  held  that  the 
levy  of  attachment  upon  personal  property  not  only  creates  a  lien  in 
favor  of  the  plaintiff  in  the  action  to  which  it  is  ancillary,  but  also  puts 
the  property  in  the  constructive  possession  of  the  court,  Hagan  v. 
Lucas  (1836)  10  Pet  400;  Taylor  v.  Carryl  (1857)  20  How.  583, 
as  shown  by  the  general  requirement  that  the  property  be  taken  into 
the  custody  of  the  sheriff,  Drake  on  Attachment,  5th  ed.,  §256  and 
note,  who  alone  can  make  subsequent  levies,  Watson  v.  Todd  (1809) 
5  Mass.  271,  and  whose  continued  possession,  either  immediate,  or 
by  bailee,  Robinson  v.  Mansfield  (1832)  13  Pick.  139,  is  essential  to 
the  existence  of  the  attachment  lien.  Gowerv.  Stevens  (1841)  ig  Me. 
92.  Moreover,  the  court's  officer  gains  special  property  in  the  goods, 
by  virtue  of  which  he  may  maintain  replevin  against  a  wrongful  taker. 
Rhoads  v.  Woods  (1864)  41  Barb.  471. 

On  the  other  hand,  one  who  levies  on  real  estate  acquires  neither 
property,   Scott  v.  Print  Works  (1863)  44  N.   H.  507,  nor  right  to 
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possession.  Wood  v.  Weire  (Ky.  1845)  5  B.  Mon.  544.  It  has  been 
held  that  he  need  not  go  upon  the  property  nor  see  it.  Perrin  v. 
Leverett  (1816)  13  Mass.  128;  Rodgersv.  Bonner  (1871)  45  N.  Y. 
379.  And,  unlike  personal  property,  attached  realty  cannot  be  re- 
lieved of  the  lien  by  any  act  of  the  officer,  Braley  v.  French  (1856) 
28  Vt.  546,  552,  and  is  said  to  be  subject  to  junior  levies  by  other 
officers.  Kittredge  v.  Warren  (1844)  14  N.  H.  509,  522.  It  would 
seem  therefore  that  in  the  case  of  real  estate  the  levy  of  attachment 
does  not  give  the  court  from  which  the  process  issues  possession  or 
custody.  Heidritter  v.  Oil  Cloth  Co.  (1884)  112  U.  S.  294;  In  re 
Hall  (1896)  73  Fed.  527.  But  see  So.  Bk.  &  Trust  Co.  v.  Folsom 
(1896)  75  Fed.  929. 

Expressions  may  be  found  to  the  effect  that  the  principles  of 
comity  which  arise  in  this  connection  are  based  upon  the  fact  of  the 
court's  jurisdiction.  Covell  v.  Heyman,  supra.  But  in  view  of  the 
purpose  of  such  principles  and  the  rules  of  procedure  that  have  been 
adopted  under  them,  the  position  that  the  root  idea  is  not  jurisdiction 
but  possession  appears  to  be  the  better.  Buck  v.  Colbath  (1865)  3 
Wall.  334;  Wiswall  v.  Sampson  (1852)  14  How.  U.  S.  52.  A 
practical  result  of  this  position  is  to  vest  in  the  court  first  obtaining 
possession,  not  only  the  right  to  dispose  of  the  property  subject  to  pre- 
existing liens  upon  it,  but  the  right  to  adjudicate  the  validity  of  the 
liens  themselves.  The  general  right  of  a  court  to  regulate  and  pass 
upon  its  own  process  as  a  necessary  part  of  its  jurisdiction  is  well 
recognized.  Freeman  v.  Howe,  supra.  Yet  it  does  not  seem  possible 
to  escape  the  conclusion  that  the  court  first  acting  must  give  way  in 
this  respect  where  its  act  does  not  involve  possession  of  the  property 
in  question.  In  re  Hall,  supra.  While  the  importance  of  this  as 
between  state  and  federal  courts  is  minimized  by  the  fact  that  the 
latter  in  issuing  process  are  governed  by  the  state  laws,  U.  S.  Rev. 
Stat.  (1872)  §  915,  and  follow  the  state  courts  where  possible  in  inter- 
pretation and  practice,  Rice  v.  Commission  Co.  (1895)  71  Fed.  151,  it 
is  interesting  as  an  apparent  exception  to  the  general  rights  of  priority 
recognized  in  conflicts  of  jurisdiction. 


State  Control  of  Non-Navigable  Waters. — The  question  of  the 
control  of  a  state  over  non-navigable  waters  flowing  entirely  within 
its  boundaries  has  lately  been  presented  in  New  Jersey.  McCarter, 
Atty.  Gen.  v.  Hudson  County  Water  Co.  (1905)  61  Atl.  710.  The 
defendant  company  chartered  in  New  Jersey,  was  pumping  water  out 
of  the  Passaic  river  and  transporting  it  by  pipes  into  New  York,  con- 
trary to  a  statute  of  New  Jersey.  The  defendant  contended  that  the 
statute  was  void  as  being  in  violation  of  the  constitutional  guarantees 
of  property  and  a  regulation  of  interstate  commerce.  The  court 
placed  its  decision  upon  the  novel  ground  that  the  state,  owning  the 
bed  of  a  navigable  portion  of  the  river  further  down,  was  entitled  to 
riparian  rights  and  consequently  could  insist  upon  having  the  waters 
of  the  river  come  down  undiminished  except  by  the  lawful  use  of  the 
upper  riparian  proprietors.  The  case  really  involves  the  larger  prin- 
ciple of  the  right  of  a  state  by  legislation  to  prevent  the  taking  of  water 
from  a  stream  and  the  transportation   of  it  into  another  state,  the 
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stream  being  navigable  in  its  lower  courses  and  flowing  wholly  within 
the  state. 

On  the  question  thus  raised  there  is  but  little  authority.  Howell 
v.  Johnson  (1898)  89  Fed.' 556,  doubts  the  existence  of  any  property 
right  in  the  state  such  as  would  entitle  it  to  regulate  the  use  of  its 
non-navigable  streams,  although  the  case  was  decided  on  the  ground 
that  a  vested  right  in  the  individual  arose  upon  a  grant  by  the  general 
government  See  Lamson  v.  Vailes  (1900)  27  Colo.  201.  It  has 
also  been  suggested  that  a  state  could  prevent  the  removal  of  the  bed 
of  a  river  from  its  jurisdiction  by  invoking  the  principle  of  state 
ownership  of  water,  propounded  in  its  constitution.  Bigelow  v. 
Draper  (1896)  6  N.  D.  152.  But  it  would  seem  dangerous  to  found 
the  state's  right  to  control  its  non-navigable  waters  on  the  theory  of 
state  ownership,  because  of  the  difficulty  of  defining  the  nature  of 
such  a  property  right.  It  is  said  that  where  the  stream  is  navigable, 
the  state  by  virtue  of  ownership  of  the  bed  holds  the  water  as  state 
property  in  trust  for  the  public.  Cobb  v.  Davenport  (1867)  32  N.  J. 
L.  369.  But  if  the  stream  were  non-navigable  throughout,  and  its 
banks  and  bed  the  subject  of  private  ownership,  we  take  it  that  the 
sum  of  the  riparian  rights  would  amount  to  ownership  in  the  riparian 
owners,  and  that  the  state  would  have  no  right  to  interfere  as  having 
any  property  in  the  water.  Tiedeman  Lim.  of  Police  Power  §  125. 
Even  where  the  states  have  announced  the  public  ownership  of  non- 
navigable  streams,  Colo.  Const.  Art.  16,  §  5;  N.  D.  Const.  §  210;  Wy. 
Const.  Art  8,  §  1,  such  ownership  is  construed  so  as  not  to  interfere 
with  vested  riparian  rights,  Bigelow  v.  Draper,  supra,  and  is  also  sub- 
ject to  the  right  of  the  federal  government  to  protect  navigation 
below.  U.  S.  v.  Rio  Grande  Irrigation  Co.  (1899)  174  17.  S.  690. 
And  in  view  of  the  doctrine  of  undivided  sovereignty  in  the  people  of 
the  United  States,  it  is  doubtful  if  the  state  governments  have  any 
more  property  in  the  water  of  the  state  than  in  the  land.  But  see 
McCready  v.  Virginia  (1876)94  U.  S.  391,  as  to  views  upon  state 
property. 

A  far  simpler  basis  on  which  to  found  the  right  of  a  state  to  con- 
trol the  waters  within  its  confines,  is  the  police  power.  By  its  pre- 
amble, the  statute  in  question  purports  to  be  enacted  in  the  exercise 
of  this  power  of  the  state,  and  it  is  clearly  within  the  scope  of  such 
power.  A  state  may  legislate  in  behalf  of  the  public  health  to  prevent 
the  pollution  of  its  streams.  State  v.  Wheeler  (1882)  44  N.  J.  L.  88; 
Stale  v.  Griffin  (1896)  69  N.  H.  1.  A  fortiori  it  should  have  power 
to  conserve  the  streams  themselves  for  a  proper  water  supply  and  in 
the  interests  of  navigation.  Granted  even  that  the  water  becomes 
personalty  on  the  exercise  of  riparian  rights,  as  where  there  is  no 
lower  proprietor,  or  under  the  law  of  appropriation,  as  in  the  irriga- 
tion states,  Vernon  Co.  v.  Los  Angeles  (1895)  106  Cal.  237,  256,  the 
state  may  annex  conditions  to  its  use  in  the  exercise  of  the  police 
power  just  as  it  may  annex  conditions  to  the  ownership  of  game 
reduced  to  possession.  White  v.  Canal  Co.  (1896)  22  Colo.  191; 
Canal  Co.  v.  Southworth  (1889)  *3  CoJo-  lIli  Amer.  Exp.  Co.  v. 
Illinois  (1890)  133  111.  649.  In  short,  it  may  well  seem  that  the  con- 
trol of  a  state  over  its  non-navigable  waters  is  merely  co-extensive 
with  a  proper  exercise  of  the  police  power.     Nor  would  this  contro 
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be  any  greater  in  those  western  states  claiming  ownership  of  the  water 
by  their  constitutions,  for  it  does  not  appear  that  they  could  establish 
property  rights  in  the  water  any  more  than  they  could  in  the  land  in 
the  absence  of  a  special  grant  by  the  United  States. 


The  Effect  of  Insanity  upon  Contractual  Powers. — The 
rights  and  obligations  created  by  a  contract,  one  of  the  parties  to 
which  was  insane  at  the  time  of  its  making,  was  raised  in  a  recent  case 
in  Alabama.  The  payee  of  a  promissory  note  after  becoming  insane 
transferred  it  to  the  plaintiff.  In  a  suit  against  the  maker  it  was  held 
for  the  defendant  on  the  ground  that  the  plaintiff  had  no  interest 
therein,  an  insane  person  being  incapable  of  making  a  contract. 
Walker  v.   Winn  (1905)  39  So.  12. 

This  view  recognizing  the  necessity  of  mental  capacity  in  the  cre- 
ation of  a  contract,  is  logically  unimpeachable  and  has  been  followed 
in  some  jurisdictions  in  this  country.  Dexter  v.  Hall  (1872)  15 
Wall.  9;  Ger.  S.  &  L.  Soc.  v.  DeLashmutt  (1895)  67  Fed.  399; 
Van  Deusen  v.  Sweet  (1873)  51  N.  Y.  378;  Farley  v.  Parker  (1876) 
6  Ore.  105;  Eider  v.  Schumacher  (1893)  18  Colo.  433.  The  weight 
of  authority  in  this  country,  however,  is  undoubtedly  in  favor  of  the 
position  that  contracts  made  by  an  insane  person  before  formal  ad- 
judication of  insanity,  are  merely  voidable  and  are  binding  upon  the 
parties  until  the  insane  person  or  his  representative  takes  steps  to  dis- 
affirm them.     Parsons  on  Contracts,  8th  ed.,  422-3. 

The  American  jurisdictions  in  adopting  this  position  have  disre- 
garded entirely  the  rule  of  the  common  law  to  the  effect  that  the  deed 
of  a  person  non  compos  was  void.  Thompson  v.  Leach  (1697)  3 
Salk.  300;  Yates  v.  Bowen  (1739)  2  Strange  1104.  On  the  other 
hand  they  have  extended  the  holding  that  the  effeofmentofan  insane 
person  was  voidable  rather  than  void,  Beverley's  Case  (1602)  4  Co. 
123b,  first  to  deeds,  A  His  v.  Billings  (Mass.  1843)  6  Mete  415,  and 
thence  to  contracts  in  general.  Carrier  v.  Sears  (Mass.  1862)  4 
Allen  336.  A  statement  in  2  Black  Comm.  291  has  been  supposed 
to  support  this  view  but  has  been  severely  criticised.  2  Sugden  on 
Powers,  6th  ed.,  195.  The  fact  that  the  essence  of  the  old  act  of 
feoffment  lay  in  the  symbolic  divestiture  and  transfer  of  seisin  by 
physical  act  and  that  no  question  of  mental  capacity  was  involved, 
would  seem  to  account  for  the  distinction  made  by  the  common  law 
between  the  deeds  and  the  enfeoffments  of  one  insane.  The  effort  to 
apply  this  conclusion  to  the  deeds  of  to-day,  having  regard  to  the 
modern  conception  of  the  function  of  a  seal,  would  seem  indefensible. 
In  re  Be  Silver  (Pa.  183^)  5  Rawle  110. 

A  common  resort  of  the  courts  in  seeking  support  for  the  illogical 
position  under  consideration  is  to  insist  upon  the  analogy  between 
the  contracts  of  infants  and  those  of  insane  persons  on  the  basis  that 
both  are  wanting  in  capacity  to  make  a  binding  contract.  Lord 
Mansfield  in  Zouch  v.  Parsons  (1765)  3  Burr.  1794,  1807,  repudiated 
this  analogy  and  its  later  pursuit  has  led  the  courts  into  many  inac- 
curacies. 4  Columbia  Law  Review  433.  An  infant  may  have  the 
mental  capacity  to  contract  and  his  contracts  are  held  voidable,  not 
because  he  has  no  mind,  as  is  the  case  with  one  insane,  but  for  the 
protection  which  the  law  presumes  him  to  need.  Robinson  v.  Weeks 
(1868)  56  Me.    102,  107.     See  the  dissenting  opinion  of  Cole,  J.,  in 
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Allen  v.  Berryhill  (1869)  27  la.  534,  551,  for  an  excellent  discussion 
of  this  point. 

Probably  the  chief  explanation  of  the  prevalence  of  this  anomalous 
doctrine  that  insanity  does  not  absolutely  destroy  the  contractual 
powers,  is  to  be  found  in  the  frequent  confusion  of  contractual  with 
quasi-contractual  principles.  The  decisions  commonly  notice  the 
absence  of  a  mind  necessary  to  contract  but  find  it  expedient  to  hold 
the  insane  person  bound  at  least  by  a  voidable  contract,  for  the  pro- 
tection of  the  other  party.  Eaton  v.  Eaton  (1874)  37  N.  J.  L.  109; 
Flack  v.  Gottschalk  (1898)  88  Md.  368,  375.  The  natural  inference 
is  that  the  court  has  in  mind,  not  a  real  contract,  ^ut  an  obligation 
imposed  by  the  law  although  enforced  in  a  contract  action,  Pearl 
v.  M'Dowell  (Ky.  1830)  3  Marsh.  659,  662,  and  the  measure  of  re- 
covery in  such  a  case  should  be  determined  not  by  the  terms  of  the 
contract,  but  by  the  benefit  received  by  the  other  party.  Further 
evidence  of  the  consideration  by  the  courts  of  the  equitable  principle 
of  unjust  enrichment  in  thus  granting  a  recovery  upon  the  contract  is 
to  be  found  in  the  rule  commonly  recognized,  Page  on  Contracts 
§  901  and  cases  cited,  that  the  contract  will  not  be  held  binding  on 
thenon  compos  mentis  provided  he  can  put  the  adverse  party  in  statu 
quo  by  restoring  to  him  the  consideration  received  or  its  equivalent. 


Right  of  a  Special  Depositor  to  a  Priority. — It  is  one  of  the 
duties  of  a  trustee  of  an  express  trust  to  keep  the  trust  fund  separate 
and  distinct  from  his  own  personal  funds.  Bemmerly  v.  Woodward 
(1899)  124  Cal.  568.  Where  he  has  mingled  the  funds  and  thereaf- 
ter become  bankrupt,  the  early  rule  in  equity  forced  the  cestui  to 
come  in  with  the  trustee's  general  creditors  on  the  ground  that  the 
identity  of  the  res  had  been  lost  Ex  parte  Dale  &  Co.  (1879)  n  Ch. 
Div.  772  and  authorities  cited.  In  order,  however,  that  the  trustee 
might  not  by  his  own  wrong  deprive  the  cestui  of  his  priority,  equity, 
came  to  recognize  in  the  cestui  a  new  right,  an  equitable  charge  in 
the  mingled  funds.  Knatchbtdl  v.  Hallett  (1879)  13  Ch.  Div.  696, 
708-721;  Nat.  Bank  v.  Ins.  Co.  (1881)  104  V.  S.  54,  68-70.  But  a 
person  who  gives  another  money  which  by  the  agreement  is  to  be 
mingled  with  the  other's  personal  funds  has  no  intention  to  create  a 
trust  The  necessity  of  an  intention  to  create  and  maintain  a  sep- 
arate fund  in  order  to  constitute  a  trust  seems  to  have  been  disre- 
garded in  the  dictum  of  a  recent  case  in  the  federal  court.  A  depos- 
ited a  check  "for  collection"  with  the  B  bank  who  forwarded  to  the 
C  bank  "for  collection."  The  C  bank  collected  and  remitted  by  its 
own  draft  on  a  New  York  bank.  The  C  bank  then  became  insolvent 
and  by  order  of  its  receiver,  payment  on  the  draft  was  refused.  It 
was  held  inter  alia  that  the  C  bank  continued  under  a  trust  obligation 
to  A,  although  there  might  be  a  uniform  custom  among  banks  to  re- 
mit the  proceeds  of  checks  sent  them  for  collection  by  their  own 
drafts;  the  intention  of  the  parties  being  nevertheless  that  the  special 
depositor  should  not  be  a  mere  creditor.  Holder  v.  Western  German 
Bank  (C.  C.  A.  6th  C.  1905)  136  Fed.  90.  If  there  was  no  author- 
ity to  mingle,  Knatchbull  v.  ffallett,  supra,  is  in  point  If  there  was 
such  authority,  the  depositor's  preference  cannot  be  based  on  trust 
principles.  Farley  v.  Turner  (1857)  26  L.  J.  Ch.  710;  Montagu  v. 
Pac.  Bank  (1897)  81  Fed.  602;   City  of  St.  Louis  v.  Johnson  (U.  S. 
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1879)  5  Dill.  241,  present  the  same  confusion,  holding  that  a  trust  is 
impressed  on  the  special  deposit,  although  the  facts  negative  any  in- 
tention to  maintain  a  separate  fund.  See  also  Cutler  v.  Am.  Exch. 
Nat.  Bank  (1889)  113  N.  Y.  593  and  Drovers'  Nat.  Bank  v. 
O'Hare  (1887)  119  111.  646.  Where  there  is  clearly  an  intention  to 
have  the  funds  kept  separate  special  deposit  constitutes  a  trust. 
Peak  v.  Ellicotl  (1883)  30  Kan.  156. 

In  the  absence  of  a  statute  requiring  the  recording  of  chattel  mort- 
gages, a  special  preference  might  be  found  where  mingling  is  author- 
ized on  the  theory  of  an  equitable  lien  or  mortgage,  if  the  Court 
could  find  an  agreement  to  give  such  security.  For  equity  will  en- 
force such  an  agreement,  both  as  regards  assets  owned  by  the  equi- 
table mortgagor  at  the  time  of  the  mortgage,  Donald  &  Co.  v.  Hewitt 
(1859)  33  Ala.  534,  and  those  acquired  thereafter.  Tailby  v.  The  Offi- 
cial Receiver  (1888)  L.  R.  13  App.  Cas.  523.  Such  equitable  lien 
is  superior  to  the  rights  of  general  creditors.  Carter  v.  Holman 
(1875)  60  Mo.  498.  As  equity,  by  the  equitable  mortgage,  gives 
effect  to  the  intention  of  the  parties,  an  oral  agreement  would  be  as 
valid  as  a  written  agreement,  the  writing  not  under  seal  being  no 
more  efficient  than  mere  words  in  effecting  the  conveyance  of  a  legal 
estate.  Pomeroy  Eq.,  3rd  ed.,  §  1235.  It  might  be  difficult  to  sat- 
isfy the  requirement  of  particular  identification,  Adams  \ .  Johnson 
(1866)  41  Miss.  258,266,  but  an  understanding  that  all  the  funds  of 
the  bank  should  be  liable  as  security  to  the  special  depositor  would 
seem  sufficient.  In  most  states,  however,  recording  statutes  have 
abrogated  the  equitable  rule  that  prior  in  time  is  prior  in  equity. 
Pomeroy  Eq.  §  1291  n.  3.  In  such  states  the  special  depositor  who 
authorizes  a  mingling  could  not  be  given  a  preference  on  any  ground, 
there  being  no  record  of  the  mortgage. 


Constitutionality  of  a  Statute  Restricting  Common  Law 
Remedy  for  Libel. — To  overcome  the  effect  of  the  troublesome  com- 
mon law  fiction  of  implied  malice  in  libel,  5  Columbia  Law  Review 
610,  has  been  the  object  of  not  a  little  legislative  action.  94  Ohio 
Laws,  p.  295;  Gen.  Stat.  Conn.  §1116;  Rev.  Laws  Mass.  (1902) 
p.  1564.  The  Ohio  statute  is  worded  as  follows  :  "If  it  shall  appear 
....  that  the  publisher,  upon  demand ....  published  a  full re- 
traction ....  the  presumption  of  malice  attaching  to ... .  the  publication 
of  said  libelous  matter  shall  be  thereby  rebutted. "  In  a  lately  decided 
case  the  defendant  published  a  retraction  immediately  following  the 
libel.  The  plaintiff,  however,  claimed  that  the  statute  should  not 
avail  the  defendant  because  no  demand  had  been  made  for  the  re- 
traction. The  court  sustained  the  plaintiff,  holding  that  the  statute 
in  question,  unless  construed  so  as  to  give  force  to  the  words  "upon 
demand,"  would  deprive  the  defendant  of  his  lawful  remedy  and  so 
be  unconstitutional  as  conflicting  with  the  provision  in  the  Ohio 
Constitution  that  "  every  person,  for  an  injury  done  him  in  his.... 
reputation,  shall  have  remedy  by  due  course  of  law."  Post  Pub. 
Co.  v.   Butler  (1905  C.  C.   A.  Ohio)  137  Fed.  723. 

The  court  reaches  this  conclusion  by  the  following  steps:  (1)  At 
common  law  the  plaintiff  had  only  to  prove  a  publication  actionable 
per  se  to  recover  general  damages,  since  injury  was  necessarily  pre- 
sumed from  the  words  themselves.     (2)  Under  the  statute,  being  com- 
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pelled,  upon  the  publication  of  a  retraction,  to  prove  actual  malice, 
the  plaintiff  is  thereby  restricted  to  the  recovery  of  special  damages, 
viz.,  for  pecuniary  loss.  (3)  The  latter  being  in  most  cases  impos- 
sible to  prove,  the  statute  virtually  destroys  the  right  to  recover  for  a 
non  pecuniary  injury,  and  therefore  is  unconstitutional  unless  the 
words  "  on  demand  "  be  construed  as  mandatory. 

The  fundamental  fallacy  in  this  reasoning  is  the  assumption  that 
the  statutory  retraction,  in  rebutting  the  presumption  of  malice, 
necessarily  precludes  the  plaintiff  from  general  damages.  But  this 
involves  the  primary  assumption  that  the  source  of  general  damages, 
t.  e.t  the  presumption  of  injury  arising  from  words  actionable  per  se, 
is  in  some  way  dependent  on  the  presumption  of  malice  arising  from 
the  same  words.  On  the  contrary,  since  malice  is  not  implied  unless 
the  words  are  actionable  per  se,  and  since  words  are  not  actionable 
per  se  unless  they  necessarily  import  injury,  Odgers,  Libel  3d  ed., 
1,  2,  it  would  seem  in  the  last  analysis  that  the  law  will  only  pre- 
sume malice  where  it  will  first  find  injury.  Chalmers  v.  Payne  (1835) 
2  Cromp.,  M.  &  R.  155.  Accordingly,  although  the  statutory  retrac- 
tion may  rebut  the  presumption  of  malice,  it  does  not  thereby  destroy 
the  presumption  of  injury,  and  thus  it  is  erroneous  to  conclude  that 
because  the  plaintiff  must  prove  actual  malice,  he  may  no  longer 
recover  general  damages.  Moore  v.  Stevenson  (1858)  27  Conn.  14; 
Osborne  v.  Troup  (1891)  60  Conn.  485,  491.  Therefore,  unless  a  con- 
trary intention  may  be  deduced  from  the  proviso  clause  of  the  act — 
thus  illogically  employing  an  extremely  broad  interpretation  in  order 
to  reach  a  strict  result — it  may  be  presumed  that  the  purpose  of  the 
legislature  was  merely  to  compel  a  plaintiff  actually  to  prove  malice 
where  the  common  law  had  hitherto  presumed  it.  Hotchkiss  v.  Porter 
(1862)  30  Conn.  414.  Such  a  modification  of  the  rules  of  evidence 
would  seem  clearly  within  the  proper  scope  of  legislative  control. 
Cooley,  Const.  Lim.  525. 

On  this  theory  the  statement  of  the  court  that  "similar enact- 
ments in  Michigan,  Kansas,  and  North  Carolina  have  been  held  un- 
constitutional "  is  not  sustained  by  the  cases  cited.  The  statutes 
under  consideration  in  Park  v.  Free  Press  Co.  (1888)  72  Mich.  560, 
and  in  Hanson  v.  Krehbiel  (1904)  68  Kan.  670,  differ  from  the  Ohio 
enactment  in  the  vital  respect  that  they  each  specifically  limit  the 
plaintiff  to  special  damages.  In  the  North  Carolina  case,  Osborne  v. 
Leach  (1904)  135  N.  C.  628,  not  only  was  the  act  in  question  differ- 
ent, but  the  court,  far  from  declaring  it  unconstitutional,  upheld  its 
constitutionality.  The  court  in  the  principal  case  alludes  to  Allen  v. 
Pioneer  Press  Co.  (1899)  4°  Minn.  117,  as  having  been  "sustained 
seemingly  because  of  the  mandatory  provision  for  a  retraction."  On 
the  contrary,  that  case  takes  the  extreme  position  that  although,  under 
the  statute,  the  effect  of  a  retraction,  whether  on  demand  or  no  is  not 
specified,  is  to  deprive  the  plaintiff  of  general  damages,  still  this  is  not 
unconstitutional. 

It  is  submitted  that  the  reasoning  in  the  principal  case  is  unsound, 
but  it  is  not  contended  that  the  court  might  not  have  properly  reached 
the  same  result  by  holding  that  the  enactment  in  question,  being  in 
derogation  of  the  common  law  rules  of  evidence,  must  be  construed 
strictly.  Sedgwick,  Stat.  &  Const.  Law,  319.  On  this  ground  full 
force  might  well  have  been  given  to  the  exact  wording  of  the  statute. 


RECENT  DECISIONS. 

Admiralty — Abandonment — Effect  Upon  Contract  of  Af- 
freightment.— A  vessel  en  route  from  Pensacola  to  Montevideo  having 
been  abandoned  was  subsequently  picked  up  and  brought  into  Boston. 
The  master  sought  possession  of  the  vessel  and  cargo  in  order  to  complete 
the  voyage,  but  the  cargo  owner  disputed  his  right  to  continue  the  contract 
of  affreightment.  Held,  four  justices  dissenting,  an  abandonment  at  sea 
gives  the  cargo  owner  an  irrevocable  right  to  treat  the  contract  as  at  an 
end.     The  Eliza  Lines  (1905)  26  Sup.  Ct.  Rep.  8. 

This  decision  is  in  accord  with  the  English  rule,  The  Cito  (1881)  L.  R. 
7  Pro.  D.  5,  but  is  the  first  definitive  treatment  of  the  subject  in  this  coun- 
try. See  Lewis  v.  Elizabeth  and  Jane  (1823)  1  Ware  33.  It  is  based  upon 
the  supposition  that  a  forced  abandonment  at  sea  is  indicative  of  an  inten- 
tion to  repudiate  the  contract  of  affreightment ;  but  that  this  is  erroneous 
is  clear  from  the  fact  that  in  most  of  the  reported  cases  the  master  has 
sought  to  recover  the  vessel  and  continue  the  voyage.  The  better  rule 
would  seem  to  be  that  the  cargo  owner's  option  to  treat  the  contract  as  at 
an  end  arises  only  where  the  master's  failure  to  continue  the  voyage  has 
been  so  protracted  as  to  amount  to  a  breach  going  to  the  essence  of  the 
contract  Holmes,  J.,  seems  to  favor  the  earlier  English  rule  that  an 
abandonment  ipso  facto  ends  the  contract.  The  Kathleen  (1874)  L.  R.  4 
Adm.  &  Ecc.  269. 

Admiralty — Torts — Fellow-Servant. — The  plaintiff,  while  unload- 
ing a  ship  as  the  servant  of  a  master  stevedore,  was  injured  by  a  "steam 
winch  operated  by  a  servant  of  the  defendant.  Both  winch  and  servant 
had  been  loaned  to  the  plaintiff's  master  and  were  under  his  control.  Held, 
the  plaintiff  having  alleged  merely  negligence  in  furnishing  a  competent 
winchman  may  not  on  trial  set  up  a  single  act  of  negligence  on  the  part  of 
such  winchman.  In  any  case  such  negligence  could  avail  the  plaintiff 
nothing,  since  the  winchman  was  his  fellow-servant.  The  Steamship  Elton 
(appellant)  v.  Peter  Bellew,  U.  S.  C.  C.  A.  3d  Circuit,  Jan.  2,  1906. 

This  elaborate  dictum  is  of  importance,  since  Gray,  J.,  in  his  opinion 
expressly  disapproves  The  Slingsby  (1903)  120  Fed.  748,  and  paves  the 
way  for  a  reversal  of  that  case.  His  opinion  will  likewise  cast  doubt  upon 
The  Gladistry  (1904)  128  Fed.  591,  and  Mc Gough  v.  Ropner  (1898)  87 
Fed.  534,  cases  contra.  The  weight  of  authority  supports  Gray,  J.  Rouke 
v.  Collier  Co.  (1877)  2  C.  P.  D.  205;  Donovan  v.  Laing  (1893)  1 
Q.  B.  629. 

Attorneys — Admission  to  Bar — Pendency  of  Disbarment  Pro- 
ceedings in  Another  State.— One  Hovey  had  applied  for  and  obtained 
admission  to  the  California  bar,  but  had  failed  to  disclose  at  the  time  of 
admission  that  disbarment  proceedings  were  pending  against  him  in  another 
state.  Later,  because  of  this,  an  action  was  begun  to  disbar  him  in  Cali- 
fornia. Meanwhile,  the  proceedings  in  the  other  state  had  resulted  in  his 
vindication.  Held,  it  not  being  clear  that  the  pendency  of  the  disbarment 
proceedings  was  present  in  the  applicant's  mind  because  of  his  then 
weakened  physical  condition,  his  failure  to  disclose  was  insufficient  evidence 
of  such  a  bad  moral  character  as  would  require  disbarment.  In  re  Hovey 
(Cal.  1905)  81  Pac.  1019. 

The  power  to  disbar  is  discretionary  and  should  be  exercised  with 
great  caution.  Ex  parte  Burr  (1824)  9  Wheat.  531.  But  the  courts  gen- 
erally exercise  the  power  where  the  attorney  has  been  guilty  of  a  crime,  In 
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reKirby  (1898)  10  S.  D.  414,  even  though  pardoned  ;  In  the  Matter  of 

(1881)  86  N.  Y.  563;  but  see  Scott  v.  State  (1894)  6  Tex.  Civ.  App.  343; 
or  has  a  generally  bad  character  within  or  without  the  course  of  his  pro- 
fession; In  re  Percy  (1867)  36  N.  Y.  651  ;  People  v.  Pay  son  (1905)  215 
111.  476;  or  has  been  guilty  of  fraud  in  obtaining  admission.  Case  of  Low- 
enthal  (1882)  61  Cal.  122.  The  facts  in  the  principal  case  would  not  seem 
to  constitute  fraud,  In  re  Baum  (1890)  10  Mont.  223,  and  the  case  is  other- 
wise clearly  within  the  decisions. 

Carriers — Passengers — Termination  of  Relation. — A  passenger, 
having  unnecessarily  lingered  in  the  station  for  ten  minutes  after  alighting 
at  his  destination,  was  injured  on  leaving  the  station  by  falling  over  a  loose 
tie.  Held,  by  voluntarily  lingering,  he  had  terminated  his  status  as  a  pas- 
senger.    Glen  v.  Railroad  Co.  (Ind.  1905)  75  N.  E.  283. 

A  passenger  remains  such  until  he  has  had,  under  all  the  circum- 
stances, a  reasonable  time  to  leave  the  station,  1  Columbia  Law  Review 
129,  or  to  alight  from  the  cars;  Chicago,  etc.,  R.  R.  Co.  v.  Frazer  (1895)  55 
Kan.  582  ;  and  he  must  leave,  in  a  proper  manner,  the  cars,  McKimble  v. 
Railroad '(1885)  139  Mass.  542,  and  the  station.  Allerton  v.  Railroad (1888) 
146  Mass.  241.  The  principal  case  is  the  converse  of  the  general  rule  that 
one  is  a  mere  licensee  who,  intending  to  buy  a  ticket,  enters  a  station,  and, 
being  unable  to  purchase,  remains  there.  Heinlin  v.  Railroad  (1888)  147 
Mass.  136.  The  principal  case  is  directly  supported  by  Brunswick,  etc., 
R.  R.  Co.  v.  Moore  (1897)  101  Ga.  684;  Davis  v.  Railroad  (1900)  25  Tex. 
Civ.  App.  8. 

Corporations— Service  of  Process — Agent  Appointed  by  State. 
— The  defendant,  a  non-resident  domestic  corporation,  was  incorporated 
under  a  general  statute,  which  reserved  the  rignt  to  alter  any  charter  or  to 
alter  or  repeal  any  law  applicable,  and  also  provided  that  the  corporation 
should  appoint  an  agent  to  accept  service  of  process.  A  subsequent 
statute  constituted  the  State  Auditor  an  attorney  in  fact  to  accept  service 
for  such  corporation.  The  State  brings  mandamus  to  compel  the  defend- 
ant to  execute  a  power  of  attorney  in  accordance  with  the  act.  Held,  the 
act  was  constitutional.  State  v.  St.  Mary's  Franco-American  Petroleum 
Co.  (W.  Va.  1905)  51  S.  W.  865. 

Under  its  sovereign  powers  a  State  may  provide  by  statute  for  other 
than  personal  service  upon  its  own  citizens  to  sustain  a  personal  judgment, 
Harryman  v.  Roberts  (1879)  52  Md.  64;  Cassidy  v.  Leitch  (1877)  2  Abb. 
N.  C.  315,  even  when  the  citizen  is  temporarily  absent  from  the  State; 
Sturgis  v.  Fay  (1861)  16  Ind.  429;  Matter  of  Denick  (1895)  92  Hun,  161  ; 
but  to  be  constitutional  within  the  due  process  of  law  provision,  the  statute 
must  make  it  reasonably  probable  that  the  defendant  will  receive  notice 
of  the  pendency  of  the  suit.  Betancourt  v.  Eberlin  (1882)  71  Ala.  461; 
Matter  of  the  Empire  City  Bank  (1858)  18  N.  Y.  199.  As  the  statute 
in  the  principal  case  fails  in  this,  its  constitutionality  cannot  be  upheld  as 
an  exercise  of  the  State's  sovereignty  to  render  effective  the  jurisdic- 
tion of  its  courts,  Pinney  v.  Providence  Loan  and  Investment  Co.  (1900) 
106  Wis.  396,  unless  it  can  be  said  that  the  statute  by  implication  directs 
the  auditor  to  communicate  notice  of  process  to  the  corporation.  Town 
of  Hinckley  v.  Kettle  River  R.  Co.  (1897)  70  Minn.  105.  However  as 
the  right  Of  a  corporation  to  appoint  its  own  agent  is  an  incident  to  its 
franchise,  Mechem,  Agency  §  44,  the  statute  comes  within  the  reserved 
amending  power.  Dartmouth  College  v.  Woodward  (181 9)  4  Wheat. 
578,  712. 

Corporations — Service  of  Process — Withdrawal  from  State 
and  Revocation  of  Agent's  Authority.— A  statute  provided  that 
no  foreign  corporation   should  do  business  in  the  state  until  it  designated 
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an  agent  for  service  of  process,  and  that  the  agency  should  continue  until 
the  substitution  of  another.  Held,  the  defendant  could  not  revoke  the 
agency;  that  under  the  statute  the  corporation's  withdrawal  from  the  state 
did  not  destroy  the  designation,  and  that  the  statute  permitted  subsequent 
service  upon  the  agent  for  claims  arising  in  the  state,  while  the  corpora- 
tion did  business  there,  and  that  in  so  doing  the  statute  was  constitutional. 
Groel  v.  United  Electric  Co.  (N.  J.  1905)  60  Atl.  822. 

A  foreign  corporation  not  doing  business  in  a  state  is  not  subject  to 
the  jurisdiction  of  its  courts  for  purposes  of  a  personal  judgment.  St. 
Clair  v.  Cox  (1882)  106  U.  S.  350;  Goldeyv.  Morning  News  (1894)  156 
U.  S.  518.  Similarly,  after  a  corporation  ceases  to  do  business  in  a  state, 
its  courts  have  no  more  jurisdiction  over  it  than  if  it  had  never  done 
business  therein.  Eureka  Mercantile  Co.  v.  California  Ins.  Co.  (1900) 
130  Cal.  153;  Friedman  v.  Empire  Life  Ins.  Co.  (1900)  101  Fed.  535. 
But,  since  the  courts  of  a  state  have  jurisdiction  while  the  foreign  corpora- 
tion transacts  business  in  the  state,  at  least  if  a  statute  prescribes  the  mode 
of  service,  Mutual  Life  Ins.  Co.  v.  Spratley  (1898)  172  U.  S.  602,  a 
statute  which  saves  the  court's  jurisdiction  over  such  causes  of  action,  is 
constitutional.  Davis  v.  Kansas  &*  Texas  Coal  Co.  (1904)  129  Fed.  149. 
Such  statutes  have  been  enforced  without  any  question  as  to  their  constitu- 
tionality. Collier  v.  Mutual  Reserve  Ass'n  (1902)  T19  Fed.  617;  Wood- 
wards. Mutual  Reserve  Ins.  Co.  (1904)  178  N.  Y.  485. 

Corporations — Stock — Payment  in,  Property — Test  to  Deter- 
mine the  Value  Thereof.- -By  statute  of  New  Jersey,  corporate  stock 
may  be  issued  for  certain  kinds  of  property  "  to  the  amount  of  the  value 
thereof."  A  creditor  brought  action  against  some  stockholders,  alleging 
that  the  property  paid  in  was  not  worth  the  face  value  of  the  stock  issued. 
Held,  the  value  of  such  property  is  what  the  corporation  would  have  been 
willing  to  pay  for  it  in  cash  ;  and  that  in  estimating  such  value  no  consider- 
ation should  be  given  to  the  increase  in  earning  power  of  the  property  due 
to  the  corporation's  ability  to  restrict  competition.  See  v.  Hefipenheimer 
(N.  J.  1905)  61  Atl.  843. 

The  United  States  courts  hold  in  such  cases  that  the  bona  fide 
assessed  value  of  the  property  by  the  shareholders  is  conclusive  as  against 
third  persons.  Coit  v.  Gold  Amalgamating  Co.  (1886)  119  U.  S.  343. 
But  it  is  also  held  that  such  valuation  is  not  conclusive  on  the  court,  which 
must  see  that  money's  worth  has  beenj^aid  in.  Dunlap  v.  Rauch  (1901) 
24  Wash.  620.  The  first  doctrine  seems  preferable,  inasmuch  as  the  effect 
of  the  second  is  to  transfer  the  valuation  from  the  stockholders,  eminently 
fitted  to  decide  it,  to  a  less  informed  court.  The  principal  case  seems  to 
follow  the  United  States  doctrine,  but  contradicts  itself  by  refusing  to  con- 
sider anticipated  profits  as  an  ingredient  in  the  make  up  of  value,  a  matter 
the  corporation  would  have  considered  of  the  first  importance  in  its 
decision. 

Corporations— What  Constitutes  "  Doing  Business  "  by  a 
Foreign  Corporation  within  the  State. — The  plaintiff,  a  foreign 
corporation,  sued  for  the  price  of  a  cargo  of  coal  sold  to  defendant  in  New 
York.  The  defendant  contended  that  as  the  plaintiff  was  doing  business 
within  the  State  without  having  first  procured  the  certificate  required  by 
I  1 5  of  the  General  Corporation  Law,  the  action  could  not  be  maintained. 
Held,  the  plaintiff  in  executing  the  sale  was  not  "  doing  business  "  within 
the  meaning  of  the  statute,  and  could  recover  on  the  contract.  Penn  Col- 
lieries Co.  v.  McKeever  (1905)  183  N.  Y.  98. 

According  to  the  great  weight  of  authority  a  single  act  of  business  such 
as  making  a  contract,  Cooper  Mnfg.  Co.  v.  Ferguson  (1884)  113  U.  S.  727, 
or  a  sale,  Colorado  Iron  Works  v.  Mining  Co.  (1890)  15  Colo.  499,  does 
not  constitute  doing  business  within  the  meaning  of  the  statutes,  contra 
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State  v.  Bristol  Savings  Bank  (1895)  J  08  Ala.  3.  It  should  be  shown  that 
the  corporation  intended  to  establish  a  continuous  rather  than  a  temporary 
business.  People  v.  Barker  (1898)  157  N.  Y.  159,  165,  through  a  single  act 
indicating  a  purpose  to  engage  in  business  is  sufficient.  John  Deere  Plow 
Co.  v.  Wyland  (1904)69  Kan.  255. 

Constitutional  Law — Coat  of  Arms  or  Seal  of  Commonwealth 
— Use  as  Trade  Marks. — A  Massachusetts  statute,  Statutes  of  1903, 
c.  195  §1,  forbade  the  use  for  advertising  purposes  of  the  commonwealth 
seal  and  coat  of  arms,  the  law  to  take  effect  one  year  from  its  enactment. 
The  defendant  was  indicted  under  the  statute.  Held,  the  statute  was  con- 
stitutional, and  it  was  immaterial  that  the  defendant  had  entered  into  con- 
tracts for  the  manufacture,  sale,  and  delivery  of  goods  so  marked.  Com- 
monwealth v.  Sherman  (Mass.  1905)  75  N.  E.  71. 

The  importance  of  seals  in  early  English  society  led  the  royal  seal  to  be 
spoken  of  and  protected  as  "  the  key  of  the  kingdom."  1  Pollock  &  Mait- 
land  194.  As  early  as  1351,  25  Edw.  Ill,  c.  2,  a  statute  was  passed 
making  the  counterfeiting  of  the  Great  or  Privy  Seal  high  treason.  This 
was  repealed  in  1830,  n  Geo.  4  &  1  Wm.  4,  c.  66,  s.  31  ;  but  a  later  statute 
has  made  the  offense  a  felony.  24  &  25  Vict  c.  98,  s.  I.  The  right  of  a 
state  to  protect  its  seal  thus  seems  thoroughly  recognized  in  the  English 
law.  As  to  the  interference  with  defendant's  contracts,  where  the  state 
passes  a  valid  act,  it  is  immaterial  that  the  act  interferes  with  rights  per- 
fected between  its  enactment  and  the  date  of  its  taking  effect.  City  of 
Salem  v.  Maynes  (1877)  123  Mass.  372. 

Constitutional  Law— Municipal  Corporations — Police  Power 
— Advertising  Signs. — Unsightliness. — For  the  sole  purpose  of  pre- 
venting unsightliness,  a  municipal  corporation  passed  an  ordinance  declar- 
ing unlawful  the  erection  of  billboards  for  advertising  purposes  and  the  use 
of  fences  for  the  same  purposes.  Held,  the  ordinance  was  void,  not  being 
a  valid  exercise  of  the  police  power.     Bryan  v.  Chester  (Pa.  1905)  61   Atl. 

894. 

Although  a  municipal  corporation  may  regulate  the  erection  of  bill- 
boards and  fences  where  the  public  safety  is  involved,  Rochester  v.  West 

(1900)  164  N.  Y.  510;  Passaic  v.  Sign  Co.  (N.  J.  1904)  58  Atl.  343,  it  may 
not  exercise  such  a  power  merely  on  the  ground  of  unsightliness,  Posting 
Co.  v.  Atlantic  City  (N.  J.  1904)  58  Atl.  342  ;  3  COLUMBIA  LAW  REVIEW 
587,  unsightliness  not  being  considered  of  sufficient  public  importance  to 
warrant  the  regulation  of  private  property.  Such  a  decision  as  this,  how- 
ever, is  based  wholly  upon  the  court's  refusal  to  recognize  the  violation  of 
esthetic  feelings  as  a  cause  of  action,  and  it  is  conceivable  that  the  time 
may  come  when  such  an  ordinance  as  the  one  in  the  principal  case  will  be 
upheld.     Freund,  Police  Power  §  182. 

Constitutional  Law — Police  Power — Equal  Protection  of 
the  Laws. — A  statute  requiring  the  separation  of  negroes  and  white 
persons  on  street  cars,  contained  an  exception  in  favor  of  "  colored  nurses 
having  the  care  of  white  children  or  sick  white  persons."  Held,  the  statute 
was  unconstitutional.     State  v.  Patterson  (Fla.   1905)  39  So.  398. 

The  legislature  may,  upon  reasonable  grounds,  Connolly  v.  Pipe  Co. 

(1901)  184  U.  S.  540,  560,  classify  persons  for  the  purpose  of  legislation. 
Magoun  v.  ///.  Trust  &*  Savings  B'k.  (1897)  170U.  S.  283,  293  ;  Clark  v. 
Kansas  City  (1899)  176  U.  S.  114  ;  Am.  Sug.  Re/.  Co.  v.  Louisiana  (1900) 
1 79  U.  S.  89.  Accordingly,  the  courts,  in  reviewing  laws  similar  to  that  of 
the  principal  case,  have  not  questioned  exceptions  in  favor  of  "  persons 
employed  as  nurses,"  Anderson  v.  L.  &*  N.  Ry.  Co,  (1894)  62  Fed.  46,  or 
"  nurses  attending  children  of  the  other  race."  Plessyv.  Ferguson  (1896) 
163  U.S.  537.     But  the  Florida  statute  in  extending  exceptional  privilege 
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to  colored  nurses  only  is  clearly  unconstitutional  as  within  the  rule  that 
laws  applicable  only  to  a  class  must  affect  equally  all  persons  within  it. 
Barbierv.  Connolly  (1884)  113  U.  S.  27  ;  5  Columbia  Law  Review  60. 

Constitutional  Law.— Police  Power.— Sales  of  Merchandise  in 
Bulk.  — The  plaintiff  brought  action  to  have  the  sale  of  the  stock  of  a 
tailoring  establishment  in  New  York  set  aside,  as  not  in  compliance  with 
S.  L.  1902  chap.  528,  which  provided  that  the  sale  of  a  stock  of  merchan- 
dise in  bulk  should  be  void  against  creditors,  unless  both  seller  and  pur- 
chaser made  an  inventory,  and  unless  the  purchaser  notified  each  creditor 
of  the  cost  price  and  the  price  to  be  paid  by  him  for  the  stock,  five  days 
before  the  sale.  Held,  the  statute  was  unconstitutional  as  interfering 
with  the  freedom  of  contract.    Wright  v.  Hart  (1905)  182  N.  Y.  330. 

While  statutes  relating  to  the  public  health  and  safety  are  universally 
recognized  as  within  the  police  power  of  the  state,  Beer  Co.  v.  Mass  (1877) 
97  U.  S.  25,  more  difficulty  exists  concerning  those  relating  to  the  public 
welfare.  However,  laws  regulating  the  conduct  of  various  occupations  are 
upheld.  Lawton  v,  Steele  (1894)  152  U.  S.  133  ;  Otis  v.  Parker  (1903)  187 
U.  S.  606.  The  legislatures  may  enact  laws  to  prevent  fraud,  Tiedeman, 
Limitations  §  89,  and  by  the  weight  of  authority  statutes  substantially  like 
the  one  in  the  principal  case  are  constitutional,  Squire  &>  Co.  v.  Tellier 
(1904)  185  Mass.  18;  Mc  Daniels  v.  Connelly  Shoe  Co.  ( 1 902)  30  Wash.  549, 
except  where  a   criminal  penalty  has  been  imposed.    Block  v.  Schwartz 

(1904)  27  Utah  387.  The  decision,  however,  seems  to  represent  the  mod- 
ern tendency  of  introducing  a  standard  of  reasonableness  above  that  of 
legislative  policy.    Freund,  Police  Power  §  63. 

Constitutional  Law— Water  Courses — State  Control.— The 
State  sought  to  restrain  the  defendant  from  transporting  water  by  mains 
from  the  Passaic  River  to  a  point  outside  the  State,  contrary  to  the  statute. 
Held,  the  State  as  a  riparian  owner  has  the  right  to  have  the  waters  come 
to  the  State  lands  undiminished  except  as  affected  by  the  rights  of  upper 
riparian  owners,  McCarter  v.  Hudson  County  Water  Co.  (N.  J.  1905)  61 
At.  710.    See  Notes,  p.  113. 

Contracts — Compelling  Employer  to  Employ  Union  Labor. — 
The  defendant  employer  contracted  with  a  labor  union  to  employ  only 
members  of  its  union  in  good  standing.  He  failed  to  perform.  The 
union  then  brought  suit  on  a  promissory  note  given  by  the  defendant  to 
secure  due  performance.     Held,  such  a  contract  was  valid.  Jacobs  v.  Cohen 

(1905)  183  N.  Y.  207. 

The  decision  overrules  the  holding  of  the  lower  court,  90  N.  Y.  Supp. 
854,  and  follows,  in  its  reasoning  and  conclusions,  the  position  taken  by 
the  Review  in  a  criticism  of  the  case  as  it  was  decided  below.  5  Colum- 
bia Law  Review  239. 

Contracts— Effect  of  Insanity — Negotiable  Paper. — The  payee 
of  a  promissory  note,  subsequently  becoming  insane,  transferred  the  note  to 
the  plaintiff  who  sued  the  maker.  Held,  the  defendant  transferred  no  title 
since  an  insane  person  cannot  contract.  Walker  v.  Winn  (Ala.  1905)  39 
So.  12.  See  Notes,  p.  115. 

Contracts — Theatre  Tickets — Speculators.— The  defendants  as 
proprietors  of  a  theatre  issued  tickets  of  admission  bearing  this  condition, 
"  If  sold  on  the  sidewalk,  this  ticket  will  be  refused  at  the  door."  They 
placed  signs  at  the  theatre  entrance  and  employed  private  detectives  to 
warn  people  that  the  condition  would  be  enforced.  The  plaintiff,  a  licensed 
speculator,  applied  for  an  injunction  against  the  defendants  on  the  ground 
that  his  business  was  being  ruined  through  their  acts.     Held,  the  defend- 
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ants  could  issue  tickets  subject  to  this  condition  and  had  a  right  to  notify 
purchasers  that  it  would  be  enforced.  Collister  v.  Hay  man  (N.Y.  1905)  34 
N.  Y.  L.  J.  871. 

In  declaring  that  a  theatre  ticket  is  a  mere  license  issued  pursuant  to  a 
contract,  and  revocable,  the  court  followed  the  admitted  weight  of  author* 
ity.  Wood  v.  Leadbitter  (1845)  13  M.  &  W.  838;  Purcell  v.  Daly  (1886) 
19  Abb.  N.  C.  301.  But  under  the  plaintiff's  pleadings  it  is  difficult  to  see 
how  the  nature  of  the  right  in  the  ticket  was  involved.  The  defendants 
were  acting  within  their  legal  rights  in  persuading  others  not  to  buy  from 
the  plaintiff,  Quetler  v.  Altntan  (1901)  26  Ind.  A  pp.  587;  Robison  v.  Texas 
Pine  Land  Ass.  (Tex.  1897)  40  S.  W.  843,  and  the  plaintiff  has  failed  to 
set  out  a  cause  of  action.  The  effect  of  the  condition  on  the  ticket  would 
be  to  make  it  impossible  for  the  plaintiff  to  ask  for  any  relief  in  equity. 

Criminal  Law — Double  Jeopardy. — Two  indictments  were  found 
against  defendant,  respectively  charging  the  commission  on  the  same  day 
of  rape  on  and  incest  with  the  same  female,  under  the  age  of  consent.  On 
the  trial  for  rape,  the  State  was  permitted  to  prove  all  acts  of  intercourse 
within  the  period  of  the  Statute  of  Limitations,  but  on  motion  of  defendant 
it  relied  on  one  act.  Defendant  was  acquitted.  On  a  subsequent  trial  for 
incest,  the  State  relied  on  an  act  committed  on  a  different  date.  Held,  the 
plea  of  former  acquittal  was  good  on  demurrer,  both  at  common  law  and 
under  a  statute.  State  v.  Price  (Iowa  1905)  103  N.  W.  195.  See  NOTES, 
p.  110. 

Criminal  Law — Homicide — Charge  to  Jury — Malice. — In  a  prose- 
cution for  murder  the  court  correctly  defined  malice  as  provided  by  a 
section  of  the  code,  and  then  gave  a  further  definition  (taken  from  another 
section)  which  was  inapplicable  to  the  case.  Held,  such  an  erroneous  in- 
struction was  not  a  ground  for  reversal.  People  v.  Waysman  (Cal.  1905) 
81  Pac.  1087. 

The  charge  of  a  court  is  to  be  considered  as  a  whole,  Hodges  v.  State 
(1886)  22  Tex.  App.  415,  and  an  isolated  instruction,  although  erroneous  or 
misleading,  is  no  ground  for  reversal  if  the  instructions  as  a  whole  present 
the  case  properly.  Cowen  v.  People  (1853)  14  111.  348.  But  a  charge 
which  is  unfair  unless  explained  and  which  is  calculated  to  prejudice  the 
defense  of  the  accused  is  erroneous,  Wicks  v.  State  (1870)  44  Ala.  398, 
and  where  inconsistent  charges  are  given,  one  of  which  is  erroneous,  the 
jury  is  presumed  to  have  followed  that.  Steinmeyer  v.  People  (1880)  95 
111.  383;  People  v.  Berlin  (1894)  10  Utah  39.  Moreover,  such  a  charge, 
not  withdrawn,  is  not  cured  by  a  subsequent  correct  charge  on  the  same 
point  People  v.  Hill  (1892)  65  Hun,  420;  Thompson,  Trials  §§2326,  2407. 
In  the  principal  case,  malice  having  been  so  defined  as  possibly  to  preju- 
dice the  prisoner,  the  verdict  should  have  been  set  aside.  Hays  v.  State 
(1883)  14  Tex.  App.  330. 

Equity — Injunction — Picketing  by  Strikers. — The  defendant 
strikers  maintained  a  "  picket "  line  around  the  plaintiff's  premises,  using 
toward  the  plaintiff's  workmen  threatening  and  profane  language,  but  of- 
fering no  violence.  Held,  the  defendants  were  in  contempt  for  violation 
of  an  injunction  against  unlawful  interference  with  the  plaintiff's  business. 
Atchison,  etc.,  Ry.  v.  Gee  (1905)  139  Fed.  582. 

Injury  to  occupation  or  business  by  unwarranted  interference  with 
employes  has  long  been  recognized  as  a  civil  wrong,  1  Columbia  Law 
Review  123,  though,  as  regards  the  rights  of  the  injured  employe,  some- 
what modified  in  England,  Allen  v.  Flood  [1898]  A.  C.  I,  and  to  some  ex- 
tent in  this  country.  2  Columbia  Law  Review  400.  Although  there  is 
no  logical  distinction  between  occupation  and  business  in  this  connection, 
the  remedy  in  favor  of  the  employer,  by  legal  action,  Carew  v.  Rutherford 
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(1870)  106  Mass.  1,  and  more  frequently  by  injunction,  U.  P.  Ry.  Co-  v. 
Rue/  (1902)  120  Fed.  102,  is  seldom  denied,  at  least  where  the  interference 
is  accompanied  by  violence,  Allis  Chalmers  Co.  v.  Reliable  Lodge  (1901) 
in  Fed.  264,  or  threats  of  violence.  Am.  Steel  &*  Wire  Co.  v.  Unions 
(1898)  90  Fed.  608.  If  the  right  of  action  be  on  the  theory  of  a  wilful  in- 
jury without  lawful  excuse,  2  Columbia  Law  Review  37,  39,  it  may  well 
exist  although  no  violence  appears  if  actual  injury  is  done.  Walker  v. 
Cronin  (1871)  107  Mass.  555.  And  when  such  injury  would  be  continu- 
ous or  irreparable,  the  remedy  by  injunction  should  go  to  the  same  extent. 
Sherry  v.  Perkins  (1888)  147  Mass.  212. 

Evidence— Memorandum  Substituted  for  Recollection — Not 
Written  by  Witness. — A  memorandum  was  sought  to  be  introduced 
as  evidence  of  a  transaction  between  defendants  and  witness.  The  latter, 
even  after  consulting  the  memorandum  had  no  independent  recollec- 
tion of  the  facts  embodied  therein.  Held,  the  memorandum  was  inad- 
missible as  a  substitute  for  witness'  recollection,  since  it  was  neither  written 
by  him  nor  could  he  testify  that  it  was  accurate  when  made.  McCarthy 
v.  Meaney  (1905)  183  N.  Y.  190. 

At  an  early  date  the  South  Carolina  courts  admitted  memoranda  as  a 
substitute  for  recollection  where  the  witness  could  testify  as  to  their  ac- 
curacy when  made,  State  v.  Rawls  (1820)  2  Nott  &  McCord  332,  and  after 
a  struggle,  Lawrence  v.  Barker  (1830)  5  Wend.  301,  the  New  York 
courts  followed.  Merrill  v.  R.  R.  (1837)  16  Wend.  586,  598.  The  hold- 
ing of  the  court  in  the  principal  case  is  sound,  since  the  witness  could  not 
testify  as  to  the  accuracy  of  the  memorandum  when  made.  The  further 
limitation  laid  down  in  Gilchrist  v.  B'klyn  (1875)  59  N.  Y.  495,  and  How- 
ard v.  McDonough  (1879)  77  N.  Y.  592,  followed  in  the  principal  case, 
that  the  memorandum  must  have  been  written  by  the  witness  himself, 
seems  too  narrow.  Clark  v.  Bank  (1898)  32  App.  Div.  316,  322,  aff'd 
(1900)  164  N.  Y.  498  ;  1  Wigmore  Evid.  §  748. 

Libel— Constitutional  Law — Construction  of  Statute  Re- 
stricting Common  Law  Remedy. — An  Ohio  statute  declared  that  if 
the  publisher  of  a  libel,  "  upon  demand  "  made  a  full  retraction,  the  pre- 
sumption of  malice  arising  from  the  libel  should  thereby  be  rebutted. 
Held,  statute  should  only  operate  where  the  retraction  is  made  pursuant  to 
plaintiff's  demand  ;  otherwise  the  statute  would  be  unconstitutional.  Post 
Pub.  Co.  v.  Butler  (1905)  137  Fed.  723.    See  Notes,  p.  117. 

Pleading  and  Practice — Conflict  of  Jurisdiction  —  Prior 
Attachment  by  Federal  Court.— Real  property  of  the  defendant,  at- 
tached in  a  suit  brought  by  the  plaintiff  in  a  Federal  court,  was  later 
seized  and  sold  by  receivers  appointed  in  a  State  court  under  insolvency 
proceedings.  The  plaintiff  having  obtained  judgment  in  the  former  action, 
the  marshal's  sale  was  stayed  by  the  State  court.  Held,  the  Federal  court 
would  not  enjoin  further  proceedings  by  the  State  court  to  prevent  such 
sale.  Lngraham  v '.  National  Salt  Co.  (1905)  139  Fed.  684.  See  NOTES, 
p.  112. 

Pleading  and  Practice — Excessive  Damages — Remittitur. — In 
an  action  for  libel,  the  jury  found  a  verdict  for  the  plaintiff  for  a  sum  which 
the  Court  of  Appeals  considered  excessive.  Held,  the  court  had  no  juris- 
diction, without  the  defendant's  consent,  to  order  that  unless  the  plaintiff 
would  consent  to  reduce  the  damages,  there  should  be  a  new  trial.  Watt 
v.  Watt  [1905]  App.  Cas.  115. 

The  principal  case  is  in  conflict  with  the  great  weight  of  American 
authority  which  permits  a  remittitur  in  tort  actions  where  damages  cannot 
be  mathematically  computed  and  the  only  error  is  excessive  damages. 
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Ark.  Valley  Land,  etc.,  v.  Mann  (1889)  130  U.  S.  69;  Branch  v.  Bass 
(Tenn.  1858)  5  Sneed  366;  Noxon  v.  Remington  (Conn.  1005)  61  Atl. 
963;  Heimlich  v.  Tabor  (Wis.  1905)  68  L.  R.  A.  669;  Sutherland, 
Damages,  3rd  ed.  §  460.  Contra:  Gulf,  etc.,  Ry.  Co.  v.  Coon  (1888)  69 
Texas  730 ;  and  see  Hale,  Damages  234.  As  the  American  principle 
renders  it  possible  for  the  court  to  encroach  upon  the  functions  of  the  jury, 
the  doctrine  of  the  principal  case  seems  the  safer  one,  5  Columbia  Law 
Review  166,  although  it  is  open  to  the  criticism  of  delaying  the  adminis- 
tration of  justice  and  unnecessarily  increasing  the  costs  of  litigation. 

Pleading  and  Practice — Garnishment — Waiver  of  Exemp- 
tion.- The  wages  of  a  laborer,  with  his  consent,  were  garnished  under 
the  Code.  Held,  the  exemption  of  laborer's  wages  up  to  $25  could  not  be 
waived,  and  that  the  constitutional  right  to  waive  all  exemptions  did  not 
apply  to  exemptions  from  garnishment.  Richardson  v.  Kaufman  (Ala. 
I9°5)  39  So.  308. 

Garnishment  in  Alabama  and  in  this  country  generally  is  a  proceeding 
of  purely  statutory  creation,  fones  Adm'r'  v.  Crews  (1879)  64  Ala.  368; 
Rindge  v.  Green  (1879)  52  Vt.  204,  derived  historically  from  the  custom  of 
London  and  Exeter.  White  v.  Simpson  (1894)  107  Ala.  386  ;  Railroad  v. 
Crane  (1882)  102  111.  249;  1  Comyn'sDig.  449;  1  Rolle's  Abr  552.  For  an 
early  statute  see  2  Mass.  Pub.  Laws,  673  (Feb.  28,  1795).  Therefore  the 
right  to  garnish  exists  only  where  created  by  statute.  Picquet  v.  Swan 
(1827)  4  Mason  443  ;  Fisher  v.  Consequa  (1809)  2  Wash.  (C  C)  382.  The 
Alabama  code  creates  no  such  right  against  wages  up  to  $25.  Hence  the 
exemption  of  the  wages  is  due  to  a  lack  of  right  in  the  plaintiff,  not  in  the 
debtor's  inability  to  waive  an  exemption.  It  follows  that  the  constitutional 
guaranty  of  the  right  of  waiver  does  not  apply. 

Pleading  and  Practice— Judgment  Creditor — Assignability 
of  Rights  of  Redemption.— By  statute  judgment  creditors  were  given 
the  right  to  redeem  a  debtor's  property  from  an  execution  sale.  Held,  this 
was  a  privilege  personal  to  those  named  in  the  statute  and  did  not  pass  by 
the  assignment  of  a  judgment.  Chambers  v.  Pollak  (Ala.  1905)  39 
So.  316. 

In  this  interpretation  of  the  statute,  the  court  expressly  adopts  the 
rules  of  construction  previously  applied  to  a  statute  regulating  the  assign- 
ment of  a  mortgagor's  equity  of  redemption  after  foreclosure  by  the  mort- 
gagee. Powers  v.  Andrews  (1888)  84  Ala.  289.  But  as,  in  judgments,  the 
right  to  redeem  is  incident  to  the  ownership  of  the  judgment,  it  would  seem 
immaterial  whether  the  party  suing  is  the  judgment  plaintiff  or  his  assignee, 
Freeman,  Executions  §  317,  and  under  a  statute  similar  to  that  of  the  prin- 
cipal case,  the  assignee  has  been  held  a  judgment  creditor  in  contem- 
plation of  law.  Van  Rensselaer  v.  Sheriff  (1823)  1  Cow.  443,  (the  present 
New  York  statute  expressly  confers  this  right  on  the  assignee,  R.  S. 
§  1450) ;  Sweezey  v.  Chandler  (1849)  11  111.  445.  This  latter  view  accords 
with  the  weight  of  authority  and  seems  the  better  on  principle. 

Statutes — Execution  Against  Wages— Physician's  Services. — 
A  statute  provided  that  execution  might  issue  against  the  wages  of  the 
judgment  debtor  "  when  a  judgment  has  been  recovered  wholly  for  neces- 
saries sold,  or  work  performed  in  a  family  as  domestic."  The  plaintiff  as 
assignee  of  a  surgeon's  claim  for  services  rendered  to  the  defendant's  wife, 
seeks  to  bring  himself  within  the  statute  on  the  theory  that  the  services 
were  necessaries  sold.  Held,  if  the  statute  is  construed  as  a  whole,  the 
express  mention  of  the  services  of  a  domestic  shows  the  legislative  intent 
to  exclude  all  other  kinds  of  service.  Taylors.  Barker  (1905)  95  N.  Y. 
Supp.  474. 
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At  common  law  the  term  "  necessaries  "  included  a  physician's  serv- 
ices, May  hew  v.  Thayer  (Mass.  1859)  8  Gray  172,  and  also  work  per- 
formed by  a  domestic.  Flynn  v.  Messenger  (1881)  28  Minn.  208;  Phillips 
v.  Sanchez  (1895)  35  Fla.  187.  The  express  mention  of  the  latter  kind  of 
service  after  using  the  expression  "  necessaries  sold  "  suggests  that  the  ex- 
pression was  used  in  its  popular  rather  than  its  legal  sense,  and  so  refers 
only  to  goods  and  chattels  bought.  Therefore,  under  the  maxim  expressio 
unius  est  exclusio  alterius,  it  is  clear  that  the  principal  case  should  be  sup- 
ported. 

Taxation— Trust  Fund.— The  plaintiff,  a  testamentary  trustee  ap- 
pointed by  a  Connecticut  court,  holding  as  the  res  stocks  and  bonds 
deposited  in  New  York,  was  domiciled  in  Ohio.  Held,  the  res  was  not  tax- 
able in  Ohio,  because  the  trustee,  being  under  the  control  of  a  Connecticut 
court,  did  not  "exercise  his  office"  in  Ohio.  Goodsite  v.  Lane  (1905) 
139  Fed.  593. 

It  is  well  settled  that  tangible  personal  property,  wherever  located, 
is  taxable  in  the  place  where  the  owner  is  domiciled,  Kirtland  v.  Hotch- 
kiss  (1879)  100  U.  S.  491,  and  that  for  this  purpose  the  trustee  is  the 
owner  of  the  res,  Perry,  Trusts  1 331 ;  Cooley,  Taxation,  3rd  ed.  660,  irre- 
spective of  the  location  of  the  court  under  whose  direction  the  trust  is 
created,  In  re  Ailman  (1891)  17  R.  I.  362,  even  though  some  cestuis,  the 
res,  and  the  supervising  court  may  all  be  without  the  jurisdiction.  Guthrie 
v.  Railroad  (1893)  158  Pa.  St.  433.  The  principal  case  seems  to  represent 
the  old  theory  that  protection  to  the  taxpayer,  not  jurisdiction,  is  the  test 
of  the  extent  of  the  taxing  power.  See  Cooley  Taxation,  3rd  ed.,  I,  22-23. 
For  a  criticism  of  the  general  doctrine  and  a  statement  of  its  remarkable 
possibilities,  see  5  Columbia  Law  Review  50. 

Trusts — Bank  Collections — Method  of  Remitting.— A  deposited 
a  check  "  for  collection  "  with  the  B  bank,  who  forwarded  to  the  C  bank  "for 
collection."  The  C  bank  collected  and  remitted  by  its  own  draft  on  a  New 
York  bank,  then  becoming  insolvent,  payment  on  the  draft  was  refused  by 
order  of  its  receiver.  A  sued  the  B  bank.  Held,  the  defendant  had  not 
acted  beyond  the  scope  of  its  authority.  The  plaintiff's  remedy  was  against 
the  C  bank,  the  trust  attaching  pro  tanto  to  the  mingled  funds  of  the  C 
bank,  although  there  might  be  a  general  custom  among  banks  for  remit- 
tances to  be  made  as  had  been  done.  Holder  v.  Western  German  Bank 
(1905)  136  Fed.  90.    See  Notes,  p.  116. 

Waters  and  Water  Courses— Appropriation — Adverse  User. — 
In  1 890  the  plaintiffs'  grantors  appropriated  all  the  low  waters  of  a  stream. 
In  1 891  the  defendant,  knowing  of  prior  appropriators,  and  not  intending 
to  deprive  them  of  water,  having  located  higher  up,  appropriated  surplus 
water,  using  enough  for  her  land  since  1894.  At  times  in  dry  seasons  she 
had,  at  request  of  plaintiffs'  grantors,  turned  water  down  to  them.  Held, 
by  the  trial  court,  the  defendant  was  entitled  by  adverse  user  to  water  for 
her  land  "at  all  seasons  of  the  year,  and  at  all  times."  The  supreme  court, 
ignoring  this  holding,  affirmed  the  decree  on  the  ground  of  prior  appropria- 
tion.    Minnie  Maud  Reservoir  Co,  v.  Grames  (Utah  1905)  81  Pac.  893. 

There  can  be  no  adverse  use  as  long  as  the  waters  of  a  stream  are 
sufficient  for  all.  Anaheim  Water  Co.  v.  Semitropic  Water  Co.  (1883) 
64  Cal.  185.  The  burden  of  proof  is  on  the  party  setting  up  title  to  water 
by  adverse  user,  to  prove  that  his  use  was  adverse  to  the  prior  appropri- 
ator,  continuous  and  uninterrupted  for  the  statutory  period.  Smith  v.  North 
Canyon  Water  Co.  (1898)  16  Utah  194 ;  American  Co.  v.  Bradford  (1865) 
27  Cal.  361  ;  Gould,  Waters  \  332.  A  permissive  use,  or  an  infringe- 
ment of  plaintiff's  rights  for  the  statutory  period  is  not  sufficient,  if  there 
has  been  any  acknowledgment  of  those  rights  or  any  act  of  ownership,  how- 
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ever  slight,  on  his  part.  Smith  v.  North  Canyon  Water  Co.,  supra ;  Ledu 
v.  Jim  Yet  Wa  (1885)  67  Cal.  346;  Gould,  Waters,  supra.  The  de- 
cision is  wrong  on  all  points.  The  finding  of  a  prior  appropriation  by 
defendant  is  directly  contrary  to  the  evidence.  The  dissenting  opinion  pf 
Straup,  J.,  is  correct. 

Waters  and  Water  Courses — Riparian  Rights — Appropria- 
tion.— Plaintiff  as  prior  appropriator  of  water  for  irrigating  purposes 
sought  to  enjoin  upper  riparian  owners  from  so  using  the  water.  Held, 
prior  to  the  statute  of  1886  authorizing  the  acquirement  of  rights  in  run- 
ning water  by  prior  appropriation,  the  common  law  doctrine  of  riparian 
rights  prevailed  in  the  State  of  Kansas,  and  local  customs  to  the  contrary 
were  invalid.  The  rights  of  the  parties  having  vested  before  1 886  were  not 
affected  by  subsequent  legislation.  Clark  v.  Allaman  (Kansas  1905)  80 
Pac.  571. 

The  decision  is  correct.  The  Western  doctrine  of  prior  appropriation 
may  exist  in  the  same  state  with  the  common  law  doctrine  of  riparian  rights, 
but  the  former  is  limited  to  public  lands.  Legislation  abrogating  the  doc- 
trine of  riparian  rights  and  substituting  the  rule  of  prior  appropriation  does 
not  affect  vested  riparian  rights.  Crawford  v.  Hathaway  (Neb.  1903)  93 
N.  W.  781.  A  riparian  owner  has  a  vested  common  law  right  to  a  reason- 
able use  of  the  water  for  irrigation,  in  derogation  of  which  a  lower  appro- 
priator can  acquire  no  rights  by  prescription  merely  because  the  riparian 
owner  has  not  exercised  them.    Hargrove  v.  Cook  (1895)  108  Cal.  72. 

Wills— Election  between  Legacy  and  Dower. — The  defendant's 
testator  bequeathed  $9,000  to  plaintiff's  testator,  the  widow,  in  lieu  of 
dower.  The  statute  provided  that  in  such  cases  of  testamentary  provision 
unless  the  widow  elected  within  one  year  to  take  the  dower  she  was 
deemed  to  have  elected  to  take  under  the  will.  Real  Property  Law  §§  180, 
181.  The  widow  died  within  the  year,  without  having  made  an  election. 
Held,  the  presumption  did  not  apply  because  the  widow  died  within  the 
year,  but  that  her  death  vested  the  right  to  collect  the  legacy  in  her  execu- 
tor.    Flynn  v.  McDermott  (1905)  183  N.  Y.  62. 

In  some  statutes  the  right  of  the  widow  to  take  dower  or  a  distributive 
share  in  her  husband's  estate,  when  provision  is  made  in  his  will  in  lieu 
thereof,  is  termed  an  election,  Young  v.  Boar dman  (1888)  97  Mo,  181,  in 
others,  a  waiver  or  renunciation  of  the  will.  At  her  ton  v.  Corliss  (1869) 
101  Mass.  40.  But  whatever  the  right,  it  is  so  strictly  personal  to  the 
widow,  that  it  cannot  be  exercised  by  the  guardian  of  an  insane  widow, 
Van  Steenwyck  v.  Washburn  (1884)  59  Wis.  483,  though  the  election 
has  been  sustained  where  made  by  the  guardian  with  the  court's  consent. 
Andrews  \.  Bassett  (1892)  92  Mich.  449.  Nor  does  the  right  pass  to  repre- 
sentatives or  heirs  of  a  widow,  though  she  die  before  the  expiration  of  the 
period  allowed  her  for  decision.  Croziers  Appeal  (1879)  9°  Pa-  St.  384. 
The  principal  case  is  therefore  sound. 
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The  Law  of  Contracts.  By  William  Herbert  Page.  Cincin- 
nati: The  W.  H.  Anderson  Co.,  1905.  Three  volumes,  pp. 
cccclxv,  3083. 

The  author  of  a  legal  treatise  on  any  of  the  great  general  branches 
of  the  law  must  find  difficulty  in  defining  the  limits  of  his  subject,  but 
this  difficulty  is  presented  in  its  most  aggravated  form  to  a  writer  on 
the  law  of  contracts. 

A  number  of  topics  usually  separately  treated  in  large  works  might 
logically  be  dealt  with.  Large  parts  at  least  of  the  law  of  Bills  and 
Notes,  Insurance,  Partnership,  Agency,  Damages,  Equity,  Corpora- 
tions, Quasi-Contracts,  Bankruptcy,  Conflict  of  Laws,  Statutes  of 
Frauds  and  Limitation  might  thus  be  included.  To  include  all  such 
topics,  however,  is  unwise,  for  one  seeking  information  on  such 
special  topics  will  naturally  refer  to  treatises  devoted  exclusively  to 
them.  Mr.  Page  has  not  included  in  his  plan  a  detailed  treatment  of 
all  these  divisions  of  the  law  of  contracts,  but  he  errs  on  the  side  of 
including  too  much  rather  than  too  little;  for  at  least  a  chapter  is  de- 
voted to  each  of  the  subjects  we  have  mentioned;  and  even  the  subject 
of  tortious  Interference  with  Contracts  is  given  a  chapter.  A  result  of 
this  method  is  that  not  only  are  some  of  these  subordinate  topics 
treated  so  summarily  that  the  student  or  practitioner  will  find  little  as- 
sistance— the  treatment  of  the  subject  of  Bankruptcy  is  thus  notice- 
ably unsatisfactory — but  some  questions  which  are  discussed  in  books 
on  contracts  exclusively  are  omitted.  The  question  whether  an  offer 
of  a  unilateral  contract  can  be  revoked  after  part  performance  of  the 
consideration  is  not  mentioned;  nor  is  the  possibility  suggested  that 
before  breach  of  an  unsealed  contract  the  promisor  may  renounce  his 
rights  without  consideration,  though  Sir  William  Anson  devotes  two 
pages  of  his  little  treatise  to  the  question,  and  there  are  American  au- 
thorities sanctioning  the  doctrine.  Also  the  very  important  topic  of 
contracts  for  the  benefit  of  third  persons  is  meagerly  treated. 

In  his  general  arrangement  the  author  follows  Sir  William  Anson's 
treatise.  This  arrangement  has  always  seemed  to  us  unfortunate  in 
including  under  the  heading  of  Formation  of  Contract,  treatment  of 
such  topics  as  Fraud,  Mistake,  and  Duress.  The  theory  of  this  ar- 
rangement is  that  there  is  no  "  reality  of  consent  "  if  mutual  assent 
is  induced  by  fraud,  mistake  or  duress,  but  it  is  desirable  to  dis- 
tinguish clearly  between  lack  of  assent  and  assent  which  may  be 
avoided.  This  distinction  is  vital  in  dealing  with  negotiable  paper 
and  with  contracts  by  which  property  is  transferred.  Even  in  other 
cases  it  n»ay  be  of  importance.  It  is  less  clear  upon  the  authorities 
but  still  true  that  legality  of  the  object  of  a  contract  is  not  essential 
to  its  formation,  in  spite  of  countless  statements  that  illegal  contracts 
are  void.  A  contract  to  marry  a  man  already  married  is  illegal  but 
may  be  enforced  by  a  plaintiff  who  was  ignorant  of  the  previous 
marriage.  Other  illustrations  might  be  given.  Fraud,  mistake,  dur- 
ess, and  illegality  are  defences  to  the  obligation  to  perform  a  con- 
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tract  or  equitable  grounds  for  its  rescission,  rather  than  vital  defects  in 
the  elements  necessary  for  its  formation. 

But  methods  of  arrangement  are  of  comparatively  small  import- 
ance and  we  turn  to  more  vital  matters.  The  work  may  be  consid- 
ered first  with  reference  to  its  value  as  a  collection  and  classified 
digest  of  decisions,  and  secondly  with  reference  to  the  author's 
contribution  to  the  law  by  clear  and  accurate  statement  of  legal 
theory. 

From  the  first  point  of  view  the  book  is  deserving  of  praise.  The 
collection  of  American  decisions  is  very  full,  and  is  brought  down 
surprisingly  near  to  the  time  of  publication.  English  decisions  are 
not  so  thoroughly  collected.  This  is  probably  accounted  for  by  the 
statements  of  the  author  in  his  prelace  indicating  his  aim  to  be  the 
exposition  of  American  law.  It  should  be  observed,  however,  that 
there  is,  strictly  speaking,  no  such  thing  as  the  American  law  of  con- 
tracts. Not  only  is  each  State  a  separate  jurisdiction,  but  on  most 
questions  there  is  little  ground  for  the  assumption  that  the  law  of  one 
State  resembles  that  of  another  more  than  that  of  England,  and  still 
less  for  the  assumption  that  English  decisions  are  of  less  persuasive 
authority  than  the  decisions  of  the  weaker  American  courts. 

The  cases  cited  by  the  author  upon  each  point  are  arranged  in  a 
definite  order — English  cases,  first,  then  decisions  of  the  Supreme 
Court  of  the  United  States  and  lower  Federal  courts,  then  decisions  of 
the  courts  of  the  several  states  in  alphabetical  order.  If  more  than 
one  decision  of  the  same  court  is  given,  the  most  recent  case  is  first 
cited,  followed  by  others  in  the  inverse  order  of  the  date  of  their  de- 
cision. This  systematic  arrangement  is  so  seldom  found  in  legal 
treatises  and  is  of  such  importance  to  the  reader,  especially  in  these 
days  when  scores  of  cases  can  be  cited  for  the  same  point,  that  it  de- 
serves emphasis. 

We  have  taken  several  pages  in  various  parts  of  the  book  and  ex- 
amined the  cases  cited.  The  result  justifies  the  conclusion  that  the 
cases  bear  out  the  propositions  for  which  they  are  cited  and  that  the 
names  of  the  cases  and  the  references  to  volume  and  page  are  given 
with  unusual  correctness.  The  fullness  and  accuracy  of  the  citations 
must  make  the  book  of  great  value,  both  to  the  practitioner  and  stu- 
dent. 

We  regret  that  we  cannot  praise  the  book  so  highly  for  its  state- 
ment of  legal  theory.  The  author  rarely  does  more  than  reproduce 
the  reasoning  given  in  the  cases.  Where  the  decisions  are  not  in  con- 
flict or  the  principles  under  discussion  are  simple  this  method  is  suc- 
cessful, but  where  there  is  diversity  of  authority  and  reasoning  in  the 
cases  and  where  the  questions  are  intrinsically  difficult,  no  one  can 
produce  satisfactory  results  without  thinking  out  for  himself  the  cor- 
rect solution  of  his  legal  problems  and  using  this  solution  as  a  test 
of  the  validity  of  varying  decisions. 

At  the  outset  the  author  objects  to  the  use  of  the  terms  unilateral 
and  bilateral  as  too  ambiguous  and  academic.  As  there  are  no  other 
single  words  to  indicate  the  distinction,  vital  in  the  law  governing 
both  the  formation  and  the  performance  of  contracts,  between  a 
promise  given  in  exchange  for  an  act  and  a  promise  given  in  exchange 
for  another  promise,  the  rejection  of  the  words  is  not  unnaturally  fol- 
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lowed  by  inadequate  grasp  of  the  ideas  which  they  represent.  This 
illustration  is  typical  of  a  lack  of  close  analysis  which  pervades  the 
book.  There  is  also  insufficient  statement  of  the  historical  develop- 
ment of  legal  doctrine.  In  his  statement  of  the  history  of  consider- 
ation, the  author  briefly  restates  Judge  Holmes'  theory  of  the  develop- 
ment of  assumpsit  from  debt,  and  does  not  refer  to  the  later  writings 
which  have  shown  that  theory  to  be  erroneous. 

Some  will  think  that  the  defects  we  have  noticed  are  of  slight  im- 
portance ;  that  the  proper  function  of  a  legal  treatise  is  to  state  the  law 
here  and  now,  and  that  it  is  useless  to  occupy  space  by  telling  what 
English  law  is,  or  what  the  law  used  to  be,  or  to  attempt  to  analyze 
the  principles  of  the  law  further  than  the  courts  have  done.  We  be- 
lieve, however,  that  these  things  are  highly  practical.  With  the  vast 
multiplication  of  decisions,  the  only  safety  is  in  seeking  by  every 
method — comparative,  historical,  and  analytical — the  fundamental 
principles  of  the  law. 

The  Principles  of  the  Administrative  Law  of  the  United 
States.  By  Frank  J.  Goodnow.  New  York  :  G.  P.  Putnam's  Sons. 
1905.     pp.  xxvii,  480. 

After  an  interval  of  twelve  years  this  work  on  American  Adminis- 
trative Law  follows  one  by  the  same  author  on  Comparative  Adminis- 
trative Law.  With  a  few  minor  exceptions  the  system  of  treatment 
adopted  in  the  earlier  work  is  adhered  to.  This  is  of  especial  advant- 
age in  a  study  which  is  of  so  recent  adoption  in  the  United  States. 
The  only  corresponding  chapter  of  the  earlier  work,  bearing  on 
American  administration,  whose  excision  from  the  new  is  complete, 
is  Chapter  IV  of  Book  V,  "The  Socialistic  Action  of  the  Adminis- 
tration.'' The  other  most  important  changes  in  the  system  of  treat- 
ment are  found  in  the  expansion  of  the  three  sections  of  Chapter  I  of 
Book  VI,  concerning  the  formation  of  the  control  over  the  administra- 
tion, to  three  chapters  in  the  new  work,  and  in  the  title  of  Chapter 
IV  of  the  same  book,  which,  if  the  old  terminology  had  been 
employed,  would  have  been  "The  Administrative  Jurisdiction  in 
the  United  States,"  but  which  appears  as  "Extraordinary  Judicial 
Remedies. " 

Perhaps  the  chief  difference  in  substance  between  this  work  and 
that  on  Comparative  Administrative  Law — if  the  expansion  in  treat- 
ment of  the  American  Law,  and  the  exclusion  of  the  European  Law, 
are  excepted — is  found  in  the  attention  given  to  the  functions  of  gov- 
ernment, and  their  separation.  Professor  Goodnow  states  that  there 
are  but  two  functions  of  government,  one  the  expression  of  the  state 
will,  the  other  the  execution  of  the  state  will ;  the  first  denominated 
Politics  and  the  second  Administration.  Though  the  distinction  may 
be  said  to  be  implicit  in  his  earlier  work — it  is  employed,  for  instance, 
in  Book  V,  on  administrative  action — its  full  development  has  been  a 
fruit  of  the  years  which  have  intervened.  Its  first  extended  presentation 
was  made  in  the  author's  "Politics  and  Administration"  which  ap- 
peared in  1899.  It  has  had  a  great  influence  on  the  present  book, 
even  in  more  detailed  phases,  as  in  the  discussion  of  the  legislature's 
power  of  special  legislation,  appointment,  and  removal.  Sacrificing 
the  Montesquieu  doctrine  as  it  does,  this  distinction  is  none  the  less 
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maintained  even  in  France,  and  at  the  hands  of  so  authoritative  a 
writer  as  M.  Dlucrocq.  A  searching  discussion  of  the  separation  of 
powers  is  most  important  in  the  United  States  at  the  present  time, 
and  there  is  none  that  approaches,  even  remotely,  this  by  Professor 
Goodnow.  It  is  surprising  how  many  notable  French  writers,  as 
M.  R6ne"  Jacquelin  and  M.  E.  Arthur  have  within  the  last  few  years 
devoted  monographs  to  this  subject.  If  the  subject  had  received 
slightly  corresponding  attention  in  the  United  States,  perhaps  the 
blindness  of  Congress  and  other  departments  of  the  government  with 
respect  to  administrative  functions — as  seen  in  the  recent  railroad  rate 
inquiry — would  have  been  cured  in  a  measure.  It  certainly  involves 
some  very  serious  questions  of  national  public  law. 

In  his  discussion  of  the  American  system  Professor  Goodnow  indi- 
cates clearly  that  the  principles  which  distinguish  the  national  admin- 
istration are,  in  important  respects,  very  different  from  those  which 
distinguish  the  state  administration,  and  both  are  to  be  distinguished 
from  the  local  administration.  This  is  worthy  of  particular  notice 
because  it  is  so  frequently  overlooked.  These  differences  are  seen 
for  example,  in  a  comparison  of  the  President's  power  of  removal  with 
that  of  the  governor,  or  the  municipality's  liability  for  tort  with  that 
of  the  state  or  national  government 

The  discussion  of  the  finality  of  administrative  determinations  will 
be  of  great  present  interest  to  many.  Professor  Goodnow  does  not 
take  the  position  assumed  by  some  foreign  commentators  on  our 
administrative  system  who  have  refused  to  recognize  the  American 
Court  of  Claims  as  having  Administrative  jurisdiction  because  an 
appeal  might  be  taken  from  its  decision  to  the  Supreme  Court  and 
judicial  control  thus  be  exercised.  Nor  does  he  go  to  another 
extreme  which  asserts  the  irresponsibility  of  the  administration  and 
declares  that  a  judicial  court  cannot  properly  be  put  over  an  admin- 
istrative office  in  the  United  States.  Professor  Goodnow  describes 
our  system  as  one  to  which  the  conception  of  the  responsibility  of  the 
administration,  except  as  regards  the  executive  head,  is  foreign.  It  is 
a  system  in  which  the  finality  of  the  administrative  determination 
varies,  for  instance,  as  the  administrative  tribunal  is  state  or  national, 
as  the  court  whose  control  is  sought  derives  its  authority  from  the 
Court  of  King's  Bench,  or  otherwise.  But  he  makes  it  perfectly  clear 
that  the  determinations  of  the  administrative  are  final  in  many  cases. 
This  finality  of  the  administrative  determinations  appears  not  as  a 
result  of  the  principle  of  separation  of  powers  though  that  has  played 
its  part,  but  as  a  result  of  the  considerations  of  justice  and  judicial 
and  administrative  expediency  as  they  have  appealed  to  the  courts. 

Of  closely  related  importance  is  the  treatment  of  administrative 
regulations,  the  ordinance  power  of  the  administration.  The  power 
to  issue  general  regulations  is  described  as  a  legislative  function  of 
the  administrative.  It  is  not  warped  into  place  with  the  assertion 
that  it  is  "  administrative. "  Rather  there  is  frank  recognition  of  the 
difficulty  of  distinguishing  from  legislation  the  power  to  make  that 
class  of  regulations  which  fixes  the  rights  and  duties  of  citizens.  It  is 
shown  that  the  justification  for  the  recognition  of  this  power  as  falling 
within  the  scope  of  executive  authority  is  historical.  It  is  evident 
that  the  author  does  not  share  the  convictions  of  those  who  maintain 
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that   legislation  is  one   of  the  proper,   even,  necessary  methods  of 
administration. 

From  both  the  legal  and  historical  standpoint  the  book  contains 
many  things  that  are  richly  suggestive.  There  is  very  little  in  our 
legal  or  political  literature  so  penetrating  as  for  example  the  exposi- 
tion of  the  effects  of  confinement  of  the  principle  of  separation  of 
powers  to  the  central  government. 

The  scheme  seems  not  to  permit  of  the  treatment  of  some  subjects 
which  no  doubt  would  have  been  considered  in  a  more  extensive 
treatise,  such  as  the  processes  of  the  central  administration,  ex  parte 
administrative  proceedings,  contests  before  the  patent  office,  protests 
to  the  land  office,  etc.  The  book  remains  to  be  written  which  shall 
analyze  the  decisions  of  the  Comptroller  of  the  Treasury,  those  of  the 
Commissioners  of  Internal  Revenue,  of  the  Board  of  General 
Appraisers,  and  similar  administrative  tribunals  though  it  is  to  be 
hoped  that  the  time  is  not  far  distant  when  they  will  be  given  as  sat- 
isfactory treatment  as  the  Interstate  Commerce  Commission  and  its 
decisions  have  recently  received. 

Professor  Goodnow's  book  is  prepared  for  the  use  of  "  students  of 
politics"  and  should  prove  of  great  value  to  such  students  as  to 
students  of  history  and  public  law  generally.  It  is  not  written  for  the 
legal  profession  directly,  but  to  those  lawyers  who  seek  more  than  a 
working  tool  in  their  profession,  a  true  appraisement  of  the  adminis- 
trative law,  it  will  appeal.  The  writing  of  such  a  work  moreover  is  a 
signal  public  service.  This  will  be  thoroughly  appreciated  by  any 
one  who  has  been  a  close  witness  of  the  problems  which  have  troubled 
the  national  government  during  the  past  year. 

American  Railroad  Rates.  Walter  Chadwick  Noyes.  Boston: 
Little,  Brown,  and  Company.    1905.   pp.  277. 

This  timely  little  book  is  a  masterpiece  in  its  sphere.  Whether 
the  reader  be  in  the  ranks  of  the  beseigers  or  the  defenders  of  the 
railroads,  he  would  wish  his  adversary  to  read  this  book  before  con- 
tinuing this  debate.  He  would  feel  that  the  fog  would  then  be  dis- 
pelled and  the  issues  clearly  defined.  That  is  the  great  value  and  the 
charm  of  the  work — its  simplicity  and  its  fairness  to  both  sides  to  the 
controversy. 

The  title  page  6tates  that  the  author  is  a  Connecticut  Judge,  the 
President  of  a  railroad,  and  the  author  of  other  legal  treatises.  Every 
page  bears  the  hall-mark  of  the  author's  broad  preparation  for  his  task 
and  gives  evidence  of  his  mature  and  certain  knowledge  of  the  subject 
in  hand.  The  view-point  of  the  judge  is  everywhere  evident,  and  it 
is  indeed  refreshing  to  the  wearied  student  of  recent  broadsides  of  the 
demagogues,  and  special  pleadings  of  the  railroads,  to  hear  the  evi- 
dence and  arguments  pro  and  con  so  ably  and  dispassionately  summed 
up  by  an  impartial  umpire.  No  less  effective  is  the  air  of  reality  and 
vitality  lent  to  this  highly  technical  subject  by  the  telling  examples  and 
pat  illustrations  of  every  abstract  principle.  The  railroad  president  in 
the  author  seems  to  be  a  repository  of  such  concrete  cases.  No 
sooner  does  one,  as  a  mere  theorist,  announce  his  panacea,  than  the 
graduate  traffic  manager  crumples  these  theories  by  telling  you  that 
this  very  scheme  was  tried  and  found  wanting  on  the  Mobile  and 
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Ohio  railroad  or  the  state- operated  roads  of  Prussia,  or  perhaps  on  his 
own  railroad.  The  legal  scholar  and  writer  is  evident  in  the  nice 
vocabulary,  and  terse,  forceful  periods.  These  crisp,  telling  sentences 
are  fired  at  one  as  from  a  gatling  gun,  and  with  the  precision  of  a 
sharp- shooter.     They  hit  the  bull's-eye  every  time. 

The  author  subdivides  his  subject  into  ten  chapters.  The  first 
four  describe  the  evolution  of  rates — the  principles  underlying  them 
as  a  toll  and  as  a  charge  for  carriage;  the  limitations  set  to  rates  on 
the  one  hand  by  the  ability  of  the  public  to  pay,  and  on  the  other 
hand  by  the  ability  of  the  carrier  to  conduct  its  business  on  its  rev- 
enues ;  the  elements  contributing  to  the  making  of  rates ;  and  finally 
the  function  of  classification  and  tariffs.  After  this  thorough  discus- 
sion of  fundamental  principles  he  devotes  two  chapters  to  the  subjects 
of  discrimination,  competition,  and  combination. 

Then  follows  a  historical  r6sum6  of  the  movement  of  rates  from 
the  time  of  the  civil  war  down  to  the  present,  and  a  comparison  of 
American  railroad  rates  with  those  in  foreign  countries.  The  ninth 
chapter  concerns  itself  with  an  account  of  State  regulation  of  rates, 
while  the  concluding  chapter  has  for  its  theme  the  all  absorbing  ques- 
tion of  Federal  Regulation. 

Like  an  able  general  Judge  Noyes  brings  up  all  his  reserves  for  the 
final  onslaught.  From  each  of  the  other  nine  chapters  he  seems  to 
have  been  surveying  the  field  of  this  final  one.  In  each  he  has  mar- 
shalled a  little  regiment  of  facts  and  principles  which  stubbornly 
resisted  all  attack.  At  the  end  he  summons  a  legion  that  sweeps 
all  opposition  before  it  in  a  complete  rout.  This  last  is  decidedly  the 
best  chapter  in  the  volume,  and  its  dissection  and  criticism  of  the 
federal  legislation  espoused  by  the  embryo  Solons  of  the  Lower  House 
are  as  convincing  as  they  are  merciless.  It  is  to  be  regretted  that  so 
many  of  our  congressional  representatives  are  so  much  engaged  as  to 
be  unable  to  study  this  single  chapter.  Every  reader  will  deplore  the 
fact  that  the  widows  and  toilers,  whose  savings  are  invested  in  railroad 
securities  through  the  medium  of  the  savings  banks,  cannot  also  read 
and  ponder  it  well.  It  is  quite  as  regrettable  that  the  few  of  the  more 
arrogant  railroad  magnates  cannot  be  induced  to  read  this  entire 
treatise.  If  they  could,  they  would  surely  realize  that  their  steward- 
ship of  such  investments  demanded  of  them  a  statesmanlike  attitude  be- 
yond that  of  blind  opposition  to  all  change  and  rather  in  the  direction 
of  an  acquiescence  in  some  conservative  measure. 

The  pages  on  rate-making  are  a  most  successful  effort  at  an 
analysis  of  a  subject  scarcely  susceptible  of  analysis.  Not  one  traffic 
manager  in  ten,  the  country  over,  can  state  his  reasons  for  making 
given  rates.  The  writer  seems  to  have  syndicated  the  aggregate 
knowledge  of  this  "  submerged  tenth  "  and  to  have  marshalled  it  in 
orderly  array. 

The  weak  links  in  the  chain  are  the  eighth  and  ninth  chapters,  in 
which  an  entirely  unsuccessful  attempt  at  condensation  has  been 
made.  The  book  would  actually  be  the  better  and  stronger  if  they 
had  been  omitted. 

Government  Regulation  of  Railway  Rates.  By  Hugo  R. 
Meyer.     New  York  :  The  Macmillan  Co.      1905.     pp.  xxvii,  486. 
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The  problem  of  public  regulation  of  railway  rates  is  threefold, 
according  to  Hugo  R.  Meyer,  Professor  of  Political  Economy  at  the 
University  of  Chicago,  and  the  author  of  "  Government  Regulation 
of  Railway  Rates."  It  involves,  first,  the  question  of  private  dis- 
crimination by  means  of  secret  departure  from  the  published  rates ; 
secondly,  the  question  of  the  reasonableness  of  rates  perse;  and 
lastly  the  question  of  the  relative  reasonableness  of  rates.  Mr.  Meyer 
disposes  of  the  first  two  by  briefly  stating  that  the  railroads  could  as 
easily  depart  secretly  from  the  rates  fixed  by  the  Commission  as  they 
could  from  rates  fixed  by  themselves,  and  that  the  Interstate  Com- 
merce Commission  itself  admits  that  rates  unreasonable  per  se  prac- 
tically do  not  exist.  The  whole  book  is  practically  devoted  to  the 
question  of  relative  unreasonableness  of  rates  and  whether  Congress 
is  justified  in  solving  that  problem  by  conferring  upon  a  Commission 
the  power  to  make  rates  for  the  railroads. 

Basing  his  judgment  on  the  past  decisions  of  the  Interstate 
Commerce  Commission,  Mr.  Meyer  sees  grave  danger  in  increasing 
the  powers  of  that  body.  If  the  Commission,  when  its  powers  are 
increased,  shall  maintain  the  same  attitude  towards  American  railroad 
rate  practices  as  it  has  done  in  the  past,  American  railroading  will 
be  paralyzed,  is  the  judgment  of  Mr.  Meyer.  To  support  his  view 
he  cites  several  American  railroad  rate  practices  and  then  outlines  the 
Commission's  recorded  attitude  towards  them. 

His  first  example  is  that  of  export  and  import  rates.  Since  early 
in  the  seventies  the  railways  of  the  United  States  have  made  materially 
lower  rates  to  the  Atlantic  seaboard  on  grain,  flour,  bacon,  and  simi- 
lar products,  when  destined  for  export,  than  when  destined  for 
domestic  consumption.  After  showing  that  this  discrimination  in 
favor  of  exports  has  been  of  inestimable  value  to  the  American  farmer, 
Mr.  Meyer  quotes  the  order  of  the  Commission  "that  the  several 
defendants  cease  and  desist  from  unjustly  discriminating  in  their 
rates  and  charges  for  inland  transportation,  between  traffic  consigned 
on  through  bills  to  foreign  ports  from  interior  points,  and  like  traffic 
consigned  to  the  seaboard."  This  decision  of  the  Commission  raised 
a  storm  of  protest  from  the  Western  millers  and  farmers  and  had  not 
the  order  been  virtually  set  aside  by  the  Supreme  Court,  a  serious 
conflict  of  sectional  interests  would  have  been  precipitated. 

The  second  rate  practice  of  the  railroads  that  has  been  of  great 
benefit  to  the  American  people  as  a  whole  and  which  has  been  con- 
demned by  the  Commission,  is  that  of  discrimination  in  favor  of 
imports  destined  for  the  interior  of  the  country.  It  is  pointed  out 
that  this  practice  which  has  done  so  much  in  building  up  our  sea- 
board cities  from  Boston  to  New  Orleans,  as  ports  of  export  and 
import,  was  condemned  by  the  Commission  in  an  order  providing, 
among  other  things,  that  "imported  traffic  transported  to  any  place 
in  the  United  States  from  a  port  of  entry  or  place  of  reception, 
.  .  .  is  required  to  be  taken  on  the  inland  tariff  governing  other 
freights, — that  is,  governing  freights  originating  on  the  Atlantic  sea- 
board." 

The  Supreme  Court  of  the  United  States  (Texas  Pacific  Railroad 
Company  vs.  The  Interstate  Commerce  Commission)  reversed  the 
order. 
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These  decisions  of  the  Commission  have  led  Mr.  Meyer  to  con- 
clude: "One  of  the  most  characteristic  things  about  the  Interstate 
Commerce  Commission  has  been  that  it  has  repeatedly  condemned 
great  American  rate  practices  without  adequate  inquiry  into  the  part 
played  by  those  practices  in  the  development  of  the  resources,  the 
trade,  and  the  industry  of  our  country.  It  has  rendered  decisions  and 
issued  orders  that  in  effect  were  national  acts  of  legislation,  and  that 
would  have  destroyed  great  branches  of  established  trades,  when  those 
decisions  and  orders  were  founded  on  nothing  more  than  some  fan- 
tastic theory  invented  for  the  occasion  and  in  conflict  with  the  estab- 
lished law  of  our  country  and  the  genius  of  our  institutions." 

The  only  rate  practice  of  American  railroads  that  has  been  approved 
by  the  Commission  is  that  of  port  differentials.  Mr.  Meyer  comments 
on  the  Commission's  decision  in  this  case  as  follows:  "  In  the  single 
instance  in  which  the  Commission  judged  an  American  rate  practice 
on  the  principle  that  the  public  interest  demanded  that  competition 
between  rival  markets  and  producing  centers  be  promoted,  not 
thwarted,  the  Commission  was  compelled  to  abandon  the  doctrine 
that  railway  rates  must  be  based  on  cost  of  service,  and  was  obliged 
to  confess  that  it  could  find  no  '  fundamental  principle  by  the  appli- 
tion  of  which  might  be  laid  at  rest'  the  disputes  between  rival  pro- 
ducing and  distributing  centers.  The  Commission  was  obliged  to 
confess  that  competition  alone  could  do  no  more  than  see  to  it  that 
competitive  forces  of  trade  and  transportation  were  made  with  intelli- 
gence and  in  good  faith." 

In  summing  up  the  results  that  would  follow  from  bestowing  the 
power  of  fixing  railway  rates  upon  a  Commission,  Mr.  Meyer  says: 
"It  is  obvious  that  such  power  over  railway  rates  would  give  the 
Commission  precisely  the  same  power  to  check  or  promote  the  trade 
and  the  industry  of  the  several  sections  of  the  United  States  as  would 
be  conferred  on  the  Commission  by  a  law  empowering  that  body  to 
establish  at  its  pleasure  anywhere  within  the  United  States  protective 
tariff  duties,  such  as  the  several  colonies  habitually  established  before 
the  formation  of  the  United  States.  It  is  still  more  obvious  that 
Congress  never  would  enter  directly  upon  the  policy  of  regulating  the 
commerce  among  the  several  states,  by  thus  establishing  custom  bar- 
riers between  the  several  states.  The  power  that  Congress,  for  reasons 
of  public  policy,  would  not  exercise  in  its  own  right  should  not  be 
bestowed  upon  an  administration  bureau,  the  Interstate  Commerce 
Commission." 

Reviews  to  Follow  : 
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THE   FREE   CHURCH   OF  SCOTLAND  CASE. 

The  case  of  the  Free  Church  of  Scotland  in  the  House 
of  Lords,  General  Assembly  of  Free  Church  of  Scotland 
v.  Lord  Overtcun,  Macalister  v.  Young,1  is  one  of  the  most 
important  ever  decided  in  Great  Britain,  in  respect  of  the 
amount  of  property  involved,  the  number  of  people 
affected,  and  the  general  interest  excited.  As  the  litiga- 
tion concerned  dissenting  or  voluntary  churches,  unaffected 
by  the  peculiarities  of  establishment,  the  law  laid  down  by 
their  Lordships  is,  for  the  most  part,  applicable  to  the  re- 
ligious organizations  of  the  United  States,  and  so  both  the 
decision  and  the  opinions  are  worth  our  study. 

Since  the  Reformation,  Scotch  Christianity  has  been 
Presbyterian.  The  attempt  of  the  Stuarts  to  impose  Epis- 
copacy failed,  and  since  the  English  Revolution  Presbyter- 
ianism  has  been  established  in  the  Church  of  Scotland  or 
"  Kirk".  But  the  theological  scruples  to  which  the  Scotch 
are  prone  have  created  many  dissenting  sects,  Presbyterian 
in  government,  generally  Calvinistic  in  theology,  some  of 
whose  differences  from  the  Kirk  and  from  each  other  are 
intelligible  only  to  one  familiar  with  theology  and  Scotch 
history.  These  separations  have  occurred  at  all  times, 
ancient  and  modern.  Some  of  the  sects  are  very  small, 
some  are  large. 

The  most  important  secession  took  place  about  1843,  when 
the  decision  of  the  House  of  Lords  in  the  Auchterarder 
case,8  established  the  right  of  the  lay  patron  of  a  living  to 
nominate   its  incumbent  without  regard  to  the  wishes  of 

1  [1904J  A.  C.  515.        2  (1839)  6  CI.  &  Fin.  646. 
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the  parishioners.  Nearly  half  the  clergy  and  laity  of  the 
Kirk  thereupon  seceded,  and  established  the  Free  Church 
of  Scotland,  or  Free  Kirk.  This  new  body  asserted  its 
theological  agreement  with  the  church  it  had  left,  and  its 
approval  of  the  principle  of  establishment,  i.  <?.,  the  State 
support  of  a  designated  religious  body.  It  denied  only  the 
right  of  presentation  to  benefices.  Soon  afterwards  lay 
patronage  was  abolished  in  the  Kirk,  but  the  schism  con- 
tinued. In  sixty  years  the  Free  Kirk  acquired  churches, 
manses,  colleges,  funds,  mission  stations  at  home  and  abroad. 
Except  the  Free  Kirk,  the  most  important  dissenting 
Presbyterian  body  in  Scotland  was  the  United  Presbyterian, 
founded  by  the  union  in  1847  °f  tne  "  Relief  Church"  and 
the  "  United  Secession."  For  many  years  the  Free  Kirk 
and  the  United  Presbyterians  had  considered  a  union.  This 
was  accomplished  in  1900,  with  practical  unanimity  on  the 
part  of  the  United  Presbyterians,  and  by  an  immense  ma- 
jority in  the  Free  Kirk.  The  minority  in  the  latter,  small 
but  resolute,  undertook  litigation  to  determine  the  title  to 
the  whole  vast  property  of  the  Free  Kirk,  claiming  it  on 
the  ground  that  the  new  United  Free  Church  had  fatally 
departed  from  the  doctrines  and  principles  of  the  Free 
Kirk.  Two  test  cases  were  prepared.  The  Lord  Ordinary 
decided  in  favor  of  the  Free  Kirk,  and  dismissed  the  actions.  l 
On  Appeal,  the  Court  of  Session  affirmed  the  decision  in 
substance,  though  it  "  recalled  the  Lord  Ordinary's  inter- 
locutor in  so  far  as  it  dismissed  the  actions,  and  in  lieu 
thereof  assoilzied  the  respondents  from  the  conclusions 
thereof."2  By  a  vote  of  five  to  two  (Lords  Halsbury, 
Robertson,  James  of  Hereford,  Davey  and  Alverstone 
against  Lords  Lindley  and  Macnaghten),  the  House  of 
Lords  reversed  the  decree  of  the  Court  of  Session,  and  de- 
cided that  the  property  originally  belonging  to  the  Free 
Kirk  had  come  to  belong  to  the  small  minority  which  re- 
fused to  unite  with  the  United  Presbyterians.  Many  mil- 
lions of  property  thus  changed  hands  (in  theory,  at  least), 
and  hundreds  of  thousands  of  people  were  made  church- 
less.     This  decision  I  propose  to  examine  from  the  stand- 

1  Bannatyne  v.  United   Free  Church  (1902)  4  Fraser  1083;    United 
Free  Church  v.  M'lver  (1902)  lb.  11 17. 

2  [1904]  A.  C.  558. 
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point  of  American  law.  It  was  rested  upon  two  grounds: 
First,  that  the  United  Free  Church  had  departed  from  the 
doctrine  of  the  Free  Kirk,  in  that  it  no  longer  adhered  to 
the  dogma  of  establishment,  the  dogma  that  a  State  ought 
to  maintain  a  particular  form  of  religion.  Second,  that  the 
United  Free  Church  had  abandoned  the  dogma  of  predes- 
tination, which  was  an  essential  part  of  the  doctrine  of  the 
Free  Kirk. 

The  question  raised  would  be  deemed  by  an  American 
lawyer  to  concern  the  construction  of  a  charitable  trust ; 
and  the  construction  of  a  trust  depends  upon  the  donor's  in- 
tention, as  manifested  by  the  terms  of  his  gift,  when  inter- 
preted in  the  light  of  surrounding  circumstances. 

Two  cases  were  appealed  to  the  House  of  Lords.  The 
first  seems  to  have  been  brought  by  certain  members  of  the 
minority  of  the  Free  Kirk,  or  Remnant,  as  I  shall  call 
it,  against  certain  members  of  the  United  Free  Church. 
It  sought  to  affect  both  the  legal  and  beneficial  ownership 
of  a  large  amount  of  property,  formerly  belonging  to  the 
Free  Kirk,  which  was  in  the  control  of  the  United  Free  de- 
fendants at  the  time  of  suit  brought.  This  suit  was  based, 
apparently,  on  two  grounds,  viz.:  (i)  That  the  members  of 
the  United  Free  in  control  of  the  fund  were  without  legal 
title  thereto,  the  legal  title  being  in  certain  members  of  the 
Remnant,  presumably  the  plaintiffs  ;  and  (2)  that  the  bene- 
ficial use  of  the  fund  should  be  in  the  Remnant,  and  not  in 
the  United  Free.  In  Scotland,  it  seems  that  both  the  legal 
and  the  beneficial  ownership  may  be  settled  in  one  action 
having  a  form  unknown  to  our  law.  The  remedy  sought  is 
styled  a  declarator.  By  the  declarator  in  this  case,  the 
court  has  declared  once  for  all,  regarding  all  the  elements 
making  up  the  fund  in  controversy,  that  the  Remnant 
trustees  are  entitled  to  manage  it,  and  that  it  shall  be  used 
for  the  purposes  of  the  Remnant  organization.  This  differ- 
ence between  Scotch  and  American  law  affects  merely  the 
remedy,  and  does  not  materially  embarrass  the  considera- 
tion of  the  real  question  by  a  lawyer  unfamiliar  with  Scotch 
procedure. 

The  second  case  before  the  House  of  Lords  is  less  easy 
to  understand.     It  concerned  a  particular  church  held  by 
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trustees  under  what  was  styled  the  Model  Trust  Deed.1 
About  eight  hundred  churches  and  manses,  it  is  said,  were 
held  by  various  local  trustees  under  this  form  of  deed.  The 
"  acting  trustees "  and  the  Moderator  of  the  General 
Assembly  of  the  United  Free  Church  were  pursuers  or 
plaintiffs.  Apparently  the  parson  and  others  adhering  to 
the  Remnant  were  defenders.2  What  relief  the  action 
sought  does  not  appear  in  the  Appeal  Cases  report,  nor 
what  is  an  "  acting  trustee,"  nor  how  the  particular  pur- 
suers came  to  be  acting  trustees.  From  4  Fraser  11 17,  it 
appears  that  a  declarator  was  sought  that  the  church  and 
manse  belonged  to  the  pursuing  trustees  for  a  United  Free 
congregation.  At  A.  C.  519,  it  is  said  that  "  the  appellants 
sought  declaratory  conclusions."  Whether  this  statement 
includes  the  appellants  in  the  second  case  or  not,  and,  if  not* 
what  these  appellants  did  seek,  nowhere  appears.  Perhaps 
only  the  entry  of  a  judgment  for  costs.8  Who  was  the 
grantor  under  the  Model  Trust  Deed  does  not  appear,  nor 
how  the  money  originally  subscribed  for  the  purchase  of 
the  real  estate  was  brought  under  the  operation  of  the 
Deed.  From  the  statements  in  A.  C.  518  and  in  4  Fraser 
1 1 17,  it  seems  that  the  United  Free  were  plaintiffs  in  the 
case,  yet  in  A.  C.  546,  it  is  said  that  the  Remnant  "  brought 
these  actions."  No  explanation  has  been  found  of  the  ap- 
parent contradiction.  The  reporting  of  the  Law  Reports, 
usually  so  good,  for  once  appears  to  have  been  at  fault. 
Both  the  contending  parties  and  the  court  seem  to  have 
agreed  that  the  decision  of  this  second  case  necessarily  fol- 
lowed that  of  the  first,  a  supposition  which  no  American 
lawyer  could  make  without  fuller  knowledge  of  the  circum- 
stances than  is  given  by  any  report  which  I  have  seen. 
So  far  as  appears,  the  donors,  donees,  deeds  of  gift,  and 
beneficial  uses,  were  different  in  the  two  cases. 

Let  us  take  the  first  case.  Considering  its  importance,  an 
American  lawyer  or  judge  would  begin  his  consideration  of 
it  by  setting  out  in  full  the  language  of  the  gifts  by  which 
the  lands,  properties  and  moneys  in  controversy  came  into 
the  hands  of  the  Free  Kirk,  the  names  of  donors,  the  dates 
of  gifts,  whether  by  deed  or  will,  and  the  circumstances  and 
language  of  oral  gifts,  so  far  as  possible.     If  several  gifts 

1  [i9°4]  A.  C.  743  ;  see  also  p.  597.         2  A.  C.  518.         3  A.  C.  723. 
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were  made  in  the  same  language,  and  under  similar  circum- 
stances, they  might  be  classified  accordingly,  but  the  classi- 
fication and  its  methods  would  be  set  out  in  the  opinion  of 
the  court.  The  fund  in  suit  was  evidently  composed  of 
countless  gifts,  written  and  oral,  made  on  various  terms.1 
That  one  donor  gave  money  for  foreign  missions  by  a  be- 
quest in  one  form,  would  be  deemed  by  us  of  little  import- 
ance in  construing  a  gift  by  another  donor  half  a  century 
later  for  the  establishment  of  a  professorship  of  Hebrew. 
That  the  two  gifts  were  administered  by  the  same  trustees 
would  seem  of  little  importance,  so  far  as  the  beneficial  use 
of  the  fund  is  concerned.  In  4  Fraser,  as  well  as  in  the 
A.  C.  report,  there  is  no  considerable  reference  to  the  terms 
of  any  of  these  gifts,  which,  as  I  have  said,  must  have  been 
numerous  and  varied.  Take  the  gifts  by  will,  omitting  all 
others.  The  disposition  of  these  several  gifts  must  depend 
on  the  language  of  the  several  wills.  So  far  as  the  sur- 
rounding circumstances  may  be  considered  in  interpret- 
ing this  language,  each  will  must  be  construed  according 
to  its  own  circumstances,  and  not  according  to  the  circum- 
stances surrounding  another  will.  The  disposition  of  the 
testator's  bounty  does  not  depend  upon  the  trustee  into 
whose  hands  it  has  come,  but  upon  the  testator's  intent,  as 
properly  expressed.  The  House  of  Lords  was  thus  constru- 
ing wills  by  the  hundred  without  reference  to  any  of  them. 
To  interpret  a  will  without  reference  to  its  terms  seems 
to  us  an  unusual  proceeding.  How  far  the  agreement  of 
counsel  was  responsible  for  the  action  of  the  court  does 
not  appear  in  the  reports. 

Whether  the  fund,  made  up  of  the  gifts  referred  to,  was 
held  under  a  single  declaration  or  deed  of  trust,  does  not 
appear.  But  a  deed  of  trust  executed  to  trustees,  or  a 
declaration  of  trust  made  by  them,  does  not  control  the 
disposition  of  property  thereafter  or  theretofore  given 
by  bequest  for  specified  charitable  purposes  to  the  trus- 
tees above  mentioned.  Even  if  the  bequest  refers  to  the 
trustees'  deed,  the  reference  does  not  control  the  bequest, 
unless  it  makes  the  bequest  subject  to  the  terms  of  the 
deed.  The  omissions  already  mentioned  in  the  reports 
and  opinions,  First,  to  state  the  precise  question  involved 
1See  A.  C.  518. 


142  COLUMBIA    LAW   REVIEW. 

in  the  two  cases  ;  Second,  to  recognize  that  the  donors  were 
many,  and  that  the  intention  of  one  might  be  quite  different 
from  that  of  another ;  Third,  to  set  out  the  language  used  in 
the  several  gifts  ;  and  Fourth,  the  failure  in  the  first  case  to 
state  if  there  was  a  general  deed  or  declaration  of  trust, 
are  omissions  hard  to  understand.  Some  of  them,  but  not 
all,  may  be  set  down  to  differences  between  Scotch  and 
American  law. 

Let  us  omit  consideration  of  the  legal  title  to  the  prop- 
erty in  dispute  and  the  right  to  administer  it,  and  deal  only 
with  the  more  important  question,  that  of  its  beneficial  use. 
Furthermore,  let  us  ignore,  not  because  we  wish  to  do  so, 
but  because  our  ignorance  is  inevitable,  the  language  by 
which  the  several  gifts  were  constituted.  Thus  limited,  let 
us  ask  ourselves :  Would  the  facts,  as  stated,  justify  an 
American  court  in  reaching  the  decision  which  was  reached 
by  the  House  of  Lords? 

In  America,  the  funds  would  be  deemed  to  be  given  and 
held  for  a  public  charity.  The  court  would  deem  itself  to  be 
construing  the  terms  of  a  charitable  gift  in  the  light  of 
surrounding  circumstances.  Scotch  ecclesiastical  history 
would  be  deemed  such  a  circumstance,  and  no  more.  It  is 
not  easy  to  state  precisely  the  difference  between  the 
House  of  Lords  and  an  American  court ;  it  is  a  differ- 
ence in  the  point  of  view,  rather  than  in  the  decision 
of  any  definite  legal  question.  It  may  be  illustrated  by 
the  introductory  sentence  of  Lord  Halsbury's  opinion, 
compared  with  the  introduction  as  an  American  judge 
would  write  it.  Lord  Halsbury  starts  with  the  history 
of  the  Free  Kirk  and  the  United  Free.  Lord  James  says 
"  It  is  obvious  that  the  first  step  toward  the  elucidation 
of  the  question  before  your  Lordships'  House  is  to  deter- 
mine the  nature  of  the  trusts  controlling  the  properties  in 
question."1  And  then  he  proceeds  to  the  history  of  the 
disruption  of  1843.  An  American  court  would  begin  in 
this  fashion :  "  By  the  third  paragraph  of  his  will,  A 
bequeathed  property  as  follows"  (quoting  the  paragraph). 
"  The  trustees  to  whom  the  bequest  was  thus  made  were 
constituted  under  a  deed  or  declaration  of  trust  which 
reads  as  follows."  The  Lords  were  so  desirous  to  find  out 
~~ rA.  C.  655. 
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what  was  the  Free  Kirk  that  they  almost  forgot  that  the 
determination  of  that  question  was  only  an  element  possibly 
involved  in  deciding  the  final  question  in  the  cause  before 
them,  viz. :  For  what  did  each  particular  donor  give  his 
money?  The  Chancellor  said  "  I  am  unable  to  understand 
by  what  test  I  am  to  ascertain  what  the  donor  of  a  fund 
has  made  essential  to  his  gift,  unless  it  is  by  what  he 
has  said  or  written."1  And  he  thereupon  quoted  the 
language  of  Dr.  Chalmers.  But  Dr.  Chalmers  was  not 
the  donor  of  the  fund.  His  language  was  uttered,  as 
Lord  Macnaghten  said,  when  "the  fund  was  already 
in  full  swing."2  He  died  before  some  of  the  donors 
were  born.  Even  in  his  life  time,  other  divines  did  not 
agree  with  him.  The  argument  of  the  Chancellor  and 
of  some  of  the  Lords  of  the  majority  seems  to  be  this. 
The  Free  Kirk  of  1843  considered  essential  the  dogma  of 
Establishment.  When  it  is  objected  in  argument  that  this 
principle  is  not  declared  essential  in  any  confession,  creed 
or  authentic  symbol,  the  Chancellor  (and  others)  quote  non- 
official  and  semi-official  declarations,  which  do  not  show 
dogmas  formally  adopted  and  declared  essential,  but  only 
the  existing  opinions  of  individuals,  majorities,  and  perhaps 
of  unanimities  in  the  Free  Kirk.  And  the  Lords  of  the 
majority  argue  that  these  writings,  though  not  formally 
adopted  symbols  of  faith,  yet  so  indicate  the  intention  of 
donors  that  they  may  not  be  departed  from.  Let  this  be 
granted  as  to  gifts  then  made.  As  Lord  Robertson  said 
*'  We  are  now,  in  1873,  entering  the  zone  of  negotiations",* 
that  is  to  say,  the  period  during  which  union  with  the 
United  Presbyterians  was  contemplated.  All  gifts  made 
after  1873  were  made  in  view  of  possible  union.  Why  should 
these  gifts  be  affected  by  the  mere  opinions  of  an  older 
generation  ?  If  the  organization  is  to  lose  property  given  in 
1843,  without  express  provision  for  forfeiture,  because  of 
what  the  donors  of  1843  have  said  or  written,  why  should 
it  lose  property  given  in  1873  or  1893,  without  express  pro- 
vision for  forfeiture,  not  because  of  the  opinions  of  the 
latest  donors,  but  because  of  the  opinions  of  the  earlier? 
The  reasoning  seems  defective,  and  appears  to  have  fo!- 
^.0.617.        2A.  C.  635.        3A.  C.  679. 
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lowed  a  failure  to  distinguish  between  the  circumstances  in 
which  the  several  gifts  were  made. 

As  the  donor's  own  language  is  not  here  stated,  so  that 
from  it  we  can  discover  his  intention,  we  turn  to  the  form 
of  organization  which  acted  as  his  trustee.  There  were 
provisions — not  stated  in  the  report,  it  is  true — for  the  per- 
petuation of  that  organization.  It  was  intended  to  carry 
out  the  purposes  which  are  supposed  to  be  those  of  Christian 
churches;  the  maintenance  of  public  worship,  the  education 
of  the  clergy,  the  preaching  of  the  gospel,  both  in  Scotland, 
and  also  by  way  of  foreign  missions  to  the  heathen.  The 
organization  had  a  name  which  may  have  some  doctrinal 
significance. 

To  the  judgment  of  this  organization,  duly  perpetuated, 
an  American  court  would  incline  to  hold  that  the  donor  had 
referred  all  questions  concerning  change  of  religious  prin- 
ciples or  dogmas.  The  judgment  of  the  organization,  indeed, 
might  not  be  deemed  absolutely  conclusive.1  But  it  is 
much  easier  to  decide  if,  in  the  election  of  officers  and 
in  the  choice  of  agents,  a  body  has  proceeded  according 
to  the  terms  of  its  constitution,  by-laws,  trust  deed  or 
charter,  than  to  determine  if  certain  persons  are  ortho- 
dox or  heterodox,  according  to  some  symbol  or  standard 
specified  or  unspecified.  In  America,  the  trustee  holding 
so  large  a  charitable  fund  would  almost  certainly  be  a 
corporation.  Lord  James  says2  that  the  Free  Kirk  was  not 
a  corporation,  but  "a  body  united  only  by  the  possession  of 
common  opinions."  Why?  Why  not  by  the  possession  of 
a  common  organization  ?  The  trustees  were  established  in 
perpetuity,  with  some  relation,  not  precisely  stated,  to  a 
religious  body.  Stated  roughly,  the  donors  had  entrusted 
property  to  Free  Kirk  trustees  to  hold  the  gifts  for  the 
charitable  purposes  of  the  Free  Kirk.  Succession  in  the 
trusteeship  was  somehow  provided  for.  The  question  was, 
Who  were  and  who  were  not  to  be  deemed  members  of  the 
religious  body  quo  ad  the  gifts  ?  In  the  absence  of  some 
body  more  authentically    representative  of  the  donor,  an 

^ee  Hale  v.  Everett  (1868)  53  N.  H.  9,  where  the  majority  of  the 
court  held  that  the  doctrine  objected  to  was  anti-Christian.  First  Consti- 
tutional Presbyterian  Church  v.  Congregational  Society  (1867)  23  Iowa 
567  ;  Harrison  v.  Hoyle  (1873)  24  Ohio  St.  254,  286. 
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American  court  would  ordinarily  look  to  the  organization 
which  the  donor  himself  had  created  or  recognized,  whether 
the  Free  Kirk  or  a  body  of  trustees.  That  an  American 
court  attaches  to  the  form  of  the  organization  more  weight 
than  does  the  House  of  Lords,  appears  farther  from  the 
Craigdallie  case,1  upon  which  the  House  of  Lords  relied 
largely  in  its  decision  of  the  case  before  us.  There  certain 
persons  subscribed  money  to  build  a  local  church.  The 
subscription,  so  far  as  appears,  specified  no  doctrine  or  re- 
ligious connection,  but  the  church  joined  itself,  and  doubt- 
less was  intended  to  join  itself,  to  a  Presbyterian  body,  hav- 
ing an  established  form  of  government.  A  minority  of  the 
parishioners  contended  that  both  the  organization  and  a 
majority  of  the  parishioners  had  departed  from  the  original 
doctrines  of  this  particular  Presbyterian  body.  The  House 
of  Lords  held  that,  if  this  were  so,  the  minority  could  take 
the  property  out  of  the  hands  of  the  majority.  The  report 
of  the  facts  is  imperfect,  but  the  House  of  Lords  seems  to 
have  held  that  a  local  ecclesiastical  organization,  with  pro- 
vision for  succession,  and  without  established  standard  of 
doctrine,  was  so  far  committed  to  the  doctrine  of  its 
founders  that  any  variation  therefrom  would  deprive  the 
organization  of  its  property.  In  other  words,  the  House  of 
Lords  seems  to  have  held  that  the  mere  establishment  of 
a  local  church,  without  designation  of  doctrine  or  sect,  im- 
plies perpetual  identity  of  doctrine  with  that  professed  by 
the  founders.  Thus  Lord  Halsbury  said,  "  Speaking  gen- 
erally, one  would  say  that  the  identity  of  a  religious  com- 
munity, described  as  a  Church,  must  consist  in  the  unity  of 
its  doctrines."  Even  apart  from  express  conditions,  stress 
is  thus  laid  wholly  upon  doctrine  and  not  at  all  upon  con- 
tinuity of  organization. 

This  theory  does  not  prevail  in  the  United  States.  If 
individuals  subscribe  to  build  a  church  in  a  given  town, 
and  provide  for  its  management  and  the  perpetual  succes- 
sion of  its  officers,  there  is  nothing  in  their  action  which  is 
deemed  to  imply  that  those  officers  or  the  majority  of  the 
society   shall   be   deprived   of    the    property    because   the 

1  Craigdallie  v.  Aikman  (1813)  1  Dow.  1  ;  aff.  (1820)  2  Bli.  529.  See 
Mor.  Dec.  14584- 
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majority  of  the  society  has  changed  its  belief.  The  rule  is 
thus  stated  in  Robertson  v.  Bullions:1  "That  where,  in  a 
deed  executed  to  trustees  for  religious  purposes,  the  use  is 
expressed  in  general,  and  not  in  specific  terms,  it  cannot  be 
inferred  from  the  religious  tenets  and  faith  of  the  grantor, 
that  it  was  intended  to  limit  the  use  to  the  support  of  the 
particular  doctrines  which  he  professed,  or  the  religious 
class  to  which  he  belonged  ;  although,  if  the  language  cre- 
ating the  trust  be  ambiguous,  evidence  of  the  surrounding 
circumstances,  and  among  them,  perhaps,  of  the  faith  of 
the  donor,  may  be  received,  as  in  other  cases,  to  aid  in  its 
construction."  And  the  Supreme  Court  of  Massachusetts 
said  in  Attorney  General  v.  Proprietors  of  Meeting-House,3 
"  Every  religious  society,  unless  restrained  by  some  special 
trust,  by  the  general  law  were  at  liberty  to  change  their 
denomination,  to  profess  and  peaceably  to  inculcate  any 
Christian  faith  or  doctrine,  and  adopt  the  form  of  worship 
most  agreeable  to  themselves ;  and,  by  doing  so,  no  for- 
feiture could  be  incurred."  Thus  the  Supreme  Court  of 
the  United  States  has  said,  speaking  of  a  church  of  inde- 
pendent organization  to  which  property  has  been  given, 
with  no  specific  trust  attached  other  than  that  it  is  for  the 
use  of  the  congregation  as  a  religious  society  :  "  In  such 
cases  where  there  is  a  schism  which  leads  to  a  separation 
into  distinct  and  conflicting  bodies,  the  rights  of  such  bodies 
to  the  use  of  the  property  must  be  determined  by  the  ordi- 
nary principles  which  govern  voluntary  associations.  If 
the  principle  of  government  in  such  cases  is  that  the  majority 
rules,  then  the  numerical  majority  of  members  must  control 
the  right  to  the  use  of  the  property."3 

If  I  have  rightly  interpreted  the  theory  of  the  House  of 
Lords  in  the  Craigdallie  case,  it  would  be  interesting  to 
ascertain  the  cause  of  the  difference  just  noted  between  the 
courts  of  England  and  the  United  States.  May  it  not 
depend,  at  least  in  part,  upon  the  different  ecclesiastical 
history  of  the  two  countries?  In  America  many  local 
churches  have  been  founded  by  individuals  who  combine  to 

1  (1854)  11  N.  Y.  243,  266.         2  (1854)  3  Gray  1,  57. 

3  Watson  v.  Jones  (1871)  13  Wall.  679,  725.  See  also  Petty  v.  Tooker 
(i860)  21  N.  Y.  267;  Miller  v.  Gable  (1845)  2  Den.  492  ;  Watkins  v.  Wil- 
cox (1876)  66  N.  Y.  654. 
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build,  equip  and  maintain  a  church  for  their  needs  and  those 
of  a  neighborhood  which  will  presumably  be  peopled  in 
part  by  their  descendants.  Not  one  in  a  hundred  of  these 
churches  is  endowed.  They  are  maintained  by  pew  rents 
and  annual  subscriptions,  either  or  both.  Hence  they  seem 
to  depend  less  upon  their  founders,  and  more  upon  the 
society  actually  worshipping  within  their  walls.  From 
these  circumstances,  in  part,  may  have  come  in  America  a 
control  over  its  property  by  the  existing  members  of  a 
church  greater  than  exists  in  England.1  Eut  the  cause  of 
the  difference  is  not  material  to  this  discussion.  If  the 
Craigdallie  case  has  been  rightly  interpreted,  the  difference 
exists,  and  is  important. 

Let  us  suppose,  however,  in  order  to  bring  ourselves  to 
the  standpoint  of  the  House  of  Lords,  that  an  American 
court  has  to  construe  a  gift  which,  by  its  express  terms, 
requires  continued  identity  of  doctrine  in  the  church  it 
establishes  or  recognizes.  Even  so,  in  the  ascertainment 
of  that  identity  our  court  would  attach  great  weight 
to  the  judgment  of  the  organization  created  by  the  gift. 
Some  one  must  apply  the  test.  An  American  court  is 
unwilling  to  discuss  theological  doctrine  if  the  discussion 
can  be  avoided.2  The  history  of  the  world  has  proved  that 
to  ascertain  what  is  identity  of  doctrine  is  more  difficult 
than  anything  else.  The  denomination  supposed  prob- 
ably has  its  tribunals,  with  judges  trained  in  its  doctrine. 
Where  the  congregation  made  part  of  a  large  and  general 
organization  of  a  religious  denomination,  the  Supreme 
Court  said  :  "  In  this  class  of  cases  we  think  the  rule  of 
action  which  should  govern  the  civil  courts,  founded  in  a 
broad  and  sound  view  of  the  relations  of  church  and  state 
under  our  system  of  law,  and  supported  by  a  preponder- 
ating weight  of  judicial  authority  is,  that,  whenever  the 
questions  of  discipline,  or  of  faith,  or  ecclesiastical  rule,  cus- 
tom, or  law  have  been  decided  by  the  highest  of  these 
church  judicatories  to  which  the  matter  has  been  carried, 

1  See  Attorney  General  v.  Proprietors  Meeting-House  (1854)  3  Grayi. 

2Smith7'.  Pedigo  (1896)  145  Ind.  361,  375,  381,  420;  Lamb  v.  Cain 
(1891)  129  Ind.  486;  Schweiker  v.  Husser  (1893)  146  111.  399,  427-429; 
Bear  v.  Heasley  (1893)  98  Mich.  279,  290,  291,  292;  East  Norway  Lake 
Church  v.  Halvorson  (1890)  42  Minn.  503. 
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the  legal  tribunals  must  accept  such  decisions  as  final,  and 
as  binding  on  them,  in  their  application  to  the  case  before 
them.  We  concede  at  the  outset  that  the  doctrine  of  the 
English  courts  is  otherwise.  In  the  case  of  Attorney-Gen- 
eral v.  Pearson,  cited  before,  the  proposition  is  laid  down 
by  Lord  Eldon,  and  sustained  by  the  peers,  that  it  is  the 
duty  of  the  court  in  such  cases  to  inquire  and  decide  for 
itself,  not  only  what  was  the  nature  and  power  of  these 
church  judicatories,  but  what  is  the  true  standard  of  faith 
in  the  church  organization,  and  which  of  the  contending 
parties  before  the  court  holds  to  this  standard.  And  in  the 
subsequent  case  of  Craigdallie  v.  Aikman,  the  same  learned 
judge  expresses  in  strong  terms  his  chagrin  that  the  Court 
of  Sessions  of  Scotland,  from  which  the  case  had  been  ap- 
pealed, had  failed  to  find  on  this  latter  subject,  so  that  he 
could  rest  the  case  on  religious  belief,  but  had  declared 
that  in  this  matter  there  was  no  difference  between  the  par- 
ties. And  we  can  very  well  understand  how  the  Lord 
Chancellor  of  England,  who  is,  in  his  office,  in  a  large  sense, 
the  head  and  representative  of  the  Established  Church,  who 
controls  very  largely  the  church  patronage,  and  whose 
judicial  decision  may  be,  and  not  unfrequently  is,  invoked 
in  cases  of  heresy  and  ecclesiastical  contumacy,  should  feel, 
even  in  dealing  with  a  dissenting  church,  but  little  delicacy 
in  grappling  with  the  most  abstruse  problems  of  theologi- 
cal controversy,  or  in  construing  the  instruments  which 
those  churches  have  adopted  as  their  rules  of  government, 
or  inquiring  into  their  customs  and  usages.  The  dissent- 
ing church  in  England  is  not  a  free  church  in  the  sense  in 
which  we  apply  the  term  in  this  country,  and  it  was  much 
less  free  in  Lord  Eldon's  time  than  now.  Laws  then  ex- 
isted upon  the  statute-book  hampering  the  free  exercise  of 
religious  belief  and  worship  in  many  most  oppressive 
forms,  and  though  Protestant  dissenters  were  less  burdened 
than  Catholics  and  Jews,  there  did  not  exist  that  full,  en- 
tire, and  practical  freedom  for  all  forms  of  religious  belief 
and  practice  which  lies  at  the  foundation  of  our  political 
principles.  And  il  is  quite  obvious,  from  an  examination  of 
the  series  of  cases  growing  out  of  the  organization  of  the 
Free  Church  of  Scotland,  found  in  Shaw's  Reports  of  Cases 
in  the  Court  of  Sessions,  that  it  was  only  under  the  pressure 
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ol  Lord  Eldon's  ruling,  established  in  the  House  ol  Lords, 
to  which  final  appeal  lay  in  such  cases,  that  the  doctrine 
was  established  in  the  Court  of  Sessions  after  no  little 
struggle  and  resistance.  The  full  history  of  the  case  of 
Craigdallie  v.  Aikman,  in  the  Scottish  court,  which  we  can- 
not further  pursue,  and  the  able  opinion  of  Lord  Meadow- 
brook  in  Galbraith  v.  Smith,  show  this  conclusively.  In 
this  country  the  full  and  free  right  to  entertain  any  relig- 
ious belief,  to  practice  any  religious  principle,  and  to  teach 
any  religious  doctrine  which  does  not  violate  the  laws  of 
morality  and  property,  and  which  does  not  infringe  per- 
sonal rights,  is  conceded  to  all.  The  law  knows  no  heresy, 
and  is  committed  to  the  support  of  no  dogma,  the  establish- 
ment of  no  sect.  The  right  to  organize  voluntary  religious 
associations  to  assist  in  the  expression  and  dissemination  of 
any  religious  doctrine,  and  to  create  tribunals  for  the  de- 
cision of  controverted  questions  of  faith  within  the  associa- 
tion, and  for  the  ecclesiastical  government  of  all  the  indi- 
vidual members,  congregations,  and  officers  within  the  gen- 
eral association,  is  unquestioned.  All  who  unite  them- 
selves to  such  a  body  do  so  with  an  implied  consent  to  this 
government,  and  are  bound  to  submit  to  it.  But  it  would 
be  a  vain  consent  and  would  lead  to  the  total  subversion  of 
such  religious  bodies,  if  any  one  aggrieved  by  one  of  their 
decisions  could  appeal  to  the  secular  courts  and  have  them 
reversed.  It  is  of  the  essence  of  these  religious  unions,  and 
of  their  right  to  establish  tribunals  for  the  decision  of  ques- 
tions arising  among  themselves,  that  those  decisions  should 
be  binding  in  all  cases  of  ecclesiastical  cognizance,  subject 
only  to  such  appeals  as  the  organism  itself  provides  for. 
Nor  do  we  see  that  justice  would  be  likely  to  be  promoted 
by  submitting  those  decisions  to  review  in  the  ordinary 
judicial  tribunals.  Each  of  these  large  and  influential 
bodies  (to  mention  no  others,  let  reference  be  had  to  the 
Protestant  Episcopal,  the  Methodist  Episcopal,  and  the 
Presbyterian  churches),  has  a  body  of  constitutional  and 
ecclesiastical  law  of  its  own,  to  be  found  in  their  written 
organic  laws,  their  books  of  discipline,  in  their  collection  of 
precedents,  in  their  usage  and  customs,  which  as  to  each 
constitute  a  system  of  ecclesiastical  law  and  religious  faith 
that  tasks  the  ablest  minds  to  become  familiar  with.     It  is 
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not  to  be  supposed  that  the  judges  of  the  civil  courts  can 
be  as  competent  in  the  ecclesiastical  law  and  religious  faith 
of  all  these  bodies  as  the  ablest  men  in  each  are  in  reference 
to  their  own.  It  would  therefore  be  an  appeal  from  the 
more  learned  tribunal  in  the  law  which  should  decide 
the  case,  to  one  which  is  less  so.  We  have  said  that 
these  views  are  supported  by  the  preponderant  weight 
of  authority  in  this  country,  and  for  the  reasons  which  we 
have  given,  we  do  not  think  the  doctrines  of  the  English 
Chancery  Court  on  this  subject  should  have  with  us  the  in- 
fluence which  we  would  cheerfully  accord  to  it  on  others."1 

The  final  result  of  the  Craigdallie  case  does  not  tend  to 
encourage  the  settlement  of  theological  controversies  by  a 
court  of  law.  Disregarding  the  judgment  of  the  denom- 
ination, the  House  of  Lords  sent  the  case  back  to  the 
Court  of  Session  to  determine  if  the  majority  had  deviated 
from  the  doctrine  of  the  donors.  The  Court  of  Session 
found  "  that  the  pursuers  have  failed  in  rendering  intel- 
ligible to  the  Court,  on  what  ground  it  is  that  they  aver, 
that  there  does  at  this  moment  exist  any  real  difference 
between  their  principles  and  those  of  the  defenders."  On  a 
second  appeal  to  the  House  of  Lords,  Lord  Eldon  said  : 
"  The  Court  (of  Session)  pronounced  an  interlocutor  in 
which  it  describes  the  utter  impossibility  of  seeing  any- 
thing like  what  was  intelligible  in  the  proceeding;  and  I 
do  not  know  how  this  House  is  to  relieve  the  parties  from 
the  consequence.  The  Court  of  Session  in  Scotland  were 
full  as  likely  to  know  what  were  the  principles  and 
standards  of  the  Associate  Presbytery  and  Synod  of  Scot- 
land, as  any  of  your  Lordships  ;  and  are  as  well,  if  not 
better,  than  your  Lordships,  able  to  decide  whether  any 
acts  done  or  opinions  professed  by  the  defenders  .  .  . 
were  a  deviation,  on  the  part  of  the  defenders  from  the 
principles  and  standards  of  the  Associated  Presbytery  and 
Synod.  If  they  were  obliged  to  qualify  their  finding,  as 
they  do,  intimating  that  they  doubt  whether  they  under- 
stood the  subject  at  all.  ...  I  hope  I  may  be  permitted 
to  say  .  .  .  that  there  may  be  some  doubt  whether  we 
understand  the  subject,  not  only  because  the  Court  of 
Session  was  much    more   likely  to  understand  the  matter 

1  Watson  v.  Jones  (1871)  13  Wall.  679,  727. 
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than  we  are ;  but  because  I  have  had  the  mortification,  I 
know  not  how  many  times  over,  to  endeavor  myself  to 
understand  what  these  principles  were,  and  whether  they 
have,  or  have  not,  deviated  from  them ;  and  I  have  made 
the  attempt  to  understand  it,  till  I  find  it,  at  least,  on 
my  part  to  be  hopeless."1  The  majority  of  the  church 
therefore  kept  the  property. 

Lord  James  of  Hereford  said,  "  I  think,  too,  it  was 
admitted  by  way  of  example  that  if  change  had  introduced 
the  doctrines  of  the  Church  of  Rome,  the  identity  of  the 
Free  Church  would  be  lost.''2  The  suggestion  is  that  of 
an  extreme  case.  The  donors  did  not  mean  that  their  gifts 
should  be  used  to  maintain  Roman  Catholicism,  Episco- 
palianism  or  Unitarianism,  or  Popery,  Prelacy  and  In- 
fidelity, as  some  would  have  styled  them.  From  this 
undoubted  fact  it  is  argued  that  the  donor's  intention  re- 
quires that  the  court  itself  should  determine  what  is 
orthodoxy  in  the  Free  Kirk.  But  the  conclusion  does  not 
follow  from  the  admitted  premises.  If  we  are  to  seek  the 
donor's  real  intention  concerning  the  intervention  of  the 
secular  court,  we  must  ask,  Did  the  donor  prefer  to  leave 
the  discrimination  between  Free  Kirk  orthodoxy  and  hetero- 
doxy, to  the  ecclesiastical  organization  which  he  created  or 
recognized,  or  to  a  secular  court,  which  might  contain  no 
Presbyterians  of  any  sort,  would  almost  certainly  contain 
Episcopalians  and  Roman  Catholics,  and  might  well  contain 
Unitarians  and  Agnostics?  I  believe  that  an  American 
court  would  conclude,  except  where  the  donor's  language 
clearly  indicated  the  contrary,  that  he  preferred  the  first 
alternative  to  the  second.  Thus,  in  the  Dublin  case,3  the 
court  said  "  Suppose  that  Mr.  Sprague  (the  donor)  wished 
and  intended  that  his  own  religious  opinions  should  be 
maintained  and  taught  in  the  society;  might  he  not  well  say, 
1 1  know  the  Congregational  Society  in  Dublin,  and  can 
safely  trust  them  with  the  choice  of  their  own  Congrega- 
tional minister.  I  am  well  acquainted  with  their  religious 
views;  I  have  taught  them  religion  for  forty  years.  I  think 
it  best  and  safest  to  repose  in  them  and  their  successors  the 

1  (1820)  2  Bligh.  537,  542.        2  A.  C.  664. 
8  (1859)  38  N.  H.  459.  565- 
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trust  of  continuing  and  perpetuating  my  religious  opinions; 
and  I  will  not  attempt  to  set  forth  and  prescribe  any  set  of 
doctrines  which  the  minister  of  their  choice  must  hold,  in 
order  that  they  may  have  the  benefit  of  my  charity.  I  will 
not  send  my  townsmen,  if  any  difference  of  opinion  should 
spring  up  among  them  after  my  decease,  to  wrangle  in 
courts  of  law  upon  the  meaning  of  theological  terms  used 
in  my  will;  the  society  may  hold  any  doctrines  that  are 
admitted  within  the  Congregational  denomination.'  "  And 
it  may  be  observed  that  the  Roman  Catholic  Church,  which 
is  most  scrupulous  to  preserve  continuity  and  purity  of 
doctrine,  does  not  therefore  encourage  resort  to  secular 
tribunals  in  such  matters,  but  deems  that  purity  and  con- 
tinuity are  best  safeguarded  by  resort  exclusively  to  an 
ecclesiastical  tribunal.  The  Model  Trust  Deed  in  its  Fourth 
Article  provided  expressly  that  the  trustees  should  be  sub- 
ject to  the  direction  of  the  General  Assembly. 

Thus  far  we  have  treated  the  requirement  of  identical 
doctrine  either  as  arising  from  the  nature  of  religious 
organizations,  or  as  expressed  in  the  instrument  of  gift. 
All  must  agree  with  the  House  of  Lords,  that  a  donor 
may  provide  in  express  terms  for  liberty  of  change.  In  the 
absence  of  such  a  provision,  the  House  of  Lords  has  decided 
that  the  donor  is  deemed  to  require  continued  identity  of 
doctrine.  An  American  court,  I  believe,  would  admit  liberty 
of  change  in  the  absence  of  express  requirement  of  identity, 
but  the  Free  Kirk  case  might  well  have  been  decided  with- 
out passing  upon  the  general  question.  The  House  of 
Lords  was  not  dealing  with  a  gift  which  made  no  provision 
for  union  with  other  religious  bodies.  The  Model  Trust 
Deed  was  involved  in  Macalister  v.  Young.  It  appears  to 
have  had  recognition  by  the  Free  Church  at  large.1  It 
provided  that  the  buildings  in  question  should  be  used  by 
a  congregation  of  the  Free  Church  "  or  of  any  united  body 
of  Christians  composed  of  them,  and  of  such  other  body  or 
bodies  of  Christians  as  the  said  Free  Church  of  Scotland 
may  at  any  time  hereafter  associate  to  themselves,  under  the 
aforesaid  name  of  the  Free  Church  of  Scotland,  or  under 
whatever  name  or  designation  they  may  assume,  and  to  be 

^.0.535. 


THE  FREE  CHURCH  OF  SCOTLAND  CASE.       153 

made  use  of  by  such  congregation  occupying  and  enjoying 
the  same,  for  the  time  being,  in  the  way  and  manner  in 
which,  by  the  usages  of  the  said  body,  or  united  body  of 
Christians,  places  of  religious  worship  may  be,  or  are 
in  use,  to  be  occupied  and  enjoyed."1  The  House  of  Lords 
construed  this  clause  so  as  to  permit  the  Free  Church  to 
unite  only  with  another  church  which  professed  identical 
doctrines. 

This  construction  seems  unnatural.  In  the  absence  of 
proof  it  is  not  to  be  supposed  that  two  separate  religious 
denominations  co-exist  holding  precisely  the  same  doc- 
trines. Because  of  difference  in  doctrine,  not  because  of 
identity,  separate  denominations  exist,  at  least  in  America. 
To  an  outsider  the  differences  may  seem  trivial,  but  they 
seem  important  to  the  denomination  concerned.  No  hard 
and  fast  line  can  be  drawn  between  matters  of  doctrine  and 
of  polity.  Polity  and  ritual  have  been  and  are  deemed 
matters  of  doctrine  by  many,  probably  most,  religious  bodies. 
To  construe  an  express  permission  to  unite  with  another 
denomination  as  forbidding  union  with  any  denomination 
of  different  doctrine,  nullifies  the  permission.  An  instru- 
ment which  expressly  contemplates  the  union  of  two 
religious  denominations  must  contemplate  some  sort  of 
compromise  between  them.  The  Lord  Chancellor  observed  : 
"These  essentially  diverse  views  (are  not)  avoided  by 
selecting  so  elastic  a  formulary  as  can  be  accepted  by  people 
who  differ  and  say  that  they  claim  their  liberty  to  retain 
their  differences  while  purporting  to  join  in  one  Christian 
Church."9  "  Such  an  agreement  would  not,  in  my  view, 
constitute  a  Church  at  all,  or  it  would  be,  to  use  Sir  William 
Smith's  phrase,  a  Church  without  a  religion."3  To  us  in 
America,  it  does  not  seem  extraordinary  or  matter  of  re- 
proach that  a  church  should  leave  to  its  members  some 
liberty  to  differ  in  opinion.  Here,  this  liberty  is  not  uncom- 
mon. As  students  of  ecclesiastical  history,  we  have  sup- 
posed that  the  Church  of  England  by  its  Articles  of 
Religion  has  largely  provided  for  this  liberty.  Take  the 
Tenth  and  Seventeenth  Articles,  for  example.  As  Lord 
Halsbury  observed,  the  doctrines  of  free  will  and  predesti- 

1  A.  C.  746.         2  A.  C.  627.         s  A.  C.  628. 
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nation  were  the  subject  of  a  copious  amount  of  literature 
all  through  the  seventeenth  century.  Are  these  Articles 
Calvinist  or  Arminian,  or  were'they  intended,  as  has  been 
said,  to  admit  both  to  the  communion  of  the  Church  of 
England?  If  the  last  supposition  be  correct,  did  the 
Church  of  England  thereby  become  a  "  Church  without  a 
religion  "? 

Another  reason  for  holding  that  continuity  of  identical 
doctrine  was  not  absolutely  required  in  the  Free  Kirk,  is 
to  be  found  in  the  so-called  Barrier  Act  of  1697,  which 
seems  applicable,  at  least  by  analogy,  to  the  constitution  of 
the  Free  Kirk.  That  Act  directs  General  Assemblies  to  be 
very  deliberate  in  making  innovations,  "  and  that  the  whole 
church  have  a  previous  knowledge  thereof,  and  their  opinion 
be  had  therein,  and  for  presenting  any  sudden  alteration  or 
innovation,  or  other  prejudice  to  the  Church,  in  either  doc- 
trine or  worship  or  discipline  or  government  thereof,  now 
happily  established:  do  therefore  appoint,  enact,  and  declare, 
that  before  any  General  Assembly  of  this  Church  shall  pass 
any  Acts,  which  are  to  be  binding  rules  and  constitutions  to 
the  Church,  the  same  Acts  be  "  proposed  and  passed  in  a  par- 
ticular manner.1  In  other  words,  the  Barrier  Act  provides 
that  the  General  Assembly  shall  be  very  deliberate  in 
changing  the  doctrine  of  the  church,  and  in  order  to  pre- 
vent sudden  alteration  shall  make  changes  only  after  a 
specified  manner  of  procedure,  to  wit,  that  adopted  by  the 
Free  Kirk  in  its  union  with  the  United  Presbyterians.  If 
the  Barrier  Act  does  not  recognize  that  a  church  within  its 
purview  may  change  its  doctrine  by  proceeding  as  therein 
prescribed,  it  is  hard  to  see  how  language  can  be  framed  to 
recognize  this  authority. 

But  let  us  suppose,  merely  for  the  sake  of  the  argument, 
and  almost  impossible  as  is  the  supposition,  that  continued 
identity  of  doctrine  in  the  Free  Kirk  was  required  by  the 
donors  of  the  property  in  question,  notwithstanding  the 
Model  Deed  and  the  Barrier  Act,  and  that  the  House  of 
Lords  had  to  decide  for  itself,  unaided  by  ecclesiastical 
decisions,  the  United  Free  Church  had  materially  deviated 
from  the  doctrines  of  the  Free  Kirk.     Even  then  an  Amer- 
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ican  court  would  almost  certainly  answer  the  question  thus 
put  in  the  negative. 

A  court,  asked  to  determine  if  a  re-statement  of  doctrine 
is  a  material  deviation  from   doctrines  hitherto  held  by  a 
religious  body,  must  look  to  the  general  practice  of  religious 
denominations  in  order  to  ascertain  what  modifications  they 
have  been  accustomed  to  make  in  their  formulas  without 
being  deemed  by  themselves  or  by  others  to  have  deviated 
so  materially  from  the  established  doctrine  of  the  denomina- 
tion as  to  destroy  doctrinal  identity.     In  England,  the  his- 
tory of  the  English  Church  w^ould  naturally  be  referred  to. 
Parliament  is  omnipotent,  and  can  take  the  property  of  one 
religious  body  and  transfer  it  to  another  if  it  so  pleases. 
But  the  Anglican  has  not  deemed  that  his  communion   has 
maintained  its  continuity  and  now  holds  its  property  alto- 
gether by  parliamentary  spoliation.     Some  of  its  divines 
have  declared  that  essential  continuity  of  doctrine  has  been 
maintained  from  the  days  of  St.  Augustine  of  Canterbury. 
Even  if  it  be  granted,  contrary  to  the  contention  of  some 
Anglicans,  that  there  was  a  break  of  doctrinal  continuity  at 
the  time  of  the  Reformation,  do  Anglicans  deem  that  the 
changes  since  made  in  their  church  constitute  such  material 
deviations  that  its  continuity,  admitted  to  have  been  broken 
in  the  sixteenth  century,  has  since  that  time  existed  only 
by  act  of  Parliament?    An  American  court  would  naturally 
refer  to  American  ecclesiastical  history,  and  there  it  would 
find  that  the  Protestant  Episcopal  Church  of  the  United 
States,  the  successor  of  the  Anglican  church  as  it  existed 
in    colonial   days,  has   altogether  dropped    one  creed,  the 
Athanasian  or  Quincunque  Vult,  and  has  twice  amended  the 
Apostles'Creed.  Yet  no  one  has  suggested  that  these  changes, 
and    others,  like  the  amendment  of   the  Articles  and   the 
change  of  name,  constitute  such  material  changes  in  doctrine 
as  to  deprive  the  Protestant  Episcopal  Church  of  property 
previously  given  to  the  Anglican.     There  is  property  now 
held  by  Episcopal  churches  in  America,  given  or  devised 
before  the  Revolution   for  the  purposes  of  the  Anglican 
church.     Can  the   recital  or  approval   of    the  Athanasian 
Creed  be  enforced  in  these  churches  at  the  present  time  on 
penalty  of  forfeiture?     No  American  court  would  consider 
such  a  proposition  for  a  moment;  yet  the  entire  abandon- 
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ment  of  one  creed  and  the  repeated  amendment  of  another 
constitute  deviations  quite  as  important  as  those  decided 
to  have  been  committed  by  the  United  Free  Church.  Sup- 
pose that  the  Church  of  England  should  now  drop  the 
damnatory  clauses  of  the  Athanasian  Creed  against  the 
opposition  of  a  small  minoritv  of  its  members,  would  the 
Lords  of  the  majority  consider  that  this  action  broke  Angli- 
can continuity  of  doctrine  so  as  to  forfeit  all  church  prop- 
erty to  the  minority  unless  saved  by  Act  of  Parliament? 
Would  the  Church  of  England  thereafter  be  deemed  an  his- 
torical, ecclesiastical  and  religious  upstart,  owing  its  posi- 
tion and  property  altogether  to  parliamentary  omnipotence  ? 
Yet  the  aoandonment  of  a  creedal  statement  which  declares 
in  unambiguous  English  the  necessary  damnation  of  all  who 
do  not  believe  the  doctrine  of  the  Trinity  as  therein  defined, 
is  a  doctrinal  change  greater  than  that  involved  in  the  ad- 
mission to  membership  of  persons  who  do  not  hold  a  pious 
but  admittedly  ineffective  opinion  concerning  the  duty  of 
the  State  to  maintain  an  established  church.  In  America, 
one  denomination  has  united  with  another  in  several  cases. 

It  was  argued  that  union  with  the  United  Presby- 
terians involved  the  abandonment  of  the  Free  Kirk  dogma 
of  establishment,  and  so  involved  a  break  in  denomina- 
tional continuity.  To  answer  this  question,  an  American 
court  would  first  seek  to  determine  if  the  dogma  of  es- 
tablishment was  so  essentially  a  part  of  the  Free  Kirk 
doctrine  as  to  make  an  admission  to  communion  o(  those 
who  do  not  hold  it  a  breach  of  continuity  in  the  Free 
Kirk.  Not  every  change  constitutes  a  breach  of  continu- 
ity.1 The  dogma  of  establishment,  if  dogma  it  be,  was 
not  laid  down  in  express  terms  as  a  necessary  requisite  of 
communion  in  any  official  symbol  of  Free  Kirk  faith.  In 
fact,  it  was  but  a  pious  hope,  a  counsel  of  perfection,  in 
1843.  Since  that  time  it  has  ceased  to  be  even  a  hope. 
The  Free  Kirk  left  the  Kirk  in  1843  because  its  members 
considered  other  things  more  important  than  establish- 
ment and,  for  so  doing,  it  was  by  the  House  of  Lords 
stripped  of  its  property  devoted  to  religious  purposes.  In 
1904,  it  is  again  stripped  of  all  its  property  by  the   same 

'Horsman  v.  Allen  (1900)  129  Cal.  131,  135. 


THE  FREE  CHURCH  OF  SCOTLAND  CASE.       157 

tribunal,  because  it  does  not  exclude  from  communion 
every  one  who  does  not  believe  in  an  establishment.  The 
first  decision  was  based  upon  the  statutes  of  the  realm,  the 
second  upon  the  supposed  intention  of  the  seceders.  The 
great  majority  of  the  Free  Kirk  have  ceased  even  to  desire 
the  establishment  of  that  body.  It  is  not  clear  that  union 
with  the  United  Presbyterians  has  in  fact  enlarged  the 
previous  conditions  of  membership  in  the  Free  Kirk.  As 
was  said  by  Dr.  Candlish,  "  the  most  prominent  man  after 
Dr.  Chalmers,"  "  Is  the  division  and  schism  of  the  Chris- 
tian Church  to  be  kept  up  by  a  question  as  to  the  duty 
of  another  party  (that  is  the  State)  over  whom  we  have 
no  control "?  l  Probably  no  one  has  been  debarred  from 
membership  in  the  Free  Church  during  the  last  generation 
for  holding  the  doctrine  concerning  establishment  professed 
by  the  United  Presbyterians.  On  their  part,  the  United 
Presbyterians  seem  to  have  refused  expressly  to  make 
Voluntaryism  an  essential  of  communion.  "  Uniformity  of 
opinion  with  respect  to  civil  Establishments  of  religion  is 
not  a  term  of  communion  in  the  United  Presbyterian 
Church."  2  Under  these  circumstances,  I  think  that  no 
American  court  could  be  found  to  hold  that  the  official  ad- 
mission to  full  communion  of  persons  unwilling  to  profess 
a  theological  belief  in  the  dogma  of  establishment,  will  de- 
volve the  entire  property  upon  a  small  minority  which  pro- 
fesses to  hold  this  belief  necessary.  Therefore,  even  if  the 
House  of  Lords  was  required  of  itself,  and  unaided  by  a 
denominational  tribunal  or  by  ecclesiastical  decisions,  to 
determine  if  union  with  the  United  Presbyterians  involved 
such  an  abandonment  of  an  essential  dogma  of  the  Free 
Kirk,  viz.:  the  dogma  of  establishment,  as  to  break  denom- 
inational continuity,  it  seems  that  the  question  should  have 
been  answered  in  the  negative. 

The  other  alleged  change  of  Free  Kirk  doctrine  involved 
in  the  union  concerns  the  doctrine  of  predestination.  Only 
one  or  two  of  the  Lords  rested  upon  this  consideration, 
and  I  am  convinced  that  American  Calvinist  churches 
(and  there  are  many)  would  be  perplexed  by  the  Lord 
Chancellor's  reasoning.     To  ascertain  the  doctrine  of  the 


lA.  C.  600.        2A.  C.  621. 
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Presbyterian  Church  of  Scotland  concerning  predestina- 
tion, Lord  Halsbury  had  recourse  to  the  so-called  Synod 
of  Jerusalem  in  1672.  This  Synod  represented  the  East- 
ern Church  in  whole  or  in  part,  and  the  Council  of  Con- 
stantinople of  1642,  upon  which  also  he  relied,  appears  to 
have  been  a  similar  body.  To  deduce  the  doctrine  of 
Scotch  Presbyterians  from  the  pronouncement  of  a  synod 
of  the  orthodox  Greek  Church,  is  as  extraordinary  as 
would  be  an  ascertainment  of  the  Anglican  doctrine  of  the 
Eucharist  from  the  decrees  of  the  Council  of  Trent  or  from 
the  Institutes  of  Calvin.  With  these  somewhat  unusual 
notions  of  ecclesiastical  authority  in  the  Church  of  Scot- 
land, it  is  not  surprising  that  Lord  Halsbury  should  find 
insuperable  differences  of  opinion  where  a  theologian  of 
training  more  occidental  would  fail  to  discover  them.  Lord 
Halsbury  finds  irreducible  conflict  in  the  two  following 
pronouncements:  The  first,  that  of  the  Westminster  Con- 
fession, concerning  God's  eternal  decree  "  By  the  decree 
of  God,  for  the  manifestation  of  his  glory  some  men  and 
angels  are  predestinated  unto  everlasting  life,  and  others 
foreordained  to  everlasting  death.  These  angels  and  men, 
thus  predestinated  and  foreordained  are  particularly  and 
unchangeably  designed  ;  and  their  number  is  so  certain  and 
definite  that  it  cannot  be  either  increased  or  diminished." 
The  second  pronouncement  is  found  in  the  Declaratory 
Act  of  1892.  "That  this  church  also  holds  that  all  who 
hear  the  Gospel  are  warranted  and  required  to  believe  to 
the  saving  of  their  souls ;  and  that  in  the  case  of  such  as  do 
not  believe,  but  perish  in  their  sins,  the  issue  is  due  to  their 
own  rejection  of  the  Gospel  call.  That  this  Church  does 
not  teach,  and  does  not  regard  the  Confession  as  teaching, 
the  foreordination  of  men  to  death  irrespective  of  their  own 
sin 


'5  1 


What  bearing  the  Declaratory  Act  has  upon  the  case 
before  the  Lords  is  hard  to  discover.  It  is  no  part  of  the 
act  of  union,  has  nothing  to  do  with  the  United  Presbyter- 
ian Church,  and,  if  it  be  heretical  and  unconstitutional,  and 
contrary  to  the  Westminster  Confession,  it  was  the  act  of 
the  whole  Free  Kirk  passed  in  due  form,  and  not  brought 
into  controversy  in  the  suits  before  the  House  of  Lords 
'A.  C.  625. 
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And  if  Lord  Halsbury  was  inclined  to  suppose  that  these 
two  symbols  stated  theological  dogmas  absolutely  contra- 
dictory, he  should  have  turned  to  the  Tenth  and  Seven- 
teenth Articles  of  the  Church  of  England,  and  should  seek  to 
discover  which  of  the  two  contradictory  theories  was  sup- 
ported by  these  Articles.  Speaking  seriously,  I  cannot 
understand  how  anyone  familiar  with  controversies  con- 
cerning the  nature  of  free  will  could  reach  Lord  Halsbury 's 
conclusion.1  And  after  the  Declaratory  Act  of  1892,  at 
any  rate,  a  donor  to  the  Free  Kirk  is  not  to  be  supposed 
more  Calvinist  than  the  Declaratory  Act. 

Finally,  I  think  that  an  American  court  would  stand 
amazed  at  what  I  may  call  the  lightheartedness  of  the 
House  of  Lords  in  rendering  its  momentous  decision. 
To  deprive  a  great  religious  body  of  all  its  prop- 
erty would  be  deemed  in  America  a  serious  mat- 
ter. If  the  law  made  deprivation  necessary,  it  would 
be  decreed,  but  the  decree  would  be  made  with  great 
and,  as  I  conceive,  with  proper  reluctance.  It  is  easy  to 
say  "  Let  justice  be  done  though  the  sky  fall,''  but  if  the 
fall  of  the  sky  is  the  necessary  result  of  the  decision,  a 
court  is  bound,  in  the  opinion  of  American  judges,  to  pon- 
der well  before  concluding  that  the  decision  is  necessary. 
"  While,  of  course,  consequences  may  not  determine  a 
decision,  yet  in  a  doubtful  case  the  court  may  well  pause 
before  thereby  it  unsettles  interests  so  many  and  so  vast."8 
The  decision  of  the  House  of  Lords  makes  us  wonder  if  the 
constitutional  safeguards  existing  in  America  do  not  make 
American  courts  more  careful  in  reaching  their  conclusions. 
The  majority  of  the  House  of  Lords  knew,  of  course,  that 
the  enormous  hardship  they  were  creating  might  be  reme- 
died by  Parliament.  In  America,  the  legislature  would  be 
powerless  to  give  any  remedy,  and  an  American  court  ren- 
dering any  decision  like  that  under  consideration  would 
know  that  its  action  was  really  and  truly  final,  and  so,  I 
think,  would  hesitate  at  taking  it.  The  suggestion  just  made 
is  confirmed  by  the  events  which  followed  the  decision. 
Scotland  was  thrown  into  confusion.  Nearly  everyone 
assumed  that  the  decision  of  the  Lords  would  be  denied, 

1  See  Gable  v.  Miller  (N.  Y.  1844)  10  Paige  627. 

2  Butte  City  Water  Co.  v.  Baker  (1905)  196  U.  S.  119. 
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that  the  United  Free  Church  would  keep  most  of  the  prop- 
erty of  the  Free  Kirk,  and  that,  in  some  way,  an  amount  of 
property  would  be  fixed  which  the  United  Free  Church 
must  turn  over  to  the  Remnant  as  the  price  of  retaining 
the  rest.  Thereupon  various  proceedings  were  had,  both 
at  law  and  extra  legal ;  and  at  its  next  session  Parliament 
passed  an  act  which  provided  for  the  appointment  of  a  com- 
mission to  "  allocate  between  the  Free  Church  (i.  e.  the 
Remnant)  and  the  United  Free  Church  the  property  in 
question  as  defined  by  this  Act  in  such  manner  as  appears 
to  the  Commission  fair  and  equitable,  having  regard  to  all 
the  circumstances  of  the  case."1 

We  find,  then,  that  the  Free  Church  case  is  hard 
to  understand.  First,  from  the  omission  in  the  report  of  a 
statement  of  the  precise  controversy.  Second,  from  the  fail- 
ure of  the  Lords  to  seek  the  intentions  of  the  individual 
donors  of  the  fund  in  question.  Third,  from  the  assump- 
tion that  continued  identity  of  doctrine,  apart  from  express 
requirement,  is  essential  to  a  Christian  Church.  Fourth, 
from  the  disregard  of  the  ecclesiastical  judgment  of  the 
Free  Church  upon  the  dogmatic  questions  involved.  Fifth, 
from  the  failure  to  recognize  that  modification  of  doctrine 
was  expressly  permitted  by  the  Barrier  Act,  and  union  with 
another  religious  body  by  the  Model  Trust  Deed.  Sixth, 
from  an  exaggeration  of  the  importance  of  the  principle  of 
establishment,  and  from  an  erroneous  conception  of  Calvin- 
ism not  entertained  by  American  Calvinists. 

Francis  C.  Lowell. 
Boston. 

1  Stat.  5  Edward  VII.  (1905)  Chap.  12. 
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Goods  brought  into  a  State  of  the  Union,  come  from 
another  State  or  territory  of  the  United  States,  or  from 
another  country.  A  State  might,  in  a  number  of  ways, 
interfere  with  this  introduction.  It  might  prevent  or  re- 
strain the  negotiation,  the  contract,  between  its  residents 
and  those  of  other  States  or  nations,  which  precedes  and 
induces  the  despatch  of  the  goods.  It  might  forbid  or 
embarrass  by  onerous  restrictions,  by  requiring  licenses  for 
which  fees  are  exacted,  or  in  other  ways,  the  physical  act 
of  bringing  the  goods  across  the  State's  boundary,  and  to 
any  interior  point  in  it.  It  might  penalize  or  tax  the  pos- 
session of  such  goods,  the  use  or  the  sale  of  them. 

The  7th  section  of  Article  1  of  the  Constitution  con- 
fers on  Congress  the  power  "  to  regulate  commerce  with 
foreign  nations  and  among  the  several  States,  and  with  the 
Indian  tribes  ",  with  the  qualification  that  it  shall  not  tax 
articles  exported  from  any  State,  nor  give  a  preference  to 
the  ports  of  one  State  over  those  of  another.  This  clause 
would  probably  render  any  other  prohibition  upon  the 
States,  with  respect  to  interstate  or  international  commerce, 
superfluous.  The  State  is,  however,  explicitly  forbidden 
to  lay  any  duties  on  imports  or  exports,  except  for  inspec- 
tion or  to  lay  any  duty  of  tonnage. 

In  making  the  preliminary  negotiation  looking  to  sale, 
or  in  making  the  contract  of  purchase,  prior  to  the  sending 
of  the  article  bought,  to  the  buyer  in  State  B,  the  manu- 
facturer or  vendor  in  State  A  may  despatch  agents, 
drummers,  etc.  into  State  B  for  the  purpose  of  soliciting 
purchases.  Whether  these  agents  use  samples,  or  verbal 
descriptions  is  immaterial.  State  B  cannot  absolutely  for- 
bid the  use  of  these  agents,  nor  require  them  to  obtain  a 
license  for  which  they  must  pay  a  fee  or  tax.1 

The  taking  of  goods  out  of  State  A  into  State  B,  or  the 
bringing  of  them  from  B  to  A,  might  be  forbidden,  or  sub- 
jected to  clogs  and  restrictions.     These  restrictions  might 

bobbins  v.  Shelby  County  Taxing  District  (1887)  120  U.  S.  489  ; 
Asher  v.  Texas  (1888)  128  U.  S.  129;  Brennan  v.  Titusville  (1894)  153 
U.  S.  289. 
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conceivably  operate  directly  on  the  buyer,  or  the  seller,  or 
his  agent,  or  on  the  instruments  of  vehiculation  ;  on  railroad, 
express  and  steamboat  companies.  Under  the  Constitution, 
the  agent  of  an  extra-State  express  company  cannot  be 
required  to  obtain  a  license.1  A  State  cannot  tax  the  busi- 
ness of  transportation  out  of  or  into  its  territory.  It  can- 
not penalize  a  railroad  company  for  bringing  liquors2  or 
other  articles  of  commerce  into  it,  although  for  the  object 
of  promoting  its  policy  of  preventing  sales  and  diminishing 
consumption.  It  cannot,  in  pursuance  of  any  aim,  how- 
ever worthy,  prohibit  to  some  the  navigation  of  a  river,  a 
highway  of  interstate  traffic,  in  order  to  secure  a  monopoly 
of  the  use  of  it  to  another.3 

When  goods  are  once  within  a  State,  do  they  become 
wholly  subject  to  its  power?  May  it  treat  them  as  it  treats 
indigenous  goods,  criminalizing,  if  it  will,  or  otherwise 
restraining  the  possession,  the  use,  or  the  sale  of  them? 
Sometimes,  in  the  exercise  of  a  "  prohibition  "  policy,  the 
State  has  forbidden  the  mere  presence  of  liquor  within  its 
bounds,  without  regard  to  its  place  of  origin,  and  has  au- 
thorized the  seizure  and  destruction  of  it.  Sometimes  for 
the  sale  of  articles  introduced  from  beyond  the  State,  a  pre- 
liminary license  is  exacted,  or  after  such  sale,  a  tax  is  im- 
posed on  the  seller.  The  employment  of  an  auctioneer,  or 
drummer  or  other  agency  is  subjected  to  restraint  and 
burdened  with  a  tax.  When  a  thing  which  is  an  article  of 
commerce,  has  been  brought  into  a  State,  it  cannot  be 
seized  and  taken  from  its  owner  because  of  any  law  for- 
bidding its  introduction.  Such  a  law  is  unconstitutional, 
and  the  officer  who  seizes  the  article  is  a  trespasser4  and  it 
can  be  recovered  from  him.5 

A  frequent  object  of  importation  is  the  sale  of  the 
thing  imported.     Can  a  State  forbid  or  restrict  this  sale? 

1  Crutcher  v.  Kentucky  (1891)  141  U.  S.  47. 

2  Bowman  v.  Chicago  etc.  Railway  Co.  (1888)  125  U.  S.  465. 

3  Gibbons  v.  Ogden  (1824)  9  Wheat.  1. 

4  Scott  v.  Donald  (1897)  165  U.  S.  58.  The  South  Carolina  Dis- 
pensary Law. 

6  Leisy  v.  Hardin  (1890)  135  U.  S.  100;  American  Express  Co.  v. 
Iowa  (1905)  196  U.  S.  133.  Beer  introduced  into  a  State  in  violation  of  its 
prohibition  law. 
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"  There  is  no  difference,"  said  Marshall,  C.  J.,1  "  in  effect, 
between  a  power  to  prohibit  the  sale  of  an  article  and  a 
power  to  prohibit  its  introduction  into  the  country. 
The  one  would  be  a  necessary  consequence  of  the  other. 
No  goods  (that  is,  relatively  few  goods)  would  be  im- 
ported, if  none  could  be  sold."  The  right  to  bring 
liquors2  or  cigarettes3  or  oleomargarine4  into  a  State, 
despite  its  exclusionary  policy,  carries  with  it  the  right  to 
exemption  from  the  prohibition  of  selling  them. 

While  not  absolutely  prohibiting  the  sale  of  the  intro- 
duced goods,  the  State  may  attempt  to  condition  the  right 
to  sell,  in  a  more  or  less  onerous  manner.  It  may,  for 
example,  compel  the  taking  out,  at  a  price,  of  a  license  in 
advance  of  the  sale.  Such  exaction  would  be  unconstitu- 
tional.6 The  State  may  impose  an  annual  tax  on  the  busi- 
ness of  selling  cigarettes,  but  such  a  tax,  imposed  on  one 
who  sold  in  the  original  bulk,  cigarettes  brought  from 
another  State,  would  probably  be  void.6 

Can  a  State  tax,  as  property,  a  thing  which  has  been 
brought  into  it  from  outside?  Different  answers  have 
been  given  to  the  question  according  to  the  American  or 
foreign  origin  of  the  thing.  If  it  has  been  brought  from 
another  country,  a  certain  immunity  attaches  to  it  for  a  time, 
which  seemingly,  will  not  attach  to  it,  if  it  has  come  from 
another  State.  Wines  from  France  still  in  the  ownership 
of  the  importer,  and  in  the  casks,  barrels,  etc.  in  which  they 
were  imported,1  and  lace  still  in  the  boxes  in  which  it  was 
introduced,8  could  not  be  taxed  by  a  State  even  as  property 
and  like  other  property,  not  imported,  of  the  same  class. 

A  tax  on  the  thing  imported,  whether  imposed  because 
it  has  been  imported,  or  because  it  is  a  thing  having  value, 

1  Brown  v.  Maryland  (1827)  12  Wheat.  419. 

2  Leisy  v.  Hardin  (1890)  135  U.  S.  100;  Lyng  v.  Michigan  (1890)  135 
U.  S.  161.     Contra,  License  Cases  (1847)  5  Howard  504. 

3  Austin  v.  Tennessee  (1900)  179  U.  S.  343  (implied). 

4  Schollenberger  v.  Pennsylvania  (1898)  171  U.  S.  1. 

5  Brown  v.  Maryland  (1827)  12  Wheat.  419. 

6  Cook  v.  Marshall  County  (1905)  196  U.  S.  261  ;  Austin  v.  Tennes- 
see (1900)  179  U.  S.  343. 

7  Low  v.  Austin  (1871)  13  Wall.  29;  Hinson  v.  Lott  (1868)  8  Wall. 
148  ;  American  Steel  Co.  v.  Speed  (1904)  192  U.  S.  500. 

8  May  v.  New  Orleans  (1900)  178  U.  S.  496. 
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would,  it  is  supposed,  be  added  by  the  merchant  to  the  price 
of  the  thing,  and  the  State  imposing  it  would  thus  raise  a 
revenue  from  the  purchasers  of  the  thing,  many  of  whom 
would  be  residents  of  other  States.  "  A  duty  on  im- 
ports ''  said  Marshall,  C.  J.,  "is  a  tax  on  the  article,  which 
is  paid  by  the  consumer.  The  great  importing  States 
would  thus  levy  a  tax  on  the  non-importing  States.'"1 

It  seems,  however,  that   goods  introduced  from  other 
States  are  not  exempt  from  a  non-discriminatory  State  tax- 
ation, if  they   are  no  longer  in   transitu,  but  have  reached 
their  destination.     By  a  narrow  interpretation  of  the  word 
"  imports"  which  confines  the  application  of  the  word  to 
exotic  goods,  the  prohibition  on  a  State  of  laying  "  any  im- 
posts or  duties  on  imports  or  exports,"2  is  held  not  to  ex- 
tend to  goods  brought  from  one  State,  whether  by  water 
or  land,  into  another.3     A  tax    on  the  thing  brought  into 
State  A  from  State  B  is  not  an  impost  or  a  duty  on  an  im- 
port.     Is  it   not  however  an   interference  with  interstate 
commerce?     If  the  thing  in   the  original    bulk,  and  in  the 
hands  of  the  person  who  introduced  it  into  the  State,  may 
be  taxed,  it  may,  to  employ  the  logic  of  Marshall,  C.  J.,  be 
taxed  high  as  well  as  low  ;     its  price  may  be  increased,  and 
its  vendibleness  correspondingly  reduced.    The  belief  of  the 
Chief  Justice4  that  the  principle  applicable  to  importations 
from  abroad  is   applicable  to   "  importations    (sic)  from  a 
sister  State,''  has  been  rejected  in   later  cases.     "  The  sev- 
eral States,  therefore"  says  White,  J.,5  "not  being  con- 
trolled as  to  such  merchandise  (from  other  States)  by  the 
prohibition  against  the  taxation  of  imports,  it  was  held  that 
the  States  had  the  power,  after  the  goods  had  reached  their 
destination,  and  were    held  for   sale  (even  in  the  original 
package)  to   tax  them  without  discrimination,   like   other 
property  situated  within  the  State."6     A  tax  upon  one,  as 
an  auctioneer  or  commission  merchant,  on  account  of  sales 

1  Brown  v.  Maryland  (1827)  12  Wheat.  419. 

2  Const.  Art.  1,  sect.  10. 

3Brown  v.  Maryland  (1827)  12  Wheat.  419;  American  Steel  Co.  v. 
Speed  (1904)  192  U.  S.  500;  Brown  v.  Houston  (1885)  114  U.  S.  622; 
Woodruff  v.  Parham  (1868)  8  Wall.   123. 

4  Brown  v.  Maryland  (1827)  12  Wheat.  418. 

6  American  Steel  Co.  v.  Speed  (1904)  192  U.  S.  500. 

6  Brown  v.  Houston  (1885)  114  TJ.  S.  622  ;  Hinson  v.  Lott  (1868)  8 
Wall.  148. 
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of  goods  brought  from  another  State,  if  not  discriminatory 
against  goods  of  other  States,  is  valid, 1  as  is  a  requirement 
that  one  who  peddles  goods,  even  goods  from  another  State, 
shall  obtain  a  license.2 

The  entrance  of  goods  from  a  foreign  country  or  from 
another  State  cannot  be  constitutionally  prevented  by  a 
State,  nor  can  the  use  or  sale  of  such  goods.  How  long 
does  this  immunity  last?  A  thing  that  has  been  imported 
never  ceases  to  have  been  imported.  Is  it  forever  superior 
to  the  jurisdiction  of  the  State? 

It  is  clear  that  if  all  trace  of  the  extraneous  origin  of  a 
thing  should  be  lost,  it  could  no  longer  be  exempt  from  the 
State's  power.  Are  there  any  other  limitations?  Will  wine 
which  has  come  from  France  be  beyond  State  taxation  so 
long  as  its  source  is  known  ?  Will  beer  that  has  been 
brought  into  a  prohibition  State  be  always  vendible  despite 
the  local  law  ? 

The  first  attempt  to  define  the  conditions  with  which  the 
import  must  continue  to  comply,  in  order  to  preserve  its 
franchise,  was  made  by  Chief  Justice  Marshall.  "  When 
the  importer  has  so  acted  on  the  thing  imported,  that  it  has 
become  incorporated  and  mixed  up  with  the  mass  of  prop- 
erty in  the  country,  it  has,"  he  remarks,  somewhat  timidly, 
"  perhaps  lost  its  distinctive  character  as  an  import,  and 
has  become  subject  to  the  taxing  power  of  the  State  ;  but 
while  remaining  the  property  of  the  importer  in  his  ware- 
house, in  the  original  form  or  package  in  which  it  was  im- 
ported, a  tax  upon  it  is  too  plainly  a  duty  on  imports  to  es- 
cape the  prohibition  in  the  constitution."  Later  cases  have 
applied  these  tests,  not  merely  to  "  imports  "  in  the  narrow 
sense  of  that  word,3  but  to  articles  introduced  from  one 
State  to  another.4 

1  Woodruff  v.  Parham  (1868)  8  Wall.  123  ;  Ficklen  v.  Shelby  County 
(1892)  145U.  S.  1. 

2Emert  v.  Missouri  (1895)  156  U.S.  296;  Machine  Co.  v.  Gage  (1879) 
100  U.  S.  676.  A  tax  special  to  peddlers  of  goods  from  another  State 
would  be  void.  Welton  v.  Missouri  (1875)  91  U.  S.  275;  Walling  v. 
Michigan    (1886)  116  U.  S.  446;  Tiernan  v.  Rinker  (1880)  102  U.  S.  123. 

3  May  v.  New  Orleans  (1900)  178  U.  S.  496  (lace);  Low  v.  Austin 
(1871)  13  Wall.  29  (wine). 

4  Pervear  v.  Massachusetts  (1866)  5  Wall.  475  (liquors);  Shollenberger 
v.  Pennsylvania  (1898)  171  U.  S.  1  (oleomargarine);  Leisy  v.  Hardin 
(1890)  135  U.  S.  100  (beer);  Vance  v.  Vandercook  Co.  (1898)  170  U.  S. 
438  (liquor);  American  Express  Co.  v.  Iowa  (1905)  196  U.  S.  133   (liquor). 
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The  incorporation  and  mixing  up  with  the  mass  of  the 
property  of  the  State  is  manifestly  no  test.  One  pint  of 
water  can  be  "  mixed  up  "  with  another  pint,  and  the  mole- 
cules of  the  respective  pints  be  indistinguishable.  But  such 
"  mixing  up  "  is  not  the  object  of  the  justice's  contempla- 
tion. The  evidence  that  a  given  thing  was  imported  may 
be  lost ;  and  it  might  then  be  said  to  be  "  incorporated  " 
with,  "  mixed  up  "  with,  the  mass  of  property.  But,  how 
can  a  thing,  e.  g.  a  sewing  machine,  an  automobile,  signs  of 
whose  foreign  make  are  indelible,  be  said  with  any  pro- 
priety to  be  "  mixed  up  "  with  anything  else?  One  occu- 
pies one  spot,  and  another  another  spot.  They  are  not 
transfused  into  each  other.  They  remain  separately  per- 
ceptible, numerable,  and  identifiable.  "  Incorporating  ", 
"  mixing  up  ",  are  evidently  figures  of  speech  and  not  ob- 
jective facts. 

The  first  palpable  fact  mentioned  by  the  Chief  Justice 
as  a  test  is  that  the  thing  remains  the  property  of  the  im- 
porter. Though  no  change  is  wrought  on  the  thing  im- 
ported, though  it  remains  in  the  same  case  or  package  in 
which  it  was  introduced,  it  loses  the  immunities  of  an  im- 
port, when  it  ceases  to  belong  to  the  importer.  The  State 
can  tax  it  after  his  sale  ;  it  can  tax  the  sale  of  it  by  his 
vendee,1  it  can  prohibit  and  penalize  the  sale  of  it  by  his 
vendee.2  It  is  declared  to  become  mingled  with  the  general 
mass  of  property  in  the  State,  by  the  importer's  act  of  sell- 
ing it,  even  "in  the  original  package."3 

But,  even  before  a  sale  of  it,  the  importer  may  produce 
effects  of  various  sorts  upon  it.  The  suggestion  that  the 
thing  must  remain  in  the  importer's  warehouse  must  prob- 
ably not  be  taken  seriously.  The  article  must  first  get  to 
the  warehouse.  While  going  thither  it  is  an  import.  From 
the  warehouse  it  may  be  taken  to  a  store  for  sale,  or  to  a 
factory  for  the  reception  of  some  change  of  form  or  quality. 
While  going  from  the  warehouse,  while  exposed  in  the 
store  for  sale,  it  would  probably  not  be  held  to  have  lost  its 
import-immunity. 

1  Waring  v.  Mayor  (1868)  8  Wall.  110. 

1  Pervear  v.  Massachusetts  (1866)  5  Wall.  475. 

3  Vance  v.  Vandercook  Co.  (1898)  170  U.  S.  438. 
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But  the  importer  may  break  the  original  bulk  formed 
by  the  things  imported  and  their  case  and  inclosure,  sepa- 
rating its  parts  from  each  other,  with  a  view  either  to 
his  own  consumption  of  them,  the  manufacture  or  the 
sale  of  them.  By  so  doing,  although  he  remains  the 
owner,  the  articles  have  ceased,  though  still  in  fact  an  im- 
port, to  be  an  import  in  law.  The  constitutional  privi- 
leges of  an  import  fall  away  from  it.  In  May  v.  New 
Orleans1  lace  had  been  put  into  cartons,  each  containing 
twelve  pieces,  and  each  piece  twelve  yards.  The  cartons 
had  been  placed  together  in  a  box  or  case.  Small  pack- 
ages of  towels,  containing  two,  three  or  five  dozens,  had 
been  put  together  in  a  wooden  case.  In  these  cases  the 
goods  entered  the  country.  They  were  broken  open,  but 
the  contained  packages  were  not  individually  broken.  It 
was  held  that,  though  they  were  still  the  property  of  the 
importer,  the  lace  and  towels  could  be  taxed  by  the  State. 

The  reason  assigned  by  Marshall,  C.  J.,  for  the  freedom 
of  imported  goods  from  State  control  until  a  sale  or  a 
breach  of  the  bulk  of  the  package  by  the  importer,  is,  in 
brief,  this.  The  goods  are  imported  in  order  to  be  sold. 
If  the  State  can  prohibit  a  sale,  it  can  practically  prohibit 
importation.  If  it  can  tax  at  all  the  import,  or  the  act  of 
importation,  it  can  tax  so  heavily  as  practically  to  prohibit 
importation.  With  this  logic  before  him  it  is  singular  that 
he  should  concede  that  the  import  lost  its  exemption  from 
State  control  as  soon  as  the  original  bulk  was  broken,  or 
as  soon  as  it  was  sold  unbroken.  Importation  takes  place 
with  a  view  to  wholesale  or  to  retail.  There  cannot  be  a 
retail  sale,  even  by  the  importer,  without  breach  of  the 
original  package,  unless  the  package  has  been  made  to 
contain  no  more  of  the  article  than  the  consumer  would 
buy  at  retail.  If  it  is  true  that  "no  goods  would  be  im- 
ported if  none  could  be  sold,"  it  is  likewise  true  that  no 
goods  would  be  imported  for  retail  sale  if  none  could  be 
sold  at  retail.  In  order  to  preserve  the  power  to  import 
for  retail,  it  is  necessary  to  preserve  the  power  of  the  im- 
porter to  sell  at  retail.  But  this  power  is  virtually  taken 
from  him,  when  on  the  one  hand,  he  is  prevented  from 

'(1900)  178  U.  S.  496.  That  breaking  bulk  destroys  the  immunity,  is 
asserted  in  Low  v.  Austin  (1871)  13  Wall.  29. 
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opening  his  package,  if  he  would  avoid  State  obstructions 
to  sale,  and  on  the  other  hand,  inconvenience  or  judicial 
decision,  posing  as  law,  compels  him  to  employ  large  pack- 
ages. If  wine  is  put  into  separate  pint  or  quart  packages, 
cloth  into  separate  parcels  of  four  or  six  yards,  shoes  into 
separate  boxes  containing  one  pair,  the  inconvenience  and 
the  expense  of  transportation,  and  the  risk  of  loss  of  or 
injury  to  the  articles  imported,  will  be  seriously  increased. 
Beginning  with  the  assumption  that  any  one  has,  as  against 
a  State,  the  right  to  import  anything  into  it,  and  the  right 
to  sell  what  he  imports,  it  seems  almost  infantile  to  add  that 
if  he  breaks  his  packages,  he  loses  the  freedom  from  State 
control,  and  therefore  he  must  import  to  sell  only  at 
wholesale  or  he  must  increase  the  cost  of  importation  by 
employing  unbusinesslike  packages. 

Why  should  the  constitutional  right  to  import  and  sell, 
depend  on  the  size  or  form  of  the  package?  Why  should 
it  be  confined  to  sales  of  the  whole  package  at  one  time, 
to  one  person,  or  group  of  persons?  If  it  really  was  the 
intention  of  the  constitution-makers  to  take  from  the  State 
the  power  to  prevent  sales  at  wholesale  and  sales  at  retail, 
by  importers,  why  not  frankly  say  so,  and  hold  as  a  corol- 
lary, that  it  was  their  intention  that  the  importer  should  be 
able  to  consult  convenience  of  trade,  with  regard  to  the 
size  of  the  packages  in  which  he  brings  the  goods,  and  the 
size  of  the  portion  of  them,  which  he  disposes  of  in  any 
particular  sale?  To  impute  to  the  framers  of  the  constitu- 
tion the  intention  to  give  a  right  superior  to  the  State  to 
import  big  packages,  only,  and  to  sell  the  whole  package 
only  ,  would  be  to  suspect  them  of  imbecility.  Nor  is 
there  the  slightest  intimation  in  the  constitution  itself,  of  its 
intention  to  distinguish  between  the  commerce  that  requires 
big  and  that  which  requires  little  packages,  or  between 
the  power  of  the  merchant  to  sell  at  wholesale,  and  to  sell 
at  retail,  that  which  he  imports.1  Any  line  of  demarcation 
between  federal  and  State  power  over  commerce,  which 
practically  subjects  importations  for  retail  to  the  State, 
while  exempting  from  it  those  for  wholesale  is,  it  is  not  too 
much  to  say,  arbitrary  and  absurd. 

*Cf.  Shollenberger  v.  Pennsylvania  (1898)  171  U.  S.  I,  where  the  sale 
to  the  consumer  of  ten  pound  tubs  of  oleomargarine,  introduced  from  an- 
other State,  was  held  permissible  despite  the  State's  prohibitory  law. 
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But.  conceding  that  the  retailing  importer  is  practically 
not  protected  from  State  control,  by  the  constitution  as  in- 
terpreted by  the  Supreme  Court,  is  the  wholesale  importer 
in  any  better  plight?  A  has  imported  a  cask  of  wine,  or  a 
box  of  laces.  He  would  not  do  this  unless  he  could  sell. 
He  cannot  subdivide  and  sell  it,  so  he  loses  at  least  one- 
half  of  his  motive  to  import.  He  cannot  sell  to  consumers 
or  to  small  dealers.  The  class  of  his  customers  is  strait- 
ened. But,  if  A  sells  the  unbroken  bulk,  his  purchaser,  B, 
buys  it,  in  order  that  he  may  break  it  and  sell  its  parts. 
But,  the  State  can  now  intervene.  It  can  tax  B  on  account 
of  his  sales.  It  may  confiscate  the  goods,  while  in  the  un- 
broken package,  even,  or  it  may  criminalize  the  selling  of 
them.  A,  let  us  suppose,  has  introduced  a  tub  of  oleomar- 
garine containing  200  lbs.  into  a  State  which  makes  it  a  crime 
to  have  for  sale  or  to  sell  oleomargarine.  The  constitution 
gives  him  the  right,  in  defiance  of  the  State,  to  sell  the  tub 
to  B.  But  why  should  B  buy?  As  soon  as  he  becomes 
the  owner  of  it,  if  he  holds  it  for  sale,  he  becomes  a  crim- 
inal. B  buys,  if  at  all,  in  order  that  he  may  sell.  The  State 
prevents  his  selling.  Virtually,  then,  the  State  prevents,  his 
buying.  As  "  no  goods  would  be  imported  if  none  could 
be  sold,"1  no  goods  would  be  bought  for  sale,  if  none  could 
be  sold.  But  if  the  State  prevents  B's  buying,  (and  B 
stands  for  everybody  within  the  state  except  A)  it  prevents 
A's  selling.  If  it  prevents  A's  selling  it  prevents  A's  im- 
porting, for  sale.  The  result  is,  that  the  doctrine  that  one 
sale  even  in  the  original  package,  or  the  breach  of  the 
package,  even  by  the  importer,  removes  all  restrictions 
from  State  control,  virtually  subjects  the  importation  itself 
to  State  control,  if  the  reasoning  in  Brown  v.  Maryland  has 
any  validity. 

It  is  not  my  purpose  to  indicate  any  other  constitu- 
tional restraints  on  State  interference  with  commerce. 
Possibly  should  a  State  undertake  to  forbid  the  sale  of 
silk,  or  iron,  or  beef,  or  leather,  its  action  would  be  con- 
demned under  some  other  clause  of  the  Constitution. 
What  it  is  here  meant  to  say,  is  that  under  the  interpre- 
tation imposed  on  it  by  the  courts,  the  commerce  clause  o_ 
the  Constitution  is  of  little  value,  and  the  immunities  ten- 
dered by  it  are  largely  illusory. 

1  Marshall,  C.  J.,  in  Brown  v.  Maryland  (1827)  12  Wheat.  419. 
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Brown  v.  Maryland  and  other  cases  have  held  that  A 
can  import  and  sell  once,  in  the  original  package,  anything 
which  is  recognized  by  congress  to  be  an  article  of  com- 
merce, whether  it  be  oleomargarine  l  or  beer 3  or  to- 
bacco.3 The  effort  of  the  State  to  prevent  such  impor- 
tation, or  such  sale,  is  a  usurpation.  As  the  courts  had 
hampered  commerce  by  holding  that  if  the  importer,  in 
order  to  make  a  sale,  broke  the  package,  he  ipso  facto  lost 
the  power  to  make  the  sale  if  the  State  forbade  it,  sensible 
men  would  easily  be  conducted  to  the  conclusion  that  the 
constitution  makers,  for  some  reason,  looked  with  disfavor 
on  original  package  breaches.  They  reward  the  sale 
whole  with  immunity  from  local  control,  they  punish  the 
breach  of  the  crate,  box,  etc.,  or  the  sale  of  the  sep- 
arated parts  by  subjecting  the  sale  of  all  the  parts  to  that 
control.  To  practical  men,  desiring  to  preserve  the  national 
and  exclude  the  State  jurisdiction,  the  suggestion  of  a  policy 
was  not  tardy.  Inconvenient  and  riskful,  and  expensive  as 
the  use  of  small  packages  would  be,  said  they,  we  must 
undergo  it.  We  have  a  right  to  import  and  to  sell,  if  only 
we  do  not  break  bulk.  We  have  a  right  even  to  retail,  if 
only  we  do  not  break  bulk.  Let  us  then  use  packages 
small  enough  to  be  sold  without  division. 

In  Austin  v.  Tennessee  4  this  endeavor  to  secure  a  con- 
stitutional right  was  made.  Congress  had  required  that 
cigarettes  should  be  put  up  in  pasteboard  packages  of  10, 
20,  50,  or  100.  Cigarettes  put  up  in  packages  of  ten  were 
sold  at  Durham,  N.  C,  to  Austin,  a  citizen  of  Tennessee. 
Pasteboard  boxes  were  piled  on  the  floor  of  the  factory. 
The  express  company's  employee  came  for  them,  carrying 
with  him  a  basket  into  which  he  put  them,  and  which  he 
placed  upon  the  cars.  Arrived  at  its  destination,  an  agent 
of  the  company  took  the  basket  to  Austin's  store,  poured 
its  contents  upon  his  counter  and  carried  the  basket  away. 
A  law  of  Tennessee  made  it  criminal  to  sell  cigarettes.  This 
law  was  invalid,  so  far  as  applicable  to  a  first  sale  in  the 
original  package. 

1  Schollenberger  v.  Pennsylvania  (1898)  171  U.  S.  I. 
JLeisyz/.  Hardin  (1890)  135  U.  S.  100. 

3  Austin  v.  Tennessee  (1900)  179  U.  S.  343;  Cook  v.  Marshall  County 
(1905)  196  U.  S.  261. 

'(1900)  179  U.S.  343. 
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A  phrase  is  used  by  Brown,  J.,  the  writer  of  the'opinion, 
which  suggests  that  possibly  there  was  no  original  package, 
and  that,  if  there  was  none,  there  was  no  right  to  import 
the  articles.  It  is  startling  to  learn,  even  by  an  insinuation, 
that  a  State  has  absolute  power  over  importations,  if  no  pack- 
ages are  used.  The  constitution  says  not  a  word  about 
packages.  If  live  stock,  horses,  cattle,  sheep,  if  coal  or  iron, 
is  put  aboard  a  ship  in  no  inclosure,  are  we  to  be  told  that 
the  importation  of  these  things  is  not  commerce? 

But,  there  were  enclosures  of  the  cigarettes.  There 
were  pasteboard  boxes.  These  were  the  first  enclosures, 
and  therefore,  in  one  sense,  the  "  original  "  packages.  These 
packages  were  thrown  into  a  basket,  but,  not  by  the  vendor. 
Nor  was  the  basket  the  vendor's.  Nor  was  it  intended  to 
be  left  with  the  vendee.  The  vendee  did  not  get  possession 
of  the  cigarettes  while  they  were  in  the  basket.  Of  it  he 
never  had  possession.  Generally,  the  original  package  is 
the  package  in  which  the  importer  receives  the  thing  im- 
ported ;  it  is  a  part  of  the  imported  bulk.  It  is  for  him 
to  say  whether,  when  and  how  the  bulk  shall  be  broken. 
Austin  had  no  such  power  over  the  basket.  There  is  a 
feeble  suggestion  nevertheless,  that  the  basket  was  the 
original  package.  The  ship's  hold  in  which  coal  is  im- 
ported, the  car  in  which  it  is  brought  into  the  State,  would 
be  as  much  an  original  package,  for  they  prevent  the  coal's 
laterally  spreading,  and  the  change  of  their  place  is  the 
change  of  place  of  their  contents. 

Not  willing,  however,  to  place  the  decision  of  the  case 
on  the  ground  that  the  basket  was  the  original  package, 
or  that  there  was  no  original  package,  and  therefore  no 
commerce  over  which  congress,  and  not  the  State,  had  con- 
trol, Brown,  J.,  provisionally  conceding  that  each  paste- 
board box  was  the  original  package,  proceeds  to  lay  down 
a  new  principle,  viz.,  that  not  every  original  package  can  be 
sold  by  the  importer  despite  the  State's  prohibition,  but  only 
original  packages  of  a  certain  size.  The  size  is  not  deter- 
mined by  naming  its  cubical  dimensions,  or  the  material 
which  encloses  the  bulk,  but  is  defined  in  part  by  history, 
and  in  part  by  intention.  The  package,  we  are  informed 
must  be  in  the  "form  in  which  from  time  immemorial, 
foreign  goods  have  been  brought  into  the  country.''     But, 
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these  cigarettes  were  not  foreign  goods.  Foreign  goods 
are  of  infinite  variety,  and  they  do  not  all  come  in  the  same 
kind  of  packages.  Silks  do  not  come  in  casks,  nor  potatoes 
in  pasteboard  boxes.  New  kinds  of  goods  are  from  time 
to  time  brought  into  the  country.  Suppose  a  kind  of  pack- 
age has  been  used  25  years  past  only.  Will  it  be  deemed 
to  have  been  used  from  time  immemorial?  Cigarettes  have 
not  existed  from  time  immemorial.  But  why  attempt  to 
put  a  judicial  straight-jacket  upon  business?  Why  is  the 
merchant  not  allowed  to  use  whatever  kind  of  package 
convenience,  economy,  or  even  caprice  suggests?  Why 
put  the  business  of  the  country  under  the  yoke  of  a  petty 
abstraction?  If  a  merchant  chooses  to  use  a  little  package, 
why  deprive  him  of  the  right  to  make  a  sale,  which  he 
would  have  had,  had  it  been  a  big  package  ? 

Another  test,  however,  is  intimated.  It  is  suggested  that 
the  use  of  some  packages  is  bona  fide,  and  that  of  others 
mala  fide.  The  size  must  be  that  of  "  packages  in  which 
bona  fide  transactions  are  carried  on  between  the  manufact- 
urer and  the  wholesale  dealer  residing  in  different  States." 
This  means,  apparently,  that  if  a  man  wants  to  enjoy  the  con- 
stitutional right  of  importing  into  a  State  and  of  selling 
therein  an  article  of  which  it  unconstitutionally  prohibits  the 
introduction  and  sale,  and  he  adopts  such  packages  as  will 
make  this  right  fruitful,  he  ipso  facto  forfeits  that  right.  The 
court  practically  says  to  him,  you  have  a  right  to  import 
and  sell  in  the  original  package.  We  will  not  tell  you  how 
large  absolutely  your  package  must  be.  This,  however, 
we  will  tell  you.  If  you  make  your  packages  so  small,  that 
you  can  sell  them  to  consumers,  and  small  dealers,  and  if  it 
is  one  of  your  objects  in  adopting  your  package,  to  sell  to 
those  persons,  we  will  hold  that  you  cannot  sell  to  them, 
even  in  the  original  packages.  You  must  let  the  State  balk 
your  commerce  to  a  large  degree.  You  must  allow  it  to 
prevent  a  large  number  of  sales,  to  large  classes  of  persons, 
and  if  you  select  a  package  so  small  that  you  can  sell  it  to 
many  persons,  to  consumers,  and  small  dealers,  you  will, 
by  that  very  selection,  make  the  State's  prohibition  effectual. 
Introduce  big  packages  and  sell  them  to  the  few  that  can 
be  persuaded  to  buy,  with  the  knowledge  that  they  cannot, 
in  turn,  sell ;  but  do  not  introduce  little  packages,  with  the 
intention  to  sell  to  those  who  do  not  need  or  want  to  sell  in 
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turn.  You  are  superior  to  State  law,  the  constitution  makes 
you  so,  but  only  if  you  do  not  try  to  be  superior.  If  you 
try  to  be  superior,  you  shall,  ipso  facto,  become  subject  to 
it.  The  State  cannot  control  sales  to  consumers,  in  original 
packages,  but  if  you  adapt  your  packages  to  consumers, 
the  State  shall  control  your  sales  even  in  these  packages.1 
In  short,  the  merchant  must  enjoy  his  constitutional  exemp- 
tion from  State  interference  with  commerce,  in  moderation. 
He  must  be  content  that  one  hundredth  or  one  thousandth 
of  it  is  exempt. 

There  is,  in  Austin  v.  Tennessee,  a  sad  note  of  conviction 
that  the  package  test  has  broken  down.  "While  this 
court,"  says  Brown,  J.,  "  has  been  alert  to  protect  the  rights 
of  non-resident  citizens,  and  has  felt  it  its  duty,  not  always 
with  the  approbation  of  the  State  courts,  to  declare  the  in- 
validity of  laws  throwing  obstacles  in  the  way  of  free  in- 
tercommunication between  the  States,  it  will  not  lend  its 
sanction  to  those  who  deliberately  plan  to  debauch  the 
public  conscience,  and  set  at  naught  the  laws  of  a  State." 
But  in  Brown  v.  Maryland,  and  in  many  other  cases,  the 
party  has  "  set  at  naught  the  laws  of  the  State  ",  and  the 
Supreme  Court  has  abetted  him.  He  has  refused  to  pay  a 
tax,  which  the  State  has  commanded  him  to  pay.  He  has  sold 
oleomargarine  or  beer  in  defiance  of  State  prohibition.  The 
Supreme  Court  has  applauded  him,  holding  that  the  State 
was  commanding  or  prohibiting  what  it  had  no  constitu- 
tional power  to  command  or  prohibit.  That  is  what  Austin 
and  Cook  held.  Wherein  were  they  worse  than  Leisy,  or 
Brown,  or  Schollenberger  ?  If  Austin  was  debauching  the 
public  conscience  what  was  Leisy  doing?  The  former  sold 
cigarettes ;  the  latter  beer.  Of  whom  was  the  business  the 
more  demoralizing  ? 

It  is  difficult  to  understand  the  peculiar  scruple  of  the 
court,  in  thinking  it  right  to  oppose  a  State  law,  if  you  want 
to  sell  big  packages,  which  you  have  not  adapted  to  a  con- 
sumer's need,  and  in  thinking  it  wrong  to  oppose  the  same 
law,  if  you  want  to  sell  packages,  to  many  buyers,  to  whose 
needs  you  have  adapted  them. 

1  A  similar  view  is  expressed  by  the  same  judge  in  Cook  v.  Marshall 
County  (1905)  196  U.  S.  261,  another  cigarette  case.  The  pasteboard 
boxes  were  shovelled  loose  into  a  car.  No  basket  or  enclosure  other  than 
the  car  was  used. 
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Has  not  the  time  arrived  to  abandon  the  judge-made 
canon  that  the  immunity  of  an  import  from  State  control,  de- 
pends upon  its  remaining  in  the  form  in  which  it  first  ap- 
peared within  the  State,  and  in  the  ownership  of  the  im- 
porter, or,  retaining  that,  to  concede  the  right  of  the  importer 
to  import  for  retail,  and  in  packages  designedly  adapted, 
without  breach,  to  purchase  by  consumers? 

William  Trickett. 
Carlisle,  Pa. 


DEFINITE  AND    INDEFINITE    FAILURE    OF 

ISSUE. 

For  a  long  time,  there  existed  a  curious,  tangled  and 
very  much  befogged  question  about  the  meaning  and  legal 
effect  of  the  words  "  dying  without  issue  ",  or  "  without 
heirs  ".  The  question  would  arise  where  the  testator  gave 
an  estate  to  one,  but  over  to  another  on  the  first  taker  "dy- 
ing without  issue  ".  The  contention  on  one  hand  was  that 
the  words  meant  a  "  definite  failure  of  issue  ",  a  failure  that 
was  definite  and  final  at  the  death  of  the  first  taker,  that  is 
that  he  left  no  issue  him  surviving  ;  and  on  the  other  hand 
that  the  meaning  was  an  "  indefinite  failure  of  issue  ",  a 
failure  indefinite  as  to  time,  a  failure  that  might  occur  at 
any  time  in  the  future.  The  bare  statement  of  what  the 
question  was,  shows  that  it  ought  never  to  have  been  en- 
tertained. 

It  is  a  plain  proposition  that  "  dying  without  issue  " 
must  mean  one  of  two  things:  either  never  having  had  issue 
during  one's  life,  or  leaving  no  issue  living  at  ones  death. 
If  the  will  had  said  "  dying  without  having  had  any  issue 
born  to  him  "  a  contention  could  be  raised  that  the  bare 
birth  of  issue  defeated  the  contingent  gift  over,  and  irrevoc- 
ably vested  the  fee  in  the  first  taker,  although  such  issue 
may  have  died  the  day  after  birth.  But  testators  did  not 
use  that  language.  They  said  "  dying  without  issue  "  and 
the  contention  never  has  been  that  this  meant  "  die  without 
having  had  issue  born  to  him  ".  The  contention  was  that 
they  meant  an  indefinite  failure  of  issue,  indefinite  as  to 
time,  failure  at  some  indefinite  time  in  the  future,  failure 
after  the  death  of  the  first  taker. 

Now  the  wills  never  did  say  "  if  his  issue  shall  at  any 
time  hereafter  become  extinct  ".  They  simply  said  "  if  he 
shall  die  without  issue  ",  and  the  only  question  was  whether 
that  meant  leaving  living  issue  him  surviving,  or  meant  a 
failure,  an  extinction,  of  issue,  at  some  future  time  in  no  way 
defined  or  limited.  And  such  contention  arose,  and  was 
sustained,  whether  the  first  taker  left  issue  surviving  him  or 
not.  It  is  a  perfectly  plain  proposition  that  if  a  man  dies, 
leaving  issue  surviving  him,  he  does  not  "  die  without  is- 
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sue  "  and  equally  plain  that  any  speculation  as  to  whether 
that  issue  will,  thereafter  become  extinct,  was  verging  as 
closely  upon  the  absurd  as  grave  and  learned  judges  ever 
allowed  themselves  to  go.  And  yet  the  courts  took  the 
matter  seriously,  and,  by  imputing  a  strained  and  unnatural 
meaning  to  the  words  used,  converted  the  simple  language 
of  every  day  life  into  a  cemetery  for  the  interment  of  testa- 
mentary intentions. 

More  recent  judicial  decisions,  and  statutory  provisions 
have  rendered  most  of  the  old  learning  on  the  subject  obso- 
lete. It  is  now  generally  held  by  the  courts,  or  determined 
by  statute,  that  dying  without  issue  means  without  issue 
living  at  the  death  of  the  person  referred  to.  Section  38  of 
the  Real  Property  Law  of  New  York  says:  "  Where  a  re- 
mainder shall  be  limited  to  take  effect  on  the  death  of  any 
person  without  heirs,  or  heirs  of  his  body,  or  without  issue 
the  word  '  heirs  '  or  *  issue  '  shall  be  construed  to  mean 
heirs  or  issue  living  at  the  death  of  the  person  named  as  an- 
cestor." But  there  is  enough  of  the  matter  left  in  the  books, 
and  enough  possibility  left  that  the  question  may  still  arise 
under  other  forms  of  expression,  to  justify  the  inquiry: 
What  did  indefinite  failure  of  issue  mean?  What  definitions 
of  it  have  been  given?  And  how  could  it  be  applied  to  the 
actual  language  and  the  actual  facts  of  the  cases  where  it 
was  applied  ? 

Treated  in  this  way,  I  have  never  seen  any  definition, 
explanation  or  application  of  the  words  "  indefinite  failure 
of  issue"  that  had  both  sense  and  possibility.  Of  course, if 
the  language  of  the  will  had  been:  "  If  B's  issue  shall  at  any 
time  after  his  death,  become  extinct,"  that  would  have  been 
an  indefinite  failure.  The  application  would  have  been 
sensible  and  easily  understood,  and  such  future  failure  of 
issue  would  have  been  both  possible,  and  also  uncertain  as 
to  time  and,  therefore,  wholly  indefinite.  But  testators  did 
not  use  that  language.  The  words  were  "  dying  without 
issue" — Without  issue  when?  Palpably,  when  he  died. 
"  Dying  "  was  always  used,  in  such  instruments,  not  to  de- 
scribe the  act  or  process  of  dying,  but  the  fact  of  being 
dead. 

Assume  that  testator  died  January  1,  1904,  giving  an 
estate  to  A,  and  if  A   dies    without  issue,   over  to  B  ;  and 
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that  A  died  January  i,  1905,  never  having  had  issue  born 
to  him.  Does  the  omission  of  the  words  "living  at  his 
death  "  or  the  words  "  him  surviving  at  his  death  "  raise 
any  doubt  that  A  died  without  issue.  Or  does  it  create 
any  possibility  that,  never  having  had  any  such  issue  dur- 
ing his  life,  he  may  beget  offspring  after  his  death,  and 
that  the  issue  of  such  offspring  may  become  extinct  at  some 
remote  "  indefinite  "  period  in  the  future? 

If  the  words  had  been  "  Should  A  have  no  living  issue 
born  to  him  during  his  life  time,  nor  within  the  period  of 
gestation  after  his  death  ",  that  would  have  been  a  very 
definite  failure.  And  as  he  cannot  have  issue  after  his 
death  and  the  lapse  of  the  period  of  gestation  thereafter, 
how  does  this  multiplication  of  words  add  anything  to 
the  meaning  of  "dying  without  issue"?  And,  only  those 
three  words  being  used,  suppose  A  had  issue  born  to  him 
May  1,  1904,  which  died  October  1,  1904,  then  when 
A  died  January  1,  1905,  did  he  die  writh  or  without  issue? 
And  suppose  that  the  issue  born  May  1,  1904,  was  still  alive 
when  the  controversy  arose  over  the  question  in  February, 
1906,  did  A  die  without  issue  on  January  1,  1905?  He  did 
not  because  that  issue  was  living  at  his  death.  But  the 
contention  is  that  the  issue  of  the  surviving  issue  of  A, 
and  even  the  issue  of  that  issue  may  hereafter  become  ex- 
tinct, and  because  the  time  when  it  may  become  extinct 
is  unknown,  the  words  import  an  indefinite  failure  of  issue. 
If  that  is  not  the  precise  meaning  of  the  contention,  I  have 
been  unable  to  discover  it. 

If  the  testator  had  said — "  Should  the  issue  of  A,  at  any 
time  hereafter  become  extinct,"  that  would  have  described 
an  indefinite  failure.  But  the  controversy  did  not  arise 
out  of  such  language.  The  indefinite  failure  was  an  inven- 
tion and  was  supposed  to  be  contained  or  hidden  in  words 
which  the  testator  and  his  legal  adviser  thought  contained 
only  a  very  definite  failure. 

Any  attempted  perpetuity  intended  to  tie  up  property, 
or  leave  it  hanging  in  the  air  untied,  until  the  issue  of  a  des- 
ignated person  shall  become  extinct,  any  gift  over  based 
on  such  a  contingency,  would  be  an  indefinite  failure  of 
issue  and  would  be  contrary  to  the  statutes ;  and,  without 
any  statute,  would  be  too  remote,  and  would  fail  for  uncer- 
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tainty.  But  the  question  did  not  arise  out  of  any  such  at- 
tempts. To  hold  that  the  issue  living  at  the  death  shall  not 
take  because  that  issue  may  die  without  issue,  or  because 
the  issue  of  that  issue  may  thereafter  become  extinct,  is  doing 
violence  to  language  as  well  as  to  intent.  It  does  not 
attain  the  dignity  of  a  metaphysical  conundrum  or  a  legal 
technicality. 

What  do  the  books  say? 

Anderson's  Law  Dictionary  says:  "  A  definite  failure  of 
issue  occurs  when  a  precise  time  is  fixed  by  a  will  for  the 
failure  of  issue.  An  indefinite  failure  of  issue  is  the  period 
when  the  issue  or  descendants  of  the  first  taker  shall  be- 
come extinct,  and  when  there  is  no  longer  any  issue  of  the 
issue  of  the  grantee,  without  reference  to  a  particular  time 
or  event." 

A  standard  and  useful  work  of  reference  says:  "Words 
referring  to  the  death  of  a  person  without  issue,  such  as  '  if 
he  die  without  issue',  '  if  he  have  no  issue  '  or  '  for  want ' 
or  'in  default  of  issue',  standing  alone  import  a  general  in- 
definite failure  of  issue  and  not  a  failure  at  the  death  of  the 
first  taker  simply  :  that  is,  they  import  a  failure  at  the  death 
of  the  first  taker  or  any  time  thereafter.  While  the  words 
'  die  without  issue  '  presumably  refer  to  an  indefinite  failure 
of  issue,  this  presumption  will  yield  to  a  contrary  intent 
apparent  from  examination  of  the  whole  will,  and  the  courts 
have  seized  with  avidity  on  any  circumstances,  however 
trivial,  denoting  an  intention  to  fix  the  contingency  at  the 
time  of  death."1 

These  definitions  are  easily  understood.  But  in  some 
jurisdictions  where  the  application  to  facts  is  not  controlled 
by  statute  or  not  thoroughly  settled  by  adjudication,  cir- 
cumstances denoting  an  intention  to  fix  the  contingency  at 
the  time  of  death  may  not  be  seized  with  as  much  "  avid- 
ity "  as  in  others.  There  is  evidently  enough  of  the  old 
doctrine  left  to  justify  the  inquiry  as  to  its  reasonableness 
under  the  facts  of  the  cases  to  which  it  was  applied.  The 
cases  are  so  numerous  that  only  two  will  be  selected  by 
way  of  illustration. 

In  Fosdick  v.  Cornell,2  the  language  of  the  will  was: 

1  17  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  page  558-560. 

2  (N.  Y.  1806)  1  Johnson,  439. 
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"  If  any  of  my  said  sons,  William,  Jacob,  Thomas  and 
John,  or  my  daughter  Mary  shall  happen  to  die  without 
heirs  male  of  their  own  bodies,  that  then  the  lands  shall 
return  to  the  survivors  to  be  equally  divided  between 
them." 

The  opinion  of  Judge  Thompson,  approved  by  the 
whole  court,  says : 

"  This  is  a  question  of  construction  depending  on  the 
intention  of  the  testator,  and  from  the  whole  will  taken  to- 
gether, I  cannot  entertain  a  doubt  that  he  meant  to  provide 
that  in  case  any  of  the  devisees  named  in  this  clause  should 
die  without  leaving  male  issue  at  the  time  of  his  death,  his 
portion  shall  be  divided  among  the  survivors." 

The  court  was  composed  of  Kent,  Chief  Justice,  and 
Livingston,  Thompson,  Spencer,  Tompkins,  Associate 
Justices.  The  decision  was  evidently  right  and  is  one  of 
the  earliest  cases  showing  a  disposition  to  break  away  from 
the  fetters  of  the  old  rule. 

In  a  later  case,  Anderson  v.  Jackson,1  decided  in  1819  by 
the  Court  of  Errors  of  the  State  of  New  York,  the  lan- 
guage of  the  will  was  : 

"  Item.  It  is  my  will  and  I  do  so  order  and  appoint 
that,  if  either  oi  my  said  sons  should  depart  this  life,  with- 
out lawful  issue,  his  share  or  part  shall  go  to  the  survivor, 
and  in  case  of  both  their  deaths  without  lawful  issue,  then 
I  give  all  the  property  aforesaid  to  my  brother  John  Eden 
of  Loftus  in  Cleveland,  in  Yorkshire,  and  my  sister  Hannah 
Johnson  of  Whitby  in  Yorkshire  and  their  heirs." 

In  that  case,  Chancellor  Kent  wrote  an  elaborate  and 
learned  opinion,  in  which  he  said  :  2 

"  The  Courts  of  Justice  have  therefore  wisely  and 
steadily  determined  that  they  would  not  permit  these 
executory  devises  to  tie  up  property  beyond  a  moderate 
and  reasonable  period.  They  have  determined  that  the 
contingency  of  the  executory  devise  must  happen  within  a 
life  or  lives  in  being  and  twenty-one  years  afterwards.  This 
is  the  utmost  length  to  which  property  can  be  tied  up  by 
an  executory  devise,  and,  if  it  attempts  to  go  beyond  that 
limit,  it  is  void.  .  .  .  This  rule  is  the  cause  of  the 
struggle  so  often  seen  in  the  books  and  witnessed   in  this 

1  16  Johnson  382.         2  Id.  pp.  399,  400. 
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very  case  about  the  meaning  of  the  words  dying  without 
issue  and  whether  they  mean  a  dying  without  issue  living  at 
the  very  time  of  death  of  the  first  taker,  or  whether  they 
mean  a  general  or  indefinite  failure  of  issue.  I  was  surprised 
to  hear  it  said  at  the  argument  of  this  cause  that  it  was  not 
easy  to  understand  what  was  meant  by  an  indefinite  failure 
of  issue.  There  is  scarcely  a  case  on  the  subject  within  the 
last  two  hundred  years  but  what  mentions  and  alludes  to 
this  expression  and  this  extent  of  failure  of  issue.  A 
definite  failure  of  issue  is  when  a  precise  time  is  fixed  by 
the  will  for  the  failure  of  issue.  The  time  is  then  defined 
or  definite.  As,  for  instance,  if  the  will  in  this  case  had  de- 
clared that  the  property  should  pass  over  to  Medcef  if  Joseph 
had  no  issue  by  the  first  of  January,  1810,  or,  if,  instead  of 
saying  in  the  words  of  the  will  and  if  he  depart  this  lije 
without  lawful  issue,  it  had  said,  A  fid  if  my  son  Joseph  shall  die 
without  having  any  issue  living  at  the  time  of  his  death,  there 
could  have  been  no  contention  but  that  here  was  intended 
a  definite  failure  of  issue.  Now  a  general  or  indefinite 
failure  of  issue  is  a  proposition  the  very  converse  of  the 
other,  and  means  a  failure  of  issue  whenever  it  shall 
happen,  sooner  or  later,  without  any  fixed,  certain,  definite 
period  within  which  it  must  happen.  It  means  when  the 
issue  of  the  descendants  of  the  son  shall  become  extinct 
without  reference  to  any  particular  time  or  any  particular 
event.  An  executory  devise  upon  such  an  indefinite  failure 
of  issue  is  void  because  the  period  when  the  contingency 
on  which  the  remainder  over  depends  must  happen  is  too 
remote  or  uncertain.  Such  an  executory  devise  might  tie 
up  property  for  generations  and  lead  to  a  perpetuity,  or 
property  perpetually  inalienable." 

Now,  referring  again  to  the  terms  of  the  will  and  re- 
ferring to  Kent's  own  language  that  a  definite  failure  of 
issue  must  be  a  failure  occurring  at  the  death  of  the  first 
taker,  most  readers  will  experience  the  same  difficulty  in 
understanding  what  was  meant  by  an  indefinite  failure  of 
issue,  as  applicable  to  the  facts  in  hand,  that  was  expressed  by 
the  bar  in  the  argument  of  that  case  to  the  surprise  of  the 
great  Chancellor. 

The  Chancellor  proceeds  in  his  opinion:1 

1  Id.  pp.  400,  401. 
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"  It  has  been  repeated  in  the  books  from  case  to  case 
that  testators  generally  mean  by  the  words  dying  without 
issue  or  departing  this  life  without  lawful  issue  or  other 
words  of  similar  import,  a  failure  of  issue  at  the  time  of 
the  death  of  the  devisee,  and  that  they  do  not  mean  a 
general  or  indefinite  failure  of  issue.  This  is  said  to  be  the 
meaning  of  the  words  in  common  parlance  or  usage.  I  am 
rather  inclined  to  think,  however,  that  this  notion  of  what 
the  testator  intended  has  been  borrowed  by  one  judge 
from  another  without  much  reflection  or  examination  as  to 
its  truth.  I  doubt  the  truth  of  the  fact  ...  I  incline  to 
think  that  in  nineteen  cases  out  of  twenty  the  testator  really 
means  a  general  or  indefinite  failure  of  issue." 

To  put  the  matter  mildly,  the  last  sentence  is  an  astonish- 
ing statement. 

The  Chancellor  in  his  long  opinion,  referring  to  the 
previous  case  of  Fosdick  v.  Cornell,1  says:3 

"  I  was  at  that  time  Chief  Justice  of  the  Supreme  Court, 
and,  though  I  did  not  give  the  opinion,  I  will  not  shelter 
myself  under  that  silence.  I  am  free  to  say  that  I  partook 
of  its  error,  but  I  should  be  unworthy  of  public  confidence 
if,  with  more  experience  and  more  examination,  having 
detected  myself  in  error,  I  should  now  be  ashamed  to  con- 
fess it.  I  discovered  years  ago  that  the  case  of  Fosdick  v. 
Cornell  was  decided  upon  mistaken  grounds.  The  Court, 
however,  have  this  apology  for  themselves  that,  without 
much  examination  and  without  looking  as  they  ought  to 
have  done,  deeply  into  the  subject,  they  were  led  astray  out 
of  the  beaten  track  by  such  a  distinguished  leader  as  Lord 
Kenyon." 

Perhaps  the  noblest  element  of  judicial  strength  is  the 
courage  to  admit  an  error  when  discovered.  The  lament- 
able part  of  this  instance  of  judicial  courage  is  that  no  error 
had  been  committed  in  the  previous  case,  and  that  it  was 
an  instance  of  a  great  judge  taking  a  long  step  backwards. 
And  it  is  the  more  remarkable  because,  as  evidenced  by 
the  concurring  opinion  of  Senator  Hammond,3  the  reason- 
ing was  based  largely  on  the  wholly  unreasonable  ground 
so  often  supported  by  judicial  authority  in  times  past,  that, 
as    to    personalty,    "  dying  without  issue  "    means    without 

1  (N.  Y.  1806)  1  Johnson  439.     2  (1819)  16  Id.  415.     3  Id.  pp.  424-434- 
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issue  at  the  death,  while  as  to  realty  the  meaning  of  the 
same  words  is  an  indefinite  failure  of  issue  in  the  undefined 
and  unlimited  future. 

Senator  Yates  opposed  a  reversal  and  argued  for  affirm- 
ance, basing  himself  partly  on  Fosdick  v.  Cornell,  and 
largely  on  the  common  sense  applicable  to  the  language 
in  hand.     In  a  short  opinion  of  only  three  pages,  he  says:1 

"  I  hold  it  to  be  a  well-settled  rule  of  construction  that 
the  terms  used  in  a  will  are  to  be  understood  in  their  popu- 
lar sense,  unless  opposed  to  some  rigid,  unbending  rule  of 
law.  Now  no  one  can  hesitate  for  a  moment  as  to  the 
meaning  of  the  testator  in  the  case  before  us.  He  clearly 
intended  that  if  either  of  his  two  sons  should  die  without 
lawful  issue,  the  survivor  should  take  the  whole  which  was 
devised  to  both  ;  and  the  only  question  is  whether  there  is 
any  inflexible,  rigid  rule  of  law  to  wrest  the  plain  and  mani- 
fest intention  of  the  testator  to  a  purpose  altogether  differ- 
ent to  what  he  intended." 

Eight  Senators  concurred  with  Kent  and  Hammond,  and 
thirteen  concurred  with  Yates,  so  that  Fosdick  v.  Cornell 
was  not  overruled.  It  never  has  been  overruled  since,  and 
its  principle  is  now  statutory  law  in  New  York. 

Such  statutes  have  not  been  adopted  in  all  of  the  States, 
and  it  remains  an  interesting  question  how  long  it  will  con- 
tinue to  be  true  that  the  words  "  dying  without  issue  "  will 
be  held  presumably  to  mean  an  indefinite  failure  of  issue, 
and  how  long  it  will  take  the  courts,  without  legislative 
assistance,  to  make  the  judicial  ruling  upon  this  subject 
unanimous  throughout  the  land.  It  is  believed  that  the 
time  is  not  far  distant  when  all  this  learning  about  definite 
and  indefinite  failure  of  issue  will  come  to  be  considered  as 
much  of  a  curiosity,  and,  to  many  minds,  as  much  of  a 
puzzle,  as  the  now  exploded  rule  in  Shelley's  Case. 

The  law  is  a  great  and  noble  profession  ;  but  one  danger 
both  to  the  bar  and  the  bench  is  a  tendency  to  too  much 
refinement,  too  much  of  what  is  called  technicality.  Tech- 
nical reasoning  is  nearly  always  intensely  logical,  if  the 
premises  be  accepted  as  sound ;  but  the  difficulty  is,  that 
the  premises  are  often  based  upon  fossilized  rules  that 
have  ceased  to  have  the  breath  of  life  in  them,  because  the 

1 W.  p.  435. 
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reason  of  the  rules  has  ceased  to  exist.  In  forensic  reason- 
ing and  in  judicial  decisions  it  is  often  well  to  examine  the 
ancient  foundations  of  the  law.  But  it  is  also  indispensable 
that  the  latest  growths,  the  latest  fruits,  the  latest  flowers 
that  promise  fruit,  should  be  examined  carefully.  It  is  al- 
ways wholesome  that  the  judicial  pruning  hook  should  be 
applied,  not  only  to  the  dead  limbs  of  the  law,  but  also  to 
cutting  asunder  the  old,  diseased  or  fossilized  roots  that  no 
longer  furnish  any  nutriment  to  modern  legal  reasoning. 

George  H.  Yeaman. 
New  York. 
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NOTES. 


Issuance  of  Bonds  below  Par  Convertible  into  Full- Paid  Stock. 
Constitutional  provisions  or  the  corporation  statutes  generally  for- 
bid the  issuance  of  stock  purporting  to  be  full-paid  at  less  than 
par  value  in  money,  labor,  or  property.  Williams  v.  Evans  (1888) 
87  Ala.  725  ;  Gen.  Stat.  Minn.  (1894)  §  3415  ;  N.  H.  Pub.  Stat. 
(1901)  ch.  149  §  9;  Donald  v.  Am.  Smelting  Co.  (1901)  62  N.  J. 
Eq.  729,  731  ;  Gamble  v.  Water  Co.  (1890)  123  N.  Y.  91,  106. 
Contra,  Ind.  Rev.  Stat.  (Burns  1901)  §§  3442,  3443  ;  Steinv.  Howard 
(1884)  65  Cal.  616;  Handle?  v.  Stutz  (1891)  139  U.  S.  417  and 
cases  cited.  Moreover  in  the  absence  of  express  prohibition,  the 
general  rule  holds  an  issue  of  stock  below  par  a  fraud  on  those 
stockholders  who  have  paid  full  value,  and  on  creditors  who  rely 
on  the  representation  of  actual  capital.  Sturges  v.  Stetson  (U.  S.  C. 
C.  1858)  1  Biss.  246;  Fish  v.  R.  R.  Co.  (1868)  53  Barb.  513; 
Osgood  &  Moss  v.  King  (1876)  42  Iowa  478.  A  stockholder 
may,  therefore,  because  of  the  negotiability  of  stock,  to  prevent 
irreparable  loss  to  himself,  enjoin  an  unauthorized  issue  of  preferred 
stock,  Hutton  v.  Scarborough  Cliff  Hotel  Co.  (1865)  2  Drew.  &  Sm. 
514,  521  ;  Kent  v.  Quicksilver  Mining  Co.  (1879)  78  N.  Y.  159,  or 
an  issue  of  stock  as  a  bonus,  Kraft  v.  Griffon  Co.  (N.  Y.  1903)  82 
App.  Div.  29,  or  an  issue  of  stock  below  par.  Donald  v.  Am. 
Smelting  Co.  supra,  and  see  1  Columbia  Law  Review  402. 

A  corporation  may  issue  bonds  below  par.  In  re  Anglo- Danubian 
Steam  Navigation  Co.  (1875)  L.  R.  20  Eq.  339;  Gamble  v.  Water 
Co.  (1890)  123  N.  Y.  91,  108.  This  maybe  by  express  statutory 
authority.  Ind.  Rev.  Stat.  (1901)  §§3442,  3443.  Bonds  bearing 
even  the  highest  legal  rate  of  interest  may  be  issued  below  par  if  a 
corporation  is  prohibited  expressly  from  pleading  the  usury  law  as 
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a  defense  to  its  obligations.  N.  J.  Usury  Law,  Laws  1902  p.  459, 
see  Dill  on  Corporations  92  ;  N.  Y.  Rev.  Stat.  (1901)  Interest  Law 
§  16  ;  Stevens  v.  Watson  (N.  Y.  1865)  4  Abb.  App.  Dec.  302.  The 
same  result  is  reached  where  a  corporation  is  authorized  to  borrow 
money  on  such  terms  as  may  be  agreed  upon.  Morrison  v.  R.  R. 
Co.  (i860)  14  Ind.  no;  Bank  v.  Manufacturing  Co.  (1887)  96  N. 
C.  298  ;  Coe  v.  R.  R.  Co.  (1859)  10  Ohio  372.  There  is,  moreover, 
authority  that  even  a  constitutional  prohibition  against  "fictitious 
increase  of  indebtedness  "  is  not  violated  by  an  issue  of  bonds  below 
par  for  cash.  Norihside  R.  R.  Co.  v.  Worthington  (1895)  88  Tex. 
5^2)  573;  Nelson  v.  Hubbard  (1891)  96  Ala.  238,  249-251. 

Can  a  dissenting  stockholder  restrain  the  issue  of  bonds  below 
par,  convertible  into  full-paid  stock  ?  In  a  recent  English  case  the 
defendant  corporation  proposed  to  issue  5%  first  mortgage  deben- 
tures at  80  with  the  right  at  any  time  until  within  six  months  of 
maturity,  in  1909,  to  exchange  the  debentures  for  fully  paid  shares 
to  the  full  nominal  amount  of  the  debentures.  The  plaintiff  sought 
to  restrain  the  issue  on  the  ground  that  it  involved  the  issuing  of 
shares  at  a  discount.  In  chancery  the  injunction  was  denied  on 
the  ground  that  the  scheme  was  not  a  colorable  device  for  issuing 
shares  at  a  discount  through  the  probability  of  a  prompt  exchange 
for  stock;  that  the  debentures  would  constitute  property  for 
which  shares  could  be  issued  according  to  the  defendant's  valuation 
of  the  property.  On  appeal  it  was  held  that  though  made  in  good 
faith,  the  agreement  would  be  open  to  the  plaintiff's  interpretation 
and  the  injunction  was  granted.  The  court  expressly  reserved  its 
opinion  as  to  the  right  to  an  injunction  in  case  the  bonds  had  been 
made  convertible  at  some  future  date.  Mosely  v.  Koffy/ontein 
Mines  [1904]  2  Chan.  108. 

In  the  absence  of  statutory  or  constitutional  prohibitions,  an 
implied  right  to  issue  convertible  bonds  has  been  recognized,  if 
made  in  good  faith.  Baldwin  v.  H.  &  C.  R.  R.  Co.  (Ohio  Dist. 
Ct.  1853)  1  Ohio  Dec.  546  ;  Van  Allen  v.  ///.  Cent.  R.  R.  Co.  (N. 
Y.  1861)  7  Bosw.  515,  aff.  (1866)  2  Keyes  673.  And  for  a  failure 
to  satisfy  the  conversion,  the  corporation  is  liable  in  damages. 
Chaffee  v.  Middlesex  Ry.  (1888)  146  Mass.  224.  Although  at  the 
time  of  the  bond  issue  the  company  has  no  actual  authority  to  issue 
more  stock.  Bratten  v.  R.  R.  (1905)  211  Pa.  21.  See  also 
Belmont  v.  Erie  Rv.  Co.  (N.  Y.  1869)  52  Barb.  637,  and  Ramsey  v. 
Erie  Ry.  Co.  (N.  Y.  1869)  7  Abb.  Prac.  N.  S.  156. 

If  in  the  principal  case  the  demand  should  be  made  immediately 
and  new  stock  should  be  issued  to  satisfy  the  conversion,  the  effect 
of  the  loan  would  be  destroyed  and  there  would  be  a  virtual  issue 
of  stock  below  par,  regardless  of  the  bona  fides  of  the  directors. 
But  a  contract,  absolute  in  its  terms,  made  by  a  corporation  to  sell 
its  own  stock  below  par,  is  valid  on  its  face,  and  the  court  will  not 
presume,  in  the  absence  of  proof,  that  the  stock  has  not  been  fully 
paid  up  and  afterwards  acquired  by  the  company.  Otter  v.  Brevoort 
Petroleum  Co.  (1867)  50  Barb.  247.  A  fortiori,  where  the  contract 
is  performable  in  the  alternative,  it  would  seem  that  the  contract  is 
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valid  on  its  face.  In  most  States  a  corporation  may  purchase  its 
own  stock,  if  in  good  faith,  and  provided  the  rights  of  creditors  are 
not  thereby  injuriously  affected.  First  Nat.  Bank  v.  Flour-Mills  Co. 
(1889)  39  Fed.  89,  96  and  cases  cited  ;  New  England  Trust  Co.  v. 
Abbott  (1894)  162  Mass  148;  Dock  v.  Cordage  Co.  (1895)  167  Pa. 
370.  For  other  cases,  and  contra,  see  7  Am.  &  Eng.  Eric.  818.  It 
has,  morever,  been  held  that  a  provision  for  immediate  conversion, 
even  where  such  conversion  would  amount  to  an  unauthorized  in- 
crease of  stock,  will  not  invalidate  the  bonds.  Wood  v.  Wheelen 
(1879)  93  111.  153,  163.  The  plaintiff  in  the  principal  case  was 
unable  to  show  any  imminent  demand  for  conversion  which  would 
necessarily  result  in  a  virtual  issue  of  stock  at  a  discount,  or,  upon 
failure  to  do  this,  would  subject  the  corporation  to  payment  of 
damages  that  would  prove  a  financial  loss  to  him. 

If  a  corporation  deliberately  violates  a  rule  prescnbed  by 
its  charter  for  the  benefit  of  the  public,  there  will  be  a  suffi- 
cient cause  for  forfeiture.  As  where  a  bank  charges  a 
prohibited  rate  of  interest  on  loans.  Slate  v.  Commercial 
.Bank  0/ Manchester  (1857)  ^^  Miss.  474;  Commonwealth  v.  Com- 
mercial Bank  (1857)  28  Pa.  383;  People  v.  Phoenix  Bank  (1840)  24 
Wend.  431.  Or  has  contracted  debts  beyond  its  charter  authority. 
State  Bank  v.  State  (Ind.  1823)  1  Blackf.  267.  Provided  the  mis- 
use of  the  corporate  franchise  affects  the  public.  People  v.  Turn- 
pike Co.  (N.  Y.  1807)  2  Johns.  190.  Moreover  a  device,  which  is 
intended  merely  to  evade  the  law,  is  as  much  a  violation  as  a 
direct  breach.  Sturges  v.  Stetson  (U.  S.  C.  C.  1858)  1  Biss.  246. 
Such  intention  should,  however,  be  alleged,  and  the  jury  are  to 
decide  upon  its  existence  as  a  fact.  Commonwealth  v.  Com- 
mercial Bank,  supra.  An  issue  of  convertible  bonds  intended  as 
an  illegal  issue  of  stock  might,  therefore,  be  viewed  by  the  courts 
as  a  misuse  of  the  corporate  franchise,  sufficiently  affecting  the 
public — see  Williams  v.  Evans  (1888)  87  Ala.  725,  727,  and  Osgood 
&  Moss  v.  King  (1876)  42  Iowa  478,  483 — to  make  the  corpora- 
tion liable  to  ouster.  A  dissenting  stockholder  may  enjoin  a  cor- 
poration if  it  is  about  to  do  an  act  which  will  subject  it  to  a  for- 
feiture. Rendall  v.  Crystal  Palace  Co.  (1858)  4  Kay  &  Johns.  326  ; 
Pond  v.  Vermont  Valley  R.  R.  (1874)  12  Blatch.  280  ;  Ma nder son 
v.  Commercial  Bank  (1857)  28  Pa.  379.  But  the  dissenting  stock- 
holder in  the  English  case  was  unable  to  show  an  intent  to  evade 
the  law.  If  by  the  terms  of  the  bonds  the  conversion  cannot  take 
place  for  several  years,  and  then  only  at  the  election  of  the  bond- 
holders, it  would  seem  still  more  difficult  to  show  the  facts  entit- 
ling the  plaintiff  to  an  injunction. 

It  would  seem,  moreover,  that  if  the  conversion  can  take  place 
only  after  several  years,  new  stock  issued  to  satisfy  the  conversion 
would  not  be  issued  below  par.  Full-paid  stock  may  be  issued  in 
payment  of  debts  due  from  the  corporation,  provided  the  directors 
have  authority  to  issue  for  an  equal  amount  of  cash.  Lohman  v. 
N.  Y.  S'  Erie  R.  R.  Co.  (N.  Y.  1848)  2  Sandford  ^\Reed  v.  Hayt 
(N.  Y.  1884)    19  Jones  and  Spencer   121.    Outstanding  bonds,  irre- 
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spective  of  the  consideration  paid  for  them,  are  valid  claims  against 
the  corporation  to  their  full  face  value.  If  there  has  been  a  bona 
fide  loan,  the  stock  will  be  issued  for  the  surrender  of  a  valid  claim 
of  equal  value  with  the  par  value  of  the  stock.  That  a  corpora- 
tion's outstanding  bonds  may  be  considered  as  property  for  which 
paid  up  shares  may  be  issued,  seems  contemplated  by  the  New  Jer- 
sey statutes.  Under  them  a  corporation  may  issue  bonds  coverti- 
ble  at  par  at  the  option  of  the  holder  into  fully  paid  common  stock 
at  par  within  any  period  therein  prescribed,  not  less  than  two 
years  from  the  issue  thereof,  and  in  such  case  the  board  of  directors 
may  authorize  the  issue  of  the  common  stock  into  which  such  bonds 
by  their  terms  shall  be  convertible.  Laws  1902,  ch.  58,  p.  218. 
As  convertible  bonds  are  not  excepted  from  the  provision  against 
pleading  usury,  supra,  it  would  seem  that  they  might  be  issued 
below  par.  There  is,  however,  no  decision  on  this  point.  The 
same  result  seems  intended  by  the  New  York  statutes.  Rev.  Stat. 
(1901)  Stock  Corporation  Law  §  2  and  the  Interest  Law,  supra. 
In  Indiana  the  conversion  would  be  lawful  at  any  time.  Ind.  Rev. 
Stat.  (1901)  §§  3442,  3443- 


Federal  Tax  on  State  Liquor  Dispensers.  — The  Supreme 
Court  has  in  a  recent  case  limited  the  exemption  of  state  agencies 
from  national  taxation,  holding  that  the  liquor  dispensers  of  South 
Carolina  were  not  a  necessary  agency  of  State  government,  and 
hence  liable  to  the  special  tax  imposed  by  the  internal  revenue 
laws.     State  of  South  Carolina  v.  U.  S.  (1905)  26  Sup.  Ct.  no. 

There  is  no  express  exemption  of  the  agencies  of  the  state  or 
national  government  from  taxation  by  the  other.  But  the  Constitu- 
tion presupposes  the  co-existence  of  the  national  and  state  govern- 
ments. And  as  the  power  to  tax  these  means  and  agencies  would 
involve  the  power  to  destroy  them  and  thus  work  the  destruction 
of  the  government  itself,  an  exemption  from  taxation  by  the  other 
government,  is  implied  by  necessity  in  the  Constitution.  McCul- 
loch  v.'  Maryland  (18 19)  4  Wheat.  316  ;  Pollock  v.  Farmers  Loan 
&  Trust  Co.  (1895)  157  U.  S.  429,  584;  Collector  v.  Day  (1870)  n 
Wall.  113.  An  exemption  by  necessity  goes  no  further  than  the  neces- 
sity requires.  Under  this  principle  a  tax  that  impaired  or  destroyed 
a  means  or  agency  not  necessary  to  a  government,  would  in  no  wise 
affect  the  protection  implied  in  the  Constitution.  Whether  a 
means  or  agency  is  necessary  to  a  government  would  seem  to 
depend  both  on  the  purpose  for  which  it  was  established,  and  on 
its  fitness  for  this  object. 

First  as  regards  the  exemption  of  the  national  government,  it 
would  seem  that,  as  it  may  act  only  under  the  Constitution,  and 
as  the  Constitution  presumably  grants  only  necessary  powers,  the 
means  and  agencies  employed  by  the  central  government 
are  all  for  strictly  governmental  purposes,  and  the  ques- 
tion of  fitness  is  the  only  one  before  the  court. 
Osborn  v.   U.  S.  Bank  (1824)   9  Wheat.  738  ;   Van  Brocklin  v.   Ten- 
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nessee  (1886)  117  U.  S.  151  ;  Dubbins  v.  Com  rs  of  Erie  Co.  (1842) 
16  Pet.  435.  Of  course  only  a  tax  which  impairs  the  agency  in  its 
power  to  serve  the  government  is  prohibited.  R.  R.  v.  Peniston 
(1873)  18  Wall.  5.  The  exemption  extends  as  well  to  a  general 
tax  as  tooneeo  nomine,  Bank  of  Commerce  v.  N.  Y.  (1862)  2  Black. 
620,  though  in  the  earlier  cases  the  taxes  were  all  imposed  eo  nomine, 
Weston  v.  Charleston  (1S29)  2  Pet.  449. 

The  State  government,  on  the  other  hand,  being  vested  with 
residuary  powers,  may  assume  to  engage  in  many  transactions  that 
are  not  necessary  instrumentalities  of  government.  Heretofore  the 
courts  have  been  liberal  in  the  construction  of  what  is  a  necessary 
and  proper  governmental  function.  Revenues  of  a  municipal  cor- 
poration derived  from  railroad  bonds  were  held  exempt.  U.  S.  v. 
Rv.  Co.  (1872)  17  Wall.  322.  In  Philadelphia  v.  The  Collector 
(1866)  5  Wall.  720,  it  was  assumed  but  not  decided  that  a  mu- 
nicipal lighting  plant  would  be  exempt  from  Federal  taxation,  and 
it  was  generally  supposed  that  a  State  railroad  would  be  so  exempt. 
12  Opinion  of  Att'y.  Gen.  277.  The  principal  case  would  seem, 
however,  to  confine  the  exemption  to  its  proper  limits,  that  is  to 
the  necessary  and  proper  means  and  agencies  of  government,  which 
would,  if  taxable,  be  impaired  in  their  efficiency. 

It  is  recognized  that  the  State  of  South  Carolina  here  controls 
the  liquor  business  by  virtue  of  the  police  power  used  in  its 
broader  sense.  Vance  v.  Vandercook  (1898)  170  U.  S.  438.  The 
effect  of  the  present  decision  is  to  determine  that  while  the  State  of 
South  Carolina,  in  taking  over  the  liquor  business  to  itself,  may 
have  been  exercising  proper  functions  under  the  residuary  clause  of 
the  Constitution  and  within  the  police  power,  it  was  not  thereby 
creating  or  exercising  a  necessary  instrumentality  of  State  govern- 
ment, and  therefore  is  liable  to  the  Federal  government  under  the 
special  revenue  tax. 


Liability  of  Transferee  of  Stock  under  Forged  Deed. — 
What  are  the  rights  of  a  corporation  against  a  person,  who  has  been 
registered  as  a  stock  holder  by  the  corporation  upon  presentment 
of  a  forged  deed  of  transfer,  and  has  assigned  the  stock,  both  parties 
having  acted  in  entire  good  faith  and  without  negligence? 

Numerous  seeming  analogies  and  one  true  ground  for  liability 
have  been  suggested.  First.  It  is  held  in  Massachusetts  that 
one  who  innocently  presents  a  forged  transfer  to  a  corporation  to 
have  a  certificate  issued  to  him  is  in  a  position  analogous  to  one 
who  sells  stock  to  the  corporation,  and  that  the  law  will  conse- 
quently imply  like  warranties  of  title  and  genuineness  in  both  cases. 
Boston  &  Albany  R.  R.  Co. v.  Richardson  (1883)  135  Mass.  473.  It 
seems  apparent  that  a  person  who  presents  a  transfer  for  registration 
is  not  in  a  situation  similar  to  a  vendor. 

Second.  Where  the  transfer  is  made  under  a  forged  power  of 
attorney  the  innocent  converter  is  liable  upon  a  warranty  of  authority 
implied  in  law,  because  he  makes  a  representation  implied  in  fact 
that   he  has  authority.      Starkey  v.  Bank  of  England  [1903]  A.  C. 
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114.  Assume  that  the  person  who  presents  the  forged  deed  of 
transfer  to  the  corporation  makes  a  representation  implied  in  fact, 
to  the  effect  that  the  signature  and  deed  of  transfer  are  genuine. 
It  is  argued  by  the  House  of  Lords,  in  a  dictum  in  a  recent  case, 
that  because  the  courts  have  attached  a  warranty  to  the  one  inno- 
cent representation,  that  they  must  attach  it  to  the  other.  Shef- 
field Corporation  v.  Barclay  [1905]  A.  C.  392.  This  is  clearly  a 
non  sequitur,  because  the  person  making  it  in  the  latter  case  is  not 
in  the  position  of  an  agent,  but  is  acting  for  himself.  But  it  may 
be  contended  that  the  principle  underlying  the  decision  of  the 
agency  cases,  should  be  applied  to  the  present  case.  That  prin- 
ciple may  be  stated  to  be  that  where  a  person  who  makes  an 
innocent  representation  has  better  means  of  ascertaining  its 
truth,  than  the  person  to  whom  he  makes  it,  it  is  just  that  the 
the  law  should  say  he  warrants  the  truth  of  his  representation. 
This  principle  is  plainly  contra  to  the  rule,  that  no  action  for 
damages  will  lie  for  an  innocent  misrepresentation,  Huffcutt 
on  Agency,  2d  ed.  231,  for  it  is  true  with  respect  to  most 
representations  implied  in  fact,  that  the  maker  has  better  means  of 
knowing  whether  they  are  true,  than  the  person  who  relies  on 
them,  for  otherwise  they  would  not  be  made,  nor  would  they 
be  relied  upon.  Collins  v.  Evans  (1844)  5  Q-  B.  820.  It  is  true 
that  this  rule  of  law  may  at  times  seem  to  work  injustice,  but  it  is 
nevertheless  law.  Collins  v.  Evans  supra  ;  Peek  v.  Derry  (1889)  L. 
R.  14  App.  Cas.  337.  It  is  submitted  that  when  the  Lord  Chan- 
cellor in  Sheffield  Corporation  v.  Barclay,  supra,  influenced  by  the 
feeling  that  justice  requires  a  warranty  because  the  defendant  had 
superior  means  for  ascertaining  the  truth  of  his  representation,  yields 
to  this  influence  and  grafts  awarrantv  upon  the  representation,  he  is 
in  reality  unconsciously  attacking  and  repudiating  the  doctrine  that 
no  action  lies  for  an  innocent  misrepresentation,  and  his  decision 
though  it  may  be  sound  justice  is  not  sound  law. 

Third.  The  Lord  Chancellor  said  it  is  well  established  "that 
when  an  act  is  done  by  one  person  at  the  request  of  another  .  .  . 
and  such  act  turns  out  to  be  injurious  to  the  right  of  a  third  party, 
the  person  doing  it  is  entitled  to  an  indemnity  from  him  who  re- 
quested that  it  should  be  done.''  He  cites  only  the  case  of  Dug- 
dale  v.  Lovering  (1875)  L.  R.  10  C.  P.  196,  which  does  not  sustain 
that  proposition.  It  is  believed  that  this  rule  whatever  might  be 
its  support  in  the  realm  of  ethics  has  none  in  law.  In  many  cases 
it  would  lead  to  surprising  results.  Lord  Davey  in  his  opinion 
said,  "that  where  a  person  invested  with  a  statutory  or  common 
law  duty  of  a  ministerial  character  is  called  upon  to  exercise  that 
duty  .  .  .  and  acts  in  a  manner  which  is  apparently  legal, 
but  .  .  .  thereby  incurs  liability  to  third  parties,  there  is  im- 
plied by  law  a  contract  by  the  person  making  the  request  to  keep 
indemnified  the  person  having  the  duty.  .  .  ."  In  the  cases 
cited  by  him  the  agreement  to  indemnify  was  implied  in  fact  and 
not  in  law.  See  especially  the  language  of  Grove,  J.  in  Dugdale  v. 
Lovering,  supra,  upon  which  decision   most  reliance  is  placed.     A 
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rule  of  law  which  makes  the  person  to  whom  a  ministerial  duty  is 
due  liable  to  the  person  who  owes  the  duty  would  frequently  ren- 
der the  possession  of  the  right  a  burden  rather  than  a  benefit,  and 
would  strangely  reverse  the  position  of  the  parties. 

Lastly,  when  a  corporation,  however  honest  its  conduct,  regis- 
ters a  forged  deed  of  transfer,  both  the  corporation  and  the  person 
who  bona  fide  presented  it  and  assumed  dominion  over  the  certifi- 
cate of  the  original  registered  owner  are  liable  to  him  for  conver- 
sion. Pratt  v.  Taunton  Copper  Co.  (1877)  123  Mass.  no.  When 
he  obtains  judgment  for  reinstatement  against  the  corporation, 
Prof.  Ames  says,  that  upon  principles  of  obvious  justice,  he  must 
hold  his  claim  against  the  converter  as  a  constructive  trustee  for  the 
benefit  of  the  company.  17  Harv.  Law  Rev.  543.  This  doctrine 
is  sound,  but  it  cannot  be  applied  to  the  principal  case  because  the 
defendant  did  not  receive  the  certificate  of  the  original  owner. 


Situs  of  Rolling  Stock  for  Taxation  under  Due  Process 
Clause. — When  personal  property  consisted  mainly  of  personal 
ornaments,  household  utensils,  and  farm  and  trade  implements,  the 
rule  became  incorporated  in  the  law  that  mobilia  sequuntur  per- 
sonam, and  personal  property  was  taxed  at  the  domicile  of  the 
owner.  This  maxim  still  remains.  Cesena  Sulphur  Co.  v.  Nicholson 
(1876)  1  Ex.  Div.  428;  Winston  v.  Salem  (1902)  131  N.  C.  404; 
Pacific  R.  R.  v.  Cass  Co.  (1873)  53  Mo.  17,  31;  Cool ey  Taxation 
3d  ed.  86;  see  also  Marye  v.  B.  and  O.  R.  R.  (1888)  127  U.  S. 
117,  123,  and  Pullmans  Car  Co.  v.  Pa.  (1891)  141  U.  S.  18. 
But  as  the  value  and  relative  importance  of  personal  property  have 
increased,  the  States  have  also  taxed  personal  property  where  it  is 
located,  without  regard  to  the  domicile  of  the  owner.  Such  stat- 
utes have  been  sustained  by  the  courts,  both  as  to  tangible  person- 
alty, Boston  Loan  Co.  v.  Boston  (1884)  137  Mass.  332;  Brown  v. 
Houston  (1885)  114  U.  S.  622;  and  as  to  many  kinds  of  intangible 
personalty,  5  Columbia  Law  Review  50;  Adams  Express  Co.  v.  Ohio 
(1897)  165  U.  S.  194,  166  U.  S.  185,  223;  Tappan  v.  Merchants 
National  Bank  (1873)  l9  Wall.  490;  Board  of  Assessors  v.  Comploir 
National  (1903)  191  U.  S.  388.  This  situation  obviously  leads  in 
many  cases  to  double  taxation.  Although  double  taxation  is  not 
illegal,  Coe  v.  Errol  (1886)  116  U.  S.  517,  nevertheless  from  an 
economic  or  ethical  standpoint  it  is  highly  undesirable,  and  therefore 
the  courts  have  tried,  so  far  as  possible,  to  minimize  it.  Thus  they 
have  refused  to  read  the  fiction  mobilia  sequuntur  personam  into  a 
statute  relative  to  tangible  personal  property.  People  ex  rel.  Hoyt 
v.  Commissioners  (1861)  23  N.  Y.  224.  But  further  than  this  the 
State  courts  have  not  gone;  where  the  intention  to  tax  personalty 
outside  of  the  jurisdiction  has  been  clearly  expressed,  they  have 
uniformly  upheld  the  validity  of  the  statutes.  Bemis  v.  Boston  (Mass. 
1867)  14  Allen  366;  Commonwealth  v.  Am.  Dredging  Co.  (1888)  122 
Pa.  St.  386. 

Additional  difficulty  has  been   found  in  applying  these  rules  of 
taxation  to   that  important   species  of  personal  property,    rolling 
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stock.  As  this  is,  in  most  instances,  constantly  moving  from  State 
to  State,  it  has  no  actual  situs,  and  if  it  is  to  be  taxed  at  all,  some 
fictitious  situs  must  be  assigned  to  it  for  that  purpose.  In  Indiana 
the  legislature  at  one  time  treated  rolling  stock  as  real  estate,  and 
taxed  it  accordingly,  Railroad  v.  State  (1865)  25  Ind.  177.  Some 
States,  considering  it  personal  property,  have  applied  the  old  maxim 
mobilia  sequuntur  personam,  and  have  taxed  a  railroad  for  its 
entire  rolling  stock  at  its  principal  office,  whether  the  railroad  lies 
wholly  within  the  State,  Detroit  v.  Wayne,  Circuit  Judge  (1901)  127 
Mich.  604;  Railroad  v.  City  Council  of  Alexandria  (Va.  1867) 
17  Gratt.  176;  see  note  in  56  Am.  Dec.  523,  535,  or 
is  an  interstate  road.  Railroad  v.  Morgan  Co.  (1852)  14 
111.  163;  Appeal  Tax  Court  v.  Railroad  (1878)  50  Md.  417. 
Other  States  have  assigned  to  it  a  different  fictitious  situs  and  tax 
such  proportion  of  the  total  rolling  stock  of  a  railroad,  as  the 
mileage  over  which  it  operates  in  the  State,  or  in  each  county, 
bears  to  the  total  mileage.  Railroad  v.  Backus  (1892)  133  Ind.  625  ; 
Pullman  s  Car  Co.  v.  Pa.  supra.  Or  have  taxed  the  average 
number  of  cars  in  the  State  during  the  period  of  taxation.  Ameri- 
can Refrigerator  Transit  Co.   v.  Hall  (1899)  174  U.  S.  70. 

These  conflicting  theories  were  simplified  by  the  decision  of  the 
Supreme  Court  in  D.  L.  and  W.  R.  R.  v.  Pa.  (1905)  199  U.  S. 
341,  which  held  that  a  statute  specifically  taxing  a  domestic 
corporation  at  its  principal  office  for  tangible  personal  prop- 
erty (coal)  permanently  located  without  the  State,  was  a  taking 
of  property  without  due  process  and  unconstitutional.  In  a  recent 
case  the  same  court  has  reaffirmed  this  principle,  and  applying 
it  to  rolling  stock,  has  held  that  a  State  can  tax  a  car  company 
only  for  such  portion  of  its  rolling  stock  as  is  used  within  the 
State,  and  that  the  proper  method  of  ascertaining  this  is  the 
one  sustained  in  Pullman's  Car  Co.  v.  Pa.  supra;  Union  Re- 
frigerator Transit  Co.  v.  Ky.  (1905)  26  Sup.  Ct.  36.  These  cases 
mark  the  extinction  of  the  maxim  mobilia  sequuntur  personam  in 
the  taxation  of  tangible  personal  property  situated  in  a  different 
State  from  the  owner's  domicile.  They  apply  to  this  species  of  prop- 
erty the  simple,  just  rule  taxing  it,  like  realty,  only  at  its  situs.  If 
it  has  no  actual  situs,  as  in  the  case  ot  rolling  stock,  then  the 
fiction  of  averages,  the  nearest  approximation  to  actual  situs,  con- 
trols. They  remove  the  possibility  of  double  taxation  of  tangible 
personalty.  Intangible  personalty,  alone,  still  remains  subject 
to-double  taxation,  unless  the  case  of  Goodsite  v.  Lane,  6  Columbia 
Law  Review,  127,  shows  a  tendency  toward  a  doctrine  similar 
to  that  of  the  principal  case. 


Privileged  Communications  between  Attorney  and  Client. — 
The  rule  recognizing  the  privilege  in  communications  between 
attorney  and  client  was  sedulously  guarded  at  common  law  and 
confined  originally  to  statements  made  to  members  of  the  legal 
profession  in  regard  to  the  bringing  or  defending  of  a  suit,    Williams 
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v.  Mudil  (1824)  1  Carr.  &  Pay,  158;  Cobden  v.  Kendrick  (1 791)  4 
Term  Rep.  431.  While  communications  made  to  attorneys  through 
an  agent,  Parkins  v.  Hankshaiv  (18 17)  2  Stark.  Rep.  239,  or  an 
attorney's  clerk,  Taylor  v.  Foster  (1825)  2  Carr.  &  Pay.  195,  or  an 
interpreter,  Du  Bar  re  v.  Livette  (1791)  Peake's  Rep.  78,  were 
within  the  rule,  the  privilege  did  not  attach  unless  the  attorney 
was  proved  to  be  such,  even  though  the  party  making  the  commu- 
nication believed  him  so  to  be.  Fountains.  Young  (1807)  6  Esp. 
Rep.  113.  It  may  now  be  regarded  as  settled  that  the  old  restric- 
tion of  the  privilege  to  statements  made  in  regard  to  the  bringing 
or  defending  of  a  suit  when  the  attorney  is  retained,  is  denied  and 
any  communication  from  a  client  seeking  advice  to  an  attorney 
within  the  line  of  his  profession,  is  privileged.  Foster  v.  /fa// (1 831) 
12  Pick.  89;  Bank  of  Utica  v.  Messereau  (1848)  3  Barb.  Ch.  595. 
This  is  true  irrespective  of  whether  or  not  any  fee  was  paid  or  the 
employment  ultimately  accepted  by  the  attorney.  Cross  v.  Riggins 
(1872)  50  Mo.  235;  State  v.  Tally  (1894)  102  Ala.  25;  see  also 
Cromack  v.  Heathcote  (1820)  2  Brod.  &  Bing.  4.  It  is  the  motive  of 
the  party  who  makes  the  statement  and  the  character  of  the  party 
who  hears  it  that  makes  it  privileged.  Bacon  v.  Frisbie  (1878)  15 
Hun,  26. 

A  recent  case  in  California  has  raised  the  point  of  the  creation 
of  the  relation  of  attorney  and  client  under  an  interesting  state  of 
facts.  The  prosecution  in  a  murder  trial  sought  to  impeach  the 
testimony  of  defendant's  wife  by  introducing  evidence  of  state- 
ments made  by  her  to  an  attorney  whom  she  had  endeavored  to 
retain  as  counsel  for  her  husband.  The  defendant  objected  on  the 
ground  that  the  wife's  communications  were  privileged  as  to  him 
within  the  provisions  of  the  Code  forbidding  the  disclosure  of  com- 
munications by  the  attorney  without  the  client's  consent.  The 
court  held  the  inhibition  did  not  extend  to  the  present  case  be- 
cause there  was  here  no  retainer  and  the  statements  purported  to 
come  from  the  wife's  own  knowledge  and  not  from  the  defendant. 
People  v.  Hart  (1905)  81  Pac.  1018.  While  the  question  of  agency 
was  not  raised  in  the  principal  case,  it  would  seem  that  the 
defendant  was  entitled  to  the  protection  of  the  rule  in 
this  instance,  even  under  the  narrow  application  made  by 
the  older  authorities.  Statements  made  to  an  attorney  by 
an  agent  or  through  the  intervention  of  a  third  party  were 
as  much  a  matter  of  privilege  as  those  made  directly.  Walker  v. 
Wildman  (1821)  6  Maddock  47;  Carpmael  v.  Powis  (1846)  1  Phill. 
Ch.  686.  Clearly  the  wife  in  soliciting  counsel  was  acting  in  behalf 
of  her  husband  and  consulting  with  regard  to  his  rights,  and  it  is 
difficult  to  see  how  the  situation  was  altered  by  the  fact  that  she  may 
have  made  statements  of  her  own  knowledge  and  belief.  In  such  a 
case  the  privilege  is  not  the  agent's,  but  the  client's,  for  if  his  con- 
sent is  given  the  attorney  may  testify  although  the  agent  object. 
Bingham  v.  Walk  (1890)  128  Ind.  164.  It  is  impossible  to  sup- 
port the  conclusion  of  the  California  court  on  this  basis. 

Considering  the  wife  herself  as  the  client  in  the  case,  the  ques- 
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tion  is  presented  as  to  the  extent  to  which  a  third  party  may  avail 
himself  of  the  privilege.  The  consent  of  the  client  being  conclusive, 
such  a  question  could  properly  arise  only  where  the  client  is  absent, 
dead,  or  where,  though  present  and  objecting,  the  evidence  is  used 
against  a  third  party  only.  This  will  be  answered  according  to  the 
court's  theory  as  to  the  foundation  of  the  rule.  Those  jurisdic- 
tions which  regard  the  privilege  as  a  purely  personal  one,  analogous 
to  a  witness's  right  to  refuse  to  answer  incriminating  questions,  re- 
fuse to  allow  a  third  person  to  raise  the  privilege.  Merle  v.  Moore 
(1826)  2  Carr.  &  Pay.  275;  Bowie's  Estate  (1890)  135  Pa.  St.  210; 
McCooe  v.  R.  R.  (1899)  173  Mass.  117.  On  the  other  hand,  it 
has  frequently  been  considered  that  the  rule  is  founded  on  principles 
of  public  policy,  and  that  for  the  better  administration  of  justice  the 
confidence  of  the  client  should  be  protected,  if  necessary,  by  the 
court  on  its  own  motion.  People  v.  Atkinson  (1870)  40  Cal.  284. 
If  a  man  must  rely  on  his  legal  remedies  for  a  breach  of  the  privi- 
lege he  may  be  deterred  from  consulting  an  attorney,  or  at  least  in- 
duced to  withhold  from  the  latter's  knowledge  the  full  and  complete 
facts  necessary  to  a  proper  understanding  of  the  case.  Bacon  v. 
Frisbie  (1880)  80  N.  Y.  394.  Since  the  confidence  is  betrayed, 
these  principles  are  as  much  violated  by  a  disclosure  in  the  party's 
absence  as  in  his  presence.  Rex  v.  Withers  (181 1)  2  Campbell 
578;  Slate  v.  Barrows  (1884)  52  Conn.  323,  and  this  result  is  not 
changed  by  the  fact  that  the  evidence  is  to  be  used  against  a  third 
party  only. 


Legislative  Control  over  Corporations  under  the  Police 
Power  and  under  the  Reserved  Power  to  Amend. — A  recent 
decision  in  the  Federal  Supreme  Court,  together  with  a  dictum  in 
the  Supreme  Court  of  New  York,  present  the  question  of  the  extent 
of  legislative  control  of  corporations  under  the  police  power  and 
under  the  reserved  power  to  alter  or  repeal.  An  Act  of  Congress 
requiring  the  Union  Pacific  to  permit  all  railroads  entering  Omaha 
to  use  its  bridge  across  the  Missouri  River  was  held  constitutional 
in  language  applicable  either  to  the  police  power  or  the  power  to 
alter  or  repeal  reserved  in  the  charter.  Union  Pacific  R.R.  v.  Mason 
City  fr  F.  D.  R.R.  (1905)  26  Sup.  Ct.  19.  In  New  York  the 
Appellate  Division  of  the  Supreme  Court  in  deciding  an  act  restrain- 
ing the  freedom  of  contract,  unconstitutional  as  applied  to  in- 
dividual employers,  suggested  that  it  might  be  valid  as  to  corpora- 
tions by  virtue  of  the  power  to  alter  or  repeal.  State  v.  Marcus 
(1905)  N.  Y.  Law  J.  xxxiv.  81.  In  the  former  case  the  powers 
apparently  were  regarded  as  coinciding,  in  the  latter  the  police 
power  is  considered  the  narrower. 

The  police  power  in  its  larger  sense  is  the  power  of  the  legislature 
to  reasonably  regulate,  in  the  promotion  of  the  general  welfare,  the 
internal  affairs  of  the  State.  People  v.  Budd  (1889)  117  N.  Y.  1. 
From  the  field  of  the  health,  safety,  and  morality,  which  comprises 
the  narrower  definition,  the  power  extends  to  embrace  affairs  affect- 
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ing  the  public.  Lake  Shore  &  M.  S.  R.R.  v.  Smith  (1899)  173 
U.  S.  6S4.  It  is  naturally  indefinite,  necessarily  flexible,  develop- 
ing as  circumstances  arise  calling  for  its  exercise.  Freund,  Police 
Power  §3. 

The  reserved  power  to  alter  or  repeal,  devised  to  escape  the 
effect  of  the  Dartmouth  College  Decision  (1819)  4  Wheat.  518,  has 
been  looked  upon  bv  some  of  the  courts  as  equally  indefinite. 
Montclairv.  X.  V.  &  G.  L.  R.R.  (1889)  45  N.  J.  Eq.  436,  444. 
There  would  seem  to  be  no  reason  for  this,  for  in  creating  corpora- 
tions the  legislature  can  give  or  retain  as  much  as  it  pleases  con- 
sistent with  its  powers.  The  extent  of  the  power  would  therefore 
seem  to  be  the  expressed  intention  of  the  legislature.  But  the 
courts  vary  in  their  interpretation  of  the  most  unqualified  reserve 
clause. 

In  repealing  charters  the  legislature  has  gone  farther  under  a 
reservation  than  under  the  police  power.  For  while  under  the  latter 
its  authority  to  act  in  the  interest  of  the  health,  safety,  and  morals  is 
unlimited,  Stone  v.  Miss.  (1879)  IGI  U.  S.  814;  Beer  Co.  v.  Mass. 
(1877)  97  U.  S.  25,  and  is  operative  in  other  cases  affecting  the 
public,  Louisville  elf  X.  R.  R.  v.  Kentucky  (1895)  161  U.  S.  678, 
yet  there  are  cases  where  the  right  to  repeal  is  denied  under  the 
police  power,  New  Jersey  v.  Yard  (18 77)  95  U.  S.  104,  but  ad- 
mitted under  the  reserved  power,  Tomlinson  v.  Jessup  (1872)  15 
Wall.  454.  But  if  the  view  is  taken  that  under  the  reserved  power 
a  franchise,  exclusive  of  the  franchise  of  being  a  corporation,  is  a 
vested  right,  Monongahela  Nav.  Co.  v.  U.  S.  (1892)  148  U.  S.  312, 
which  when  taken  by  the  State  must  be  paid  for,  People  v.  O'Brien, 
supra,  the  police  power  enabling  the  destruction  of  the  franchises 
outright,  Bridge  Co.  v.  U.  S.,  supra,  is  greater.  Again,  while  the 
forfeiture  of  charters  for  misuse  and  repeals  under  the  police  power 
are  under  the  review  of  the  courts,  People  v.  Re/.  Co.  (1890)  121 
N.  Y.  582;  Freund,  Police  Power,  §  63,  the  reserved  power  is  exer- 
cised without  judicial  intervention.  Bridge  Co.  v.  U.  S.,  supra; 
Plank  Road  Co.  v.  Woodhull  (1872)  25  Mich.  99,  contra.  However 
coincident  these  two  powers  may  be  in  other  respects,  in  the  repeal- 
ing of  charters,  the  reserved  power,  unsupervised  by  the  courts,  is 
clearly  the  more  extensive. 

In  comparing  the  two  powers  in  the  alteration  of  charters,  the 
extreme  view  expressed  in  Greenwood  v.  Freight  Co.,  supra,  that 
the  alteration  under  an  unlimited  reservation  clause  may  be  made 
at  the  pleasure  of  the  legislature  without  reason  or  necessity,  can 
be  disregarded.  The  courts  do  not  ordinarily  go  so  far.  For  the 
good  of  the  public  or  the  corporators,  Holyoke  v.  Lyman  (1877)  15 
Wall.  500,  519,  the  legislature  may  make  reasonable  alterations, 
Shields  v.  Ohio  (1877),  95  U.  S.  319,  which  do  not  impair  the  ob- 
ject of  the  grant.  1  Columbia  Law  Review  60.  Here  there  is  a 
coincidence  with  the  police  power  if  the  legislature  intervenes  in 
the  internal  affairs  of  the  corporation  because  of  the  public  welfare, 
and  not  through  paternalism.  The  dictum  in  the  second  principal 
case  is  based  upon  cases  involving  the  public  welfare.     Leep  v.  R. 
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R.  (1894)  58  Ark.  407,  435,  and  would  indicate  that  the  public 
interests  are  more  involved  in  corporations  than  in  the  case  of  pri- 
vate persons.  In  altering  charters,  excluding  the  extreme  view,  the 
two  powers  would  seem  to  be  practically  coincident.  In  this  re- 
spect, while  logically  the  legislature  under  an  unlimited  reservation 
would  retain  unlimited  control,  yet  in  reality  the  courts  have  so  far 
restricted  the  exercise  of  this  power  that  the  legislature  today  prac- 
tically exercises  as  much  control  under  the  police  power  as  under 
the  reserved  power  to  alter  and  amend. 


Conveyance  of  Homestead  Lands  in  Pursuance  of  Illegal 
Contracts. — It  has  been  the  policy  of  the  United  States  government 
in  disposing  of  public  lands  to  provide  in  so  far  as  possible  for  a 
beneficial  distribution.  Accordingly,  it  has  endeavored  to  prevent 
the  accumulation  of  large  tracts  in  the  hands  of  speculative  hold- 
ers, as  detrimental  to  the  immediate  development  of  the  land  and 
the  best  interests  of  the  people.  Congress,  having  absolute  right  to 
dispose  of  public  lands,  U.  S.  Constitution,  Art.  IV,  Sec.  3,  has 
provided  three  general  methods  of  distribution:  that  by  public  sale, 
Rev.  Stat.  U.  S.  Sec.  2353,  by  sale  after  pre-emption,  Rev.  Stat. 
U.  S.  Sees.  2257-2288,  and  by  homestead  entry,  Rev.  Stat.  U.  S. 
Sees.  2289-2302.  Transfers  whether  by  sale  or  by  grant,  under 
the  general  laws,  have  been  restricted  to  small  holdings  and,  except 
under  public  sale  which  has  been  practically  abolished,  Act  March 
3,  1 89 1,  have  been  conditioned  upon  occupation  and  improvement. 
Under  the  homestead  laws  the  claimant  is,  upon  original  applica- 
tion, required  to  swear  "that  his  entry  is  made  for  the  purpose  of 
actual  settlement  and  cultivation  and  not  either  directly  or  indi- 
rectly for  the  use  or  benefit  of  any  other  person,"  Rev.  Stat.  U.  S. 
Sec.  2290,  and  again,  upon  final  proof  for  patent  "  that  no  part  of 
the  land  has  been  alienated,"  Rev.  Stat.  U.  S.  Sec.  2291.  The  pre- 
emption laws,  now  applicable  only  to  claims  filed  before  Mar.  3, 
1891,  contain  similar  provisions,  Rev.  Stat.  U.  S.  Sec.  2262. 
Under  these  statutes,  it  is  held  that  conveyances  or  agree- 
ments to  convey,  if  made  before  final  proof,  are  illegal  and 
void  as  against  public  policy,  Anderson  v.  Car  kins  (1889) 
135  U.  S.  483,  though  the  contrary  is  commonly  held  by  the 
Land  Department,  Larson  v.  Weisbecker  (1882)  1  Dec.  Dep. 
Int.  422  ;  Haling  v.  Eddy  (1889)  9  Dec.  Dep.  Int.  337,  and 
the  State  courts,  Norris  v.  Heald  (1892)  12  Mont.  282,  as  to  mort- 
gages, which  do  not  indicate  settlement  for  the  benefit  of  another 
and  are  alienations  in  form  only.  Fuller  v.  Hunt  (1878)  48  la. 
163,  166.  After  final  entry  or  issue  of  certificate,  alienations  or 
contracts  to  alienate,  even  though  made  in  pursuance  of  the  old 
agreements,  will  be  upheld  at  law.  Myers  v.  Croft  (1871)  13  Wall. 
291  ;  McMillen  v.  Gerstle  (1893)  19  Colo.  98;  Larison  v.  Wilbur 
(1890)  1  N.  D.  284.  The  further  step  of  enforcing  them  in  equity 
has  been  taken  in  a  recent  case  in  the  Supreme  Court  of  the  United 
States  which  set  aside  a  deed,  prior  in  record,  in   favor  of  a  deed, 
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prior  in  fact,  executed  in  pursuance  of  a  previous  illegal  agreement 
to  convey.  Harhnan  v.  Butterfield  Lumber  Co.  (Nov.  1905)  26  Sup. 
Ct.  63. 

Public  lands,  upon  original  entry  of  claim,  become  private  prop- 
erty, Hastings  etc.  R.  R.  Co.  v.  Whitney  (1899)  132  U.  S.  357,  in 
which  the  government,  after  the  required  conditions  have  been 
performed,  holds  a  naked  legal  fee  in  trust  for  the  prospective 
grantee,  Cornelius  v.  Kessel  (1888)  128  U.  S.  456,  460,  who  ob- 
tains a  complete  title  upon  the  issuance  of  a  patent.  Meader  v. 
Norton  (1870)  11  Wall.  442,  457-  Since  the  government,  though 
it  has  been  held  to  possess  the  power  of  restraining  the  alienation 
of  a  granted  fee,  Smythe  v.  Henry  (1890)  41  Fed.  705:  Jackson  v. 
Thompson  (Wash.  1905)  80  Pac.  454,  has  not  exercised  it  in  this 
connection,  the  view  that  a  conveyance  by  the  grantee  is  not  ren- 
dered invalid  by  reason  of  the  fact  that  it  was  executed  in  pursu- 
ance of  a  prior  illegal  agreement  is  unassailable.  It  is  true  that  the 
government  may  have  the  patent,  as  issued  upon  fraudulent  affi- 
davits, set  aside  as  against  the  patentee,  U.  S.  v.  Minor  (1885)  114 
U.  S.  233,  and,  consequently,  against  his  transferee  with  knowledge 
of  the  fraud.  Mullan  v.  U.  S.  (1886)  118  U.  S.  271,  277.  Yet 
this  should  not  deprive  such  transferee  of  standing  in  equity  to 
maintain  his  title  against  a  third  person.  Armstrong  v.  Am.  Ex. 
Bank  (1889)  133  U.  S.  433,  466.  The  practical  result  of  this  posi- 
tion, granting  as  it  does,  full  recognition  to  rights  acquired  by 
land  speculators  through  the  voluntary  performance  of  illegal  con- 
tracts, seems  well  supported  in  legal  theory,  though  its  conflict  with 
the  spirit  of  the  homestead  laws  may  call  for  legislative  interfer- 
ence along  the  line  of  restraints  on  alienation. 


RECENT  DECISIONS. 

Administrative  Law — Mandamus — Reinstatement  of  Police 
Officer. — The  relator,  appointed  by  the  defendant  to  fill  the  place  of  a 
dismissed  police  inspector,  was,  upon  the  latter 's  reinstatement,  reduced 
to  the  rank  of  captain.  Held,  mandamus  would  not  lie  to  compel  the 
recognition  of  relator  as  inspector.  People  ex  rel.  Baldwin  v.  McAdoo  (N. 
Y.  1905)  34  N.  Y.  L.  J.  1101. 

The  information  in  the  nature  of  a  quo  warranto  has  long  been  recog- 
nized as  a  proper  method  of  trying  title  to  a  public  office  in  the  de  facto 
possession  of  another.  Stat.  9  Anne  20;  Darleyv.  The  Queen  (1845)  12 
CI.  &  Fin.  520;  Respublica  v.  Wray  (Pa.  1799)  3  Dall.  490.  Accordingly, 
though  the  refusal  of  the  courts  to  allow  mandamus  in  such  a  case  has  been 
attributed  to  the  uncertainty  of  the  claimant's  right,  People  v.  Brush 
(1895)  J46  N.  Y.  60,  and  the  necessity  of  deciding  it  as  against  a  party  not 
before  the  court,  People  v.  Corporation  of  N.  Y.  (N.  Y.  1802)  3  Johns. 
Cas.  79,  the  real  reason  would  seem  to  be  in  the  historical  nature  of  man- 
damus which,  as  "  one  of  the  highest  judicial  writs  known  to  our  system  of 
jurisprudence,"  High,  Ex.  Rem.  §  9,  does  not  issue  where  there  is  another 
specific  legal  remedy.  King  v.  Bishop  of  Chester  (1786)  1  Term  396; 
People  v.  Supervisors  (1854)  n  N.  Y.  563,  573.  The  principal  case  is 
well  within  the  authorities  which  have  refused  mandamus  even  where  the 
parties  in  possession  were  voluntarily  before  the  court.  McLaughlin  v. 
Board  of  Police  Commrs  (1903)  174  N.  Y.  450. 

Administrative  Law— Quo  Warranto — Discretion  of  the 
COURT. — The  plaintiff  petitioned  the  court  for  an  information  in  the  nature 
of  a  quo  warranto  to  try  the  title  to  an  office.  It  appeared  that  intoxicating 
liquor  had  been  used  at  the  election,  through  the  plaintiff's  connivance  and 
in  the  interest  of  his  candidacy.  Held,  as  such  act  was  obnoxious  to  public 
policy  and  as  the  granting  of  such  a  petition  was  a  matter  of  sound  discre- 
tion in  the  court,  the  petition  would  be  denied,  the  plaintiff  not  having  clean 
hands.     Pomeroy  v.  Kelton  (Vt.  1905)  62  Atl.  56. 

It  seems  that  at  one  time  informations  in  the  nature  of  a  quo  warranto 
were  granted  even  to  private  parties  as  a  matter  of  course,  per  Lord  Mans- 
field in  King  v.  Staey  (1785)  1  Term  1  ;  but  the  case  itself  held  that  the 
question  was  one  for  the  sound  discretion  of  the  court,  and  this  seems  to 
be  the  general  rule  to-day,  relief  being  denied  where  the  relator  has  himself 
participated  and  acquiesced  in  the  election  he  now  seeks  to  overturn. 
High,  Extraordinary  Legal  Remedies  §  605.  Accordingly  the  petition  has 
been  denied  to  one  who  participated  in  an  illegal  election  knowingly,  even 
though  the  defendant  did  not  have  good  title,  Regina  v.  Terry  (1837)  2 
Nev.  &  P.  414;  Regina  v.  Lockhouse  (1866)  14  L.  T.,  N.  S.  359,  or  in  an 
election  held  at  the  wrong  time,  to  the  knowledge  of  the  relator,  Dorsey  v. 
Ausley  (1884)  72  Ga.  460,  or  in  an  election  which  was  merely  informal. 
Lewis  v.  Waite  (1873)  7°  HI.  25.  A  different  rule  applies  where  the 
information  is  filed  by  the  state's  attorney,  on  his  own  motion.  High,  supra, 
§707. 

Attorney  and  Client— Illegal  Contracts— In  Pari  Delicto. — 
The  plaintiff  anticipated  an  adverse  judgment.  To  save  his  property  from 
execution,  upon  advice  of  his  counsel,  he  gratuitously  mortgaged  it  to  the 
defendant,  an  attorney.  The  latter,  having  acted  in  conspiracy  with  the 
plaintiff's  counsel,  foreclosed  and  refused  to  reconvey  as  agreed.  The 
plaintiff  sued  to  recover.  Held,  for  the  plaintiff,  on  the  ground  that  he  was 
not  in  pari  delicto.     Richardson  v.  Johnson  (La.  1905)  39  So.  449. 
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When  one  party  to  an  illegal  contract  bears  a  fiduciary  relation  to  the 
other,  Barnes  v.  Brown  (1875)  32  Mich.  146,  or  is  in  a  more  advantageous 
position,  Smith  v.  Bromley  (1781)  2  Doug.  696,  the  other  is  not  in  pari 
delicto  and  can  recover.  Schernterhorn  v.  Talman  (1856)  14  N.  Y.  93, 
123.  For  these  reasons,  a  client  is  given  a  remedy  against  his  attorney  for 
consideration  paid  on  an  illegal  contract.  Freelove  v.  Cole  (N.  Y.  1863)  41 
Barb.  318;  Herrick  v.  Lynch  (1894)  150  111.  283;  see  note  83  Am.  St. 
Rep.  159.  The  principal  case  correctly  applies  these  principles.  The  addi- 
tional reason  given  bv  the  court,  that  the  defendant  was  an  officer  of  the 
court,  is  open  to  the  objection  that  he  was  not  acting  as  such  in  this  trans- 
action.    See  Roman  v.  Mali  (1875)  42  Md.  513. 

Boarding  House  Keeper — Liability  for  Goods  of  the  Boarder. 
— The  plaintiff,  while  a  boarder  in  defendant's  boarding  house,  lost,  through 
the  defendants  failure  to  take  reasonable  care,  certain  jewelry.  The  plain- 
tiff brought  suit  for  the  loss.  Held,  the  defendant  was  under  a  duty  to 
take  reasonable  care  for  the  safety  of  property  brought  by  his  boarder  into 
his  house.     Scarborough  v.  Cosgrcn>e  [1905]  2  K.  B.  805. 

At  common  law  an  innkeeper  is  not  liable  as  such  to  a  boarder  or 
lodger.  Cayles  Case  (1584)  8  Coke  32;  5  Bac.  Abr.,  Am.  ed.,  234.  But 
this  should  not  relieve  him  from  all  care,  George  v.  Depierris  (N.  Y.  1896) 
17  Misc.  400;  Schouler,  Bailments,  2nd  ed.  315,  and  a  fair  interpretation  of 
the  contract  between  the  boarding  house  keeper  and  his  boarder  would 
require  the  exercise  of  ordinary  and  reasonable  care  in  protecting  the 
boarder's  goods.  Dausey  v.  Richardson  (1854)  3  E.  &  B.  144;  Smith  v. 
Read  (N.  Y.  1875)  52  How.  Pr.  14.  What  is  ordinary  and  reasonable  care 
depends,  as  pointed  out  by  Romer  L.  J.  in  the  principal  case,  upon  the 
circumstances  of  each  case  with  reference  to  the  usual  conduct  of  the  busi- 
ness as  known  or  represented  to  the  boarder.  Where  by  statute  the  inn- 
keeper's lien  is  extended  to  boarding  house  keepers,  it  is  said  the  duty 
should  attach  to  the  security.  Schouler,  supra,  316.  But  see  Wiser  v. 
Chesley  (1873)  53  Mo.  547. 

Bankruptcy — Preferences — Time  of  Recording  Mortgage.— 
Under  the  Bankruptcy  Act,  §  60  a,  U.  S.  Comp.  St.  Supp.  1903,  p.  416, 
certain  transfers  of  property  constitute  a  preference,  if  made  within  four 
months  of  the  filing  of  the  petition,  the  period  to  be  computed  from  the 
recording  of  the  transaction,  "  if  by  law  such  recording  ...  is  re- 
quired." A  year  before  being  adjudged  a  bankrupt,  H.  mortgaged  to  the 
claimant  certain  real  estate  in  New  York.  The  mortgage  was  not  recorded 
until  a  week  before  the  adjudication  of  bankruptcy.  Held,  for  the  claim- 
ant, the  four  months  being  computed  from  the  date  of  execution  and  not 
from  the  recording  of  the  mortgage.     In  re  Hunt  (1905)  139  Fed.  283. 

Since  by  the  New  York  Statutes  an  unrecorded  mortgage  is  good 
against  all  except  subsequent  bona  fide  purshasers  for  value,  Laws  1896, 
c.  547,  §  241,  and  since,  under  the  circumstances  of  the  principal  case,  an 
assignee  in  bankruptcy  stands  in  the  shoes  of  the  bankrupt,  Thompson  v. 
Fairbanks  (1904)  196  U.  S.  516,  526,  the  conclusion  reached  by  the  court 
seems  correct  under  the  present  statute.  See  Little  v.  Hardware  (1904) 
67  C.  C.  A.  46.  But  the  decision  demonstrates  the  desirability  of  the 
Ray  amendment  of  1903,  as  originally  framed,  in  which  the  recording  clause, 
was  made  to  apply  to  permissive  as  well  as  compulsory  recording.  Collier, 
Bankruptcy  4th  ed.  420. 

Constitutional  Law— Criminal  Contempt  of  Court— Power  of 
Legislature  to  Regulate. — The  petitioner  was  punished  summarily, 
by  attachment,  for  contempt  in  committing  assault  upon  a  judge  of  the 
superior  court  who,  pending  an  adjournment,  had  retired  to  his  dwelling 
house.     The  Code  of  North  Carolina  provided  for  summary  punishment 
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only  in  case  of  contempts  committed  in  the  immediate  view  of  the  court. 
Held,  the  Code  would  not  be  construed  as  abridging-  the  essential  powers 
of  the  court  to  punish  by  attachment.  Ex  parte  McCown  (N.  C.  1905)  51 
S.  E.  957. 

As  a  power  inherent  in  courts  of  record  and  necessary  for  their  preser- 
vation, the  right  to  define  the  scope  and  punishment  of  criminal  contempts 
has  been  held  to  be  bevond  legislative  control.  Hale  v.  State  (1896)  55 
Ohio  St.  210.  The  majority  of  courts,  however,  recognize  the  legislature's 
right  to  impose  reasonable  regulations,  State  v.  Dunham  (1858)6  la.  245, 
at  least  as  to  procedure  and  punishment.  Lang-don  v.  Wayne  Cir.  Judges 
(1889)  76  Mich.  358 ;  State  v.  McClaugherty  (1889)  33  W.  Va.  250 ;  Little 
v.  State  (1883)  90  Ind.  338.  Such  regulations  can  be  justified  only  under 
the  right  to  legislate  regarding  crimes,  4  Columbia  Law  Review  65,  and 
then  only  where  the  powers  necessarily  given  upon  the  court's  creation  are 
not  abridged,  State  v.  Morrill  (1855)  16  Ark.  384;  Arnold  v.  Common- 
wealth (1882)  80  Ky.  300;  In  re  Shortridge  (1893)  9Q  Cal.  526,  except 
where  the  creation  has  been  by  legislative  enactment.  Ex  parte  Robinson 
(1873)  86  U.  S.  505. 

Constitutional  Law— Police  Power— Destruction  of  Prop- 
erty Unlawfully  Used. — A  statute  provided  that  fish-nets  placed  in 
certain  waters  during  the  closed  season  should  be  seized  by  the  proper 
officer  and  subsequently  sold.  The  plaintiff's  nets  were  seized  and  he 
sued  the  defendant,  the  officer  seizing,  alleging  that  the  statute  was  void 
as  forfeiting  property  without  due  process  of  law.  Held,  ministerial  pro- 
cess was  here  due  process.  Daniels  v.  Homer  (N.  C.  1905)  51  S.  E.  992. 
Although,  in  holding  that  ministerial  proceedings  may  be  due  process, 
the  case  is  in  line  with  a  number  of  decisions,  it  is  open  to  criticism  on 
principle.  5  Columbia  Law  Review  313.  But  a  dissenting  judge  and 
the  reporter  have  treated  the  decision  as  going  further  and  as  holding  also 
that,  since  the  owner  might  bring,  after  seizure  of  the  property,  an  action 
against  an  officer  acting  beyond  his  authority,  he  was  not  deprived  of  judicial 
process.  If  such  be  the  meaning  of  certain  loose  expressions  in  the  opinion 
which  may  reasonably  be  doubted,  it  is  clearly  erroneous  ;  because  judicial 
process,  within  the  constitution,  means  that,  before,  not  after,  a  party's  prop- 
erty is  taken,  he  must  be  brought  before  a  court  of  justice  organized  and 
acting  according  to  the  old  law  of  the  land.  3  Coke  Inst.  50;  Westervelt 
v.  Gregg  (1854)  12  N.  Y.  202 ;   Pennoyer  v.  Neff  (1877)  95  U.  S.  714,  733. 

Constitutional  Law — Police  Power— Ordinance  Prohibiting 
Operation  of  Stone  Quarries  within  the  City  Limits. — The  de- 
fendant was  convicted  under  an  ordinance  which  provided  that  "  no  per- 
son shall  maintain  or  operate  any  rock  or  stone  quarry  within  "  the  city 
limits.  Held,  the  statute  was  unconstitutional  since  it  prohibited,  instead 
of  regulating,  the  use  of  the  defendant's  property  in  an  otherwise  lawful 
business.     Ex  Parte  Kelso  (Cal.  1905)  82  Pac.  241. 

Absolute  prohibitions  upon  the  use  of  property  for  certain  purposes  have 
been  upheld  in  many  cases.  Cum.  v.  Tewksbury  (Mass.  1846)  n  Met.  55; 
Green  v.  Savannah  (1849)  6  Ga.  1  ;  State  v.  Wheeler  (1856)  25  Conn. 
290  ;  Hodges  v.  Perine  (N.  Y.  1881)  24  Hun  516;  Mugler  v.  Kansas  (1887) 
123  U.  S.  623  ;  Summerville  v.  Pressley  (1889)  33  S.  C.  56.  It  is  for  the 
court  to  decide  whether  the  prohibition  is  a  reasonable  safeguard  of  the 
public  health,  morals,  or  general  welfare.  5  COLUMBIA  Law  Review 
462.  Such  prohibitions  as  the  following  have  been  held  unreasonable  : 
bill  boards  within  ten  feet  of  the  street ;  City  of  Passaic  v.  Paterson  Bill 
Posting  Co.  (N.  J.  1905)  62  Atl.  267 ;  buildings  of  any  but  a  certain  char- 
acter; Bostock  v.  Sams  (1902)  95  Md.  400;  building  within  forty  feet  of 
the  street  line.  St.  Louis  v.  Hill  (1893)  116  Mo.  527.  The  principal  case 
on  the  question  of  reasonableness  would   seem  to  be  sound,  for  "  a  busi- 
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ness  serving  a  valuable  economic  or  social  purpose  may  not  be  prohibited 
merely  because  it  is  attended  with  danger,"  Freund,  Police  Power  59,  espe- 
cially where  it  may  be  regulated  by  some  such  method  as  the  prohibition 
of  blasting.     Com.  v.  Park  (1892)  155  Mass.  531. 

Constitutional  L.\w — Public  Office— Preference  to  Veterans. 
— A  statute  gave  to  veterans  of  the  Civil  War,  who  were  shown  to 
be  competent,  preference  over  others  equally  competent  in  appointment  to 
the  public  service.  Held,  this  violated  neither  the  Fourteenth  Amendment 
nor  a  clause  of  the  state  constitution  forbidding  the  granting  to  any  class, 
of  privileges  not  open  to  all.  Shaw  v.  City  Council  of  Marshalltown  (la. 
1905)  104  N.  W.  1121. 

The  decision  rests  on  the  doctrine  that  the  right  to  hold  public  office  is 
not  one  of  the  inherent  rights  of  citizenship,  and  so  accords  with  the  cur- 
rent of  authority.  Opinion  of  the  Justices  (1896)  166  Mass.  589  ;  Minne- 
sota v.  Miller  (1896)  66  Minn.  90;  In  re  Wortman  (1888)  2  N.  Y.  Supp. 
324  ;  Keim  v.  United  States  (1900)  177  U.  S.  290.  The  statute  is  distin- 
guishable from  such  as  give  to  veterans  an  absolute  preference  regardless 
of  competency,  which  would  defeat  good  government.  Brown  v.  Russell 
(1896)  166  Mass.  14;  Matter  of  Keymer  (1896)  148  N.  Y.  219,  and  from 
such  as  give  exemption  from  securing  a  license  to  peddle,  State  v.  Shedroi 
(1903)  75  Vt.  277,  and  from  those  requiring  a  contractor  to  employ  only 
a  certain  class  of  labor,  Fiskev.  People  (1900)  188  111.  206;  5  COLUMBIA 
Law  Review  60, — in  all  of  which  the  inherent  right  to  carry  on  business 
or  to  contract  is  impaired. 

Constitutional  Law — Taxation— State  Agencies. — The  State  of 
South  Carolina  established  a  state  dispensary  system  for  the  sale  of  in- 
toxicating liquors,  and  prohibited  sales  in  any  other  manner.  An  action 
was  brought  to  recover  special  taxes  paid  under  the  U.  S.  Revenue  laws, 
assessed  on  the  dispensers.  Held,  the  state  dispensers  were  liable  to  tax- 
ation by  the  national  government.  South  Carolina  v.  U.  S.  (1905)  26 
Sup.  Ct.  no.    See  Notes,  p.  187. 

Contracts— Public  Policy— Location  of  Depot.— The  payee  sued 
the  maker  of  a  promissory  note,  the  consideration  for  which  was  the  loca- 
tion of  a  station  by  a  railroad  company  at  a  given  place.  Held,  by  an 
evenly  divided  Court,  the  contract  was  void  as  against  public  policy. 
Enid  Right  of  Way  &>  Townsite  Co.  v.  Lite  (Okla.  1905)  82  Pac.  810. 

Unless  it  includes  a  promise  not  to  build  elsewhere  within  a  given 
area,  Railroad  v.  Ryan  (1873)  n  Kan.  602,  a  contract  with  a  railroad 
providing  for  the  location  of  a  depot  will  be  upheld,  Railroad  Co.  v. 
Sumner  (1885)  106  Ind.  55  ;  Railroad  Co.  v.  Robards  (1883)  60  Tex.  545  ; 
Railway  Co.  v.  Slauson  (1903)  138  Cal.  342,  and  specifically  enforced, 
Hood  v.  Railroad  (1869)  8  Eq.  665  ;  Lawrence  v.  Railroad  Co.  (N.  Y. 
1885)  36  Hun  467,  if  the  case  be  a  proper  one.  Conger  v.  Railroad  Co. 
(1890)  120  N.  Y.  29.  The  contrary  has  been  held  as  to  such  contracts 
with  third  persons,  at  least  where  they  involve  the  questionable  use  of  a 
fiduciary  relation.  Fuller  v.  Dame  (Mass.  1836)  18  Pick..  472;  and  see, 
Linder  v.  Carpenter  (1872)  62  111.  309.  But  where,  as  in  the  principal 
case,  the  latter  element  does  not  appear,  there  is  no  sound  reason  for  con- 
demning a  contract  with  an  outside  party  which  would  be  valid  if  made 
with  the  railroad  itself. 

Contracts— Void  unless  in  Writing— Recovery  in  Quasi- 
Contract. — The  plaintiff  sued  on  an  oral  contract  to  recover  commis- 
sions claimed  to  be  due  for  effecting  a  sale  of  defendant's  property.  A 
statute  declared  void  all  contracts  for  the  sale  of  land  between  the  owner 
and  any  agent  employed  to  sell  the  same,  unless  the  contract  was  in  writ- 
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ing.  Held,  on  demurrer,  the  plaintiff  could  not  recover.  Rodenbrock  v. 
Gress  (Neb.  1905)   104  N.  W.  758. 

The  principal  case  seems  correct  on  the  pleadings.  However,  as  the 
plaintiff  had  conferred  an  actual  benefit  upon  the  defendant,  which  the 
latter  had  accepted  and  retained,  he  might  have  recovered  on  a  declaration 
in  general  assumpsit,  the  services  being  neither  volunteered  nor  gratuitous  ; 
and  the  fact  that  the  statute  made  the  oral  contract  void  is  immaterial. 
Cadman  v.  Markle  (1889)  76  Mich.  448;  Keener,  Quasi-Contracts  277 
et  seq. 

Corporations— Forged  Deed  of  Transfer  of  Stock. — The  de- 
fendant, a  banker,  sent  to  the  plaintiff  corporation  a  deed  of  transfer  of 
stock,  with  a  request  to  register  the  stock  in  defendant's  name.  The  plain- 
tiff did  so  and  issued  a  fresh  certificate  to  the  defendant,  who  transferred 
it  to  third  parties,  who  were  subsequently  registered  as  shareholders.  The 
signature  of  one  of  the  original  shareholders  had  been  forged  on  the  deed 
of  transfer.  Both  the  plaintiff  and  the  defendant  acted  bona  fide  and  with- 
out negligence.  The  original  shareholder  recovered  judgment  against  the 
plaintiff.  Held,  the  law  implied  a  contract  on  the  part  of  the  defendant  to 
indemnify  the  plaintiff.  Sheffield  Corporation  v.  Barclay  [1905]  A.  C. 
392.    See  Notes,  p.  188. 

Corporations — Issuance  of  Bonds  below  Par,  Convertible 
into  STOCK. — The  defendant  corporation  proposed  to  issue  5%  first 
mortgage  debentures  at  80  with  the  right  at  any  time  until  within  six 
months  of  maturity  in  1909,  to  exchange  the  debentures  for  full  paid  shares 
to  the  full  nominal  amount  of  the  debentures.  The  plaintiff  sought  to  re- 
strain the  issue  on  the  ground  that  it  involved  the  issuing  of  shares  at  a 
discount.  Held,  though  made  in  good  faith,  the  agreement  would  be  open 
to  the  plaintiff's  interpretation,  and  the  injunction  should  be  granted. 
Mosely  Koffyfontein  Mines  [1904]  2  Ch.  108.     See  NOTES,  p.  184. 

Corporations — Legislative  Control  under  the  Police  Power 
and  under  the  Reserved  Power  to  Amend. — In  1862  Congress  in- 
corporated the  Union  Pacific  R.  R.  Co.  giving  it  power  to  build  a  bridge 
across  the  Missouri  river  at  Omaha.  Before  the  bridge  was  built  Congress 
passed  an  act  giving  all  railroad  companies  entering  Omaha  the  right  to 
use  the  bridge.  Held,  the  act  was  constitutional  as  a  valid  exercise  both 
of  the  reserved  power  to  amend  and  of  the  police  power.  Union  Pacific 
R.  R.  v.  Railroad  (1905)  26  Sup.  Ct.  19. 

The  Legislature  of  New  York  passed  an  act  making  it  a  misdemeanor 
for  an  employer  to  require  a  contract  from  an  employee  not  to  become  a 
union  man.  Held,  the  act  was  unconstitutional  as  to  individual  employers 
under  the  police  power  though  it  might  be  a  valid  exercise  of  the  reserved 
right  to  alter  the  corporate  charter.  State  v.  Marcus  (1905),  34  N.  Y.  Law 
J.,  81.    See  Notes  p.  193. 

Criminal  Law — Custody  in  Larceny. — The  finder  of  money  gave  it 
to  the  defendant's  wife,  and  then  went  away,  it  being  understood  that  it 
was  to  be  returned  if  it  did  not  belong  to  the  defendant.  The  defendant, 
having  no  felonious  intent,  received  the  money  from  his  wife  and  later  con- 
verted it  animo  furandi.  Held,  the  defendant  had  the  bare  custody  and 
was  guilty  of  larceny.    Williams  v.  State  (Ind.  1905)  75  N.  E.  875. 

The  case  proceeds  upon  the  ground  that  where  the  delivery  of  money 
is  made  for  a  specific  purpose  the  owner  has  the  constructive  possession, 
and  the  defendant  the  custody,  and  a  subsequent  felonious  conversion  is 
larceny.  This  proposition  is  too  broadly  stated.  Apart  from  servants, 
guests,  and  bailees  whose  bailments  have  terminated,  etc.,  it  has  been  ap- 
plied only  where  the  money  is  to  be  dealt  with  in  some  way  in  the  presence 
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of  the  owner,  Clark  and  Marshall,  Crimes,  2nd  ed.  §  317  c,  or  where,  if  the 
money  is  to  be  taken  out  of  the  presence  of  the  owner,  the  felonious  intent 
is  conceived  while  the  money  is  in  the  owner's  presence.  Com.  v.  Flynn 
(1897)  167  Mass.  460;  Justices  v.  Henderson  (1882)  90  N.  Y.  12.  In  other 
words,  the  defendant  has  custody  alone,  only  while  the  money  is  in  the 
owner's  presence,  because  he  then  has  control.  The  principal  case,  losing- 
sight  of  the  reason  of  the  rule,  improperly  extends  it.  Only  one  case  in  ac- 
cord has  been  found,  the  nisi  prius  decision  Regina  v.  Goode  (1842)  C.  & 
M.  582. 

Criminal  Laws— Manslaughter — Malum  Prohibitum— Malum 
in  SE. — The  defendant  accidentally  and  without  negligence  killed  his  com- 
panion while  hunting  on  another's  land  without  permission  of  the  owner 
therein  violating  the  express  provisions  of  a  statute.  He  was  indicted  for 
manslaughter.  Held,  this  did  not  constitute  manslaughter.  State  v.  Hor- 
ton  (S.  C.  1905)  51  S.  E.  945. 

While  some  of  the  early  writers,  1  Hale,  Pleas  of  the  Crown  39 ;  4 
Biackstone  192,  193,  and  the  dicta  of  later  cases,  State  v.  Becker  (Del. 
1879)  9  Houst.  411,  assert  that  one  is  guilty  of  manslaughter  who  inflicts 
death  while  performing  any  unlawful  act,  these  statements  are  either  later 
qualified  by  the  writers  themselves,  or  are  not  borne  out  by  the  authorities 
they  cite.  1  Hale  475,  476  ;  Foster,  Crown  Law  258,  259.  By  the  better 
rule  it  would  seem,  either  that  the  unlawful  act  must  be  malum  in  se,  or 
that,  if  malum  prohibitum  and  the  criminality  depends  on  the  unlawfulness 
of  the  act,  there  must  be  in  the  commission  of  the  act  an  element  in  the 
nature  of  a  malum  in  se.  Such  an  element  is  found  in  the  violation  of  a 
statute  passed  for  protecting  human  life,  Williamson  v.  Stale (i88y)  2  Ohio 
Cir.  Ct.  Rep.  292,  or  in  an  act  done  recklessly  or  wantonly.  Regina  v. 
Franklin  (1883)  15  Cox  C.  C.  1 63  ;  1  East,  Pleas  of  the  Crown  257.  In  the 
principal  case  the  statute  was  not  passed  to  protect  human  life,  and  its  vio- 
lation was  merely  a  misdemeanor.  The  case  is  directly  supported  by 
Estelle  v.  State  (1899)  51  N.  J.  L.  182.  But  see  Rex  v.  Sullivan  (1836)  7 
C.  &  P.  641. 

Deeds— Escrows— Conditions— On  Whom  Imposed. — A  decedent, 
being  in  debt  to  the  defendant,  entrusted  to  a  third  party  a  deed  in  defend- 
ant's favor,  the  deed  to  be  returned  to  the  decedent  on  payment  of  his  in- 
debtedness, unless  he  should  sooner  die,  when  it  should  be  delivered  to  the 
defendant.  After  this  the  decedent  executed  a  deed  to  the  plantiff.  On  the 
decedent's  death,  the  third  party  delivered  to  the  defendant  the  escrow 
deed,  which  the  plaintiff  now  sought  to  have  cancelled.  Held,  as  the  de- 
cedent retained  a  control  over  the  deed  by  the  reserved  right  of  payment, 
its  delivery  to  the  third  party  would  not  constitute  an  escrow,  and,  there- 
fore, it  should  be  delivered  up  and  cancelled.  Keyes  v.  Meyers  (Cal.  1905) 
82  Pac.  304. 

While,  by  the  weight  of  authority,  the  condition  in  escrows  can  relate 
to  the  grantee  only,  not  to  the  grantor,  3  Columbia  Law  Review  276, 
there  seems  to  be  no  reason  for  such  restriction.  It  is  not  found  in  the 
earliest  authorities,  Shepard's  Touchstone  56,  nor  is  it  followed  by  some 
modern  decisions.  Mayor  v.  Moore  (1804)  1  Cranch  C.  C.  193;  Prutsman 
v.  Baker  (1872)  30  Wis.  644,  647.  By  ignoring  some  of  the  previous  rul- 
ings directly  opposed,  McDonald  v.  Huff  (1888)  77  Cal.  279;  Bradbury 
v.  Davenport  (1896)  1 14  Cal.  593,  600,  and  by  following  in  effect  the  rule 
it  has  usually  laid  down,  Fitch  v.  Bunch  (1866)  30  Cal.  209 — that  the  con- 
dition is  for  the  grantee  only — the  court  in  the  principal  case  emphasizes 
the  inconsistency  of  its  decisions  on  this  point.  No  reason  appears  why  the 
general  rule  should  not  be  changed  so  as  to  give  effect  to  the  intention  of 
the  parties. 
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Equity— Injunction— Public  Nuisance — Rights  of  Individual. 
— The  plaintiffs'  complaint  alleged  that  the  defendant  obstructed  a  public 
alley,  by  a  fence  at  both  ends,  and  so  prevented  ingress  and  egress  as  to 
the  plaintiffs'  property  which  abutted  thereon,  and  then  prayed  for  an  in- 
junction. The  defendant  demurred,  but  this  was  overruled,  the  findings 
and  judgment  going  for  the  plaintiffs.  Held,  on  appeal,  the  complaint 
sufficiently  alleged  a  private  wrong.  Harniss  v.  Bulpitt  (Cal.  1905)  81 
Pac.  1022. 

The  obstruction  in  a  public  alley  being  a  public  nuisance,  Fossion  v. 
Landry  (1889)  123  Ind.  136,  the  courts  should  permit  the  plaintiff  to  suc- 
ceed, in  a  private  action  for  an  injunction,  providing  he  shows  either 
specific  or  special  damages ;  or,  by  another  rule,  damages  different  in  kind 
and  degree  from  the  general  public.  5  Columbia  Law  Review  330. 
Heretofore  the  California  courts  have  seemed  strictly  to  enforce  the  latter 
rule  by  requiring  the  plaintiff  to  show  a  complete  cutting  off  of  ingress  and 
egress  before  granting  relief.  Helm  v.  McClure  (1895)  107  Cal.  199.  But, 
unless  the  plaintiffs  in  the  principal  case  were  unable  to  reach  their  prop- 
erty by  any  other  route,  a  fact  not  directly  alleged,  the  decision  must  be 
taken  as  a  departure  from  the  former  strictness  towards  the  doctrine  of 
specific  or  special  damages. 

Equity— Specific  Performance— Effect  of  Defendant's  Will- 
ingness to  Perform  Continuing  Contract  After  Bill  Filed.— 
The  defendant  company  agreed  to  furnish  natural  gas  for  the  plaintiff's 
factory  on  a  continuing  contract.  The  defendant  refusing  to  perform,  the 
plaintiff  filed  a  bill  for  specific  performance.  On  the  hearing,  the  defend- 
ant contended  that  a  decree  should  not  be  entered  because  it  was  willing 
to  perform  thereafter.  Held,  the  decree  should  be  granted.  Gray  v.  Gas 
Co.  (Pa.  1905)  61  Atl.  1004. 

Where  a  bill  has  been  filed  to  prevent  threatened  waste  by  a  tenant, 
the  decree  should  always  be  entered  even  if  the  defendant  asserts  that  he 
does  not  intend  to  commit  waste  again,  because  the  court  will  presume 
that  he  may  do  further  waste.  Attorney  General  v.  Burrows  (1747)  1 
Dick.  128;  Packington  v.  Packi?igton  (1745)  1  Dick.  101  ;  Sowerby  v. 
Fryer  (1869)  L.  R.  8  Eq.  417.  The  same  principle  would  seem  to  apply 
to  cases  of  continuing  contracts. 

Evidence— Attorney  and  Client— Privileged  Communications. 
— The  prosecution  in  a  murder  trial  sought  to  impeach  the  testimony  of 
the  defendant's  wife  by  introducing  evidence  of  statements  made  bv  her  to 
an  attorney  whom  she  had  sought  to  retain  as  counsel  for  her  husband. 
The  defendant  objected  on  the  ground  that  the  wife's  communications  to 
the  attorney  were  privileged  as  to  him,  within  Code  Civil  Proc.  §  1881,  sub. 
2,  forbidding  disclosure  by  the  attorney  without  the  client's  consent.  On 
appeal  it  was  held  that  the  inhibition  did  not  apply  here  since  there  was  no 
retainer  and  the  communications  did  not  purport  to  come  from  the  defend- 
ant but  from  the  wife  of  her  own  knowledge.  People  v.  Hart  (Cal.  1905) 
81  Pac.  1018.    See  Notes,,  p.  191. 

Mandamus— Writ  of  Restitution  after  Judgment  Reversed. — 
A  corporation,  having  refused  to  issue  stock  to  the  defendant,  a  subscriber, 
was  compelled,  under  a  writ  of  mandamus,  to  refund  the  money  the  latter 
had  advanced.  Later,  the  corporation  having  become  bankrupt,  the  plain- 
tiff, as  trustee,  secured  a  reversal  of  that  order,  and  then  filed  the  present 
writ  of  restitution  for  the  money  so  paid  to  the  defendant.  He  alleged  only 
the  payment  under  the  judgment  and  that  it  had  been  subsequently  re- 
versed. Held,  the  petition  was  bad  on  demurrer.  Horton  v.  Haydeji  (Neb. 
1905)  104  N.  W.  757. 
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The  writ  of  restitution  is  a  proper  remedy  to  recover  money  paid  on  a 
judgment  subsequently  reversed;  Svmpson  v.  Juxon  (1625)  Cro.  Jac.  699; 
2  Wm.  Saunders  101  z ;  but  it  is  not  granted  as  a  matter  of  right,  Alden  v. 
Lee  (Pa.  1792)  1  Yeates  160,  207,  and  the  court  will  not  order  it  when  the 
justice  of  the  case  does  not  call  for  it.  Gould  v.  McFall  (1888)  1 18  Pa.  St. 
455.  The  same  doctrine  is  applied  where  the  action  is  for  money  had  and 
received,  after  judgment  reversed.  Green  v.  Stone  (Md.  1803)  1  H.  &  J. 
405.  As,  in  the  principal  case,  to  decree  restitution  would  have  worked  in- 
justice to  the  defendant,  the  case  is  within  the  well  established  doctrine. 

Patents— Employer's  Right  to  Employee's  Patent. — The  defend- 
ant, while  employed  as  the  plaintiff's  chief  engineer,  invented  certain  im- 
provements to  plaintiff's  machinery.  The  patent  rights  to  some  of  these  he 
assigned  to  the  plaintiff  as  a  matter  of  routine ;  the  rights  to  others,  in- 
vented just  prior  to  his  leaving  the  plaintiff's  employment,  he  retained  in 
himself.  The  plaintiff  brought  suit  to  compel  the  assignment  of  these  also. 
Held,  a  contract  to  assign  would  not  be  implied  from  a  contract  of  employ- 
ment ;  and  the  plaintiff  obtained  at  most  an  irrevocable  license  to  use  such 
patents.     Pressed  Si  eel  Car  Co.  v.  Hansen  (1905)  137  Fed.  403. 

An  employer's  right  to  an  employee's  patent  of  improved  machinery 
does  not  arise  from  the  fact  of  employment  but  from  special  circumstances 
or  contract.  Solomon  v.  United  States  (1890)  137  U.  S.  342.  When,  how- 
ever, an  employee  devises  an  improved  method  or  instrument  in  his  work 
and  assents  to  the  use  of  the  same  by  his  employer  he  gives  to  the  latter  an 
irrevocable  permission  of  user;  Hapgoodx.  Hewitt  (1886)  119  U.  S.  226  ; 
and  the  use  by  the  employee  of  his  employer's  materials  and  of  his  co- 
employee's  services  is  material  evidence  of  such  an  assent.  Gill  v.  United 
States  (1896)  160  U.  S.  426.  The  case  is  well  within  the  principles  of  Hap- 
good  v.  Hewitt,  supra. 

Patents  and  Copyrights— Assignment  of  Common  Law  Rights- 
Statutory  Copyright  of  Assignee.— The  plaintiff,  transferee,  before 
publication  of  the  common  law  "  copyright  "  in  a  painting,  took  out  a  copy- 
right under  the  United  States  statute  extending  such  privilege  to  the  artist 
"or  his  assigns."  The  plaintiff  had  no  title  to  the  painting  itself.  Held, 
he  was  an  assignee  under  the  statute.  Werckmeister  v.  Lithographic  Co. 
(1905).     34  N.  Y.  L.J.  991. 

At  common  law  the  right  of  property  in  literary  productions  them- 
selves, as  distinguished  from  property  in  their  original  material  embodi- 
ments, is  the  basis  of  the  right  to  enjoin  copy  before  publication.  Pope  v. 
Curl  (1741)  2  Atkyns  342  ;  Woolsey  v.  Judd  (N.  Y.  1855)  4  Duer  379,  387. 
This  doctrine  of  separable  property  rights,  recognized  in  this  country  as 
applicable  to  letters,  Folsom  v.  Marsh  (1841)  2  Story  100,  109,  and  other 
manuscripts,  Palmer  v.  De  Witt  (1872)  47  N.  Y.  532,  540,  has  been  ex- 
tended to  paintings.  Werckmeister  v.  Springer  Co.  (1894)  63  Fed.  808. 
Therefore,  although  an  unconditional  sale  will  pass  both  rights,  Parton  v. 
Prang  (1872)  3  Cliff.  537,  either  may  be  transferred  without  the  other.  If 
copyright  after  publication  is  based  upon  the  same  right  of  property  as  is 
the  common  law  right  to  enjoin,  the  statute  upon  which  alone  such  copy- 
right depends,  Wheaton  v.  Peters  (1834)  8  Pet.  591,  was  properly  inter- 
preted in  the  principal  case.  Werckmeister  v.  Pierce  &•»  Bushnell  Co. 
(1894)  63  Fed.  445  (overruled  on  another  point  in  72  Fed.  54). 

Pleading  and  Practice— Demurrer  to  Counterclaim  Opens 
THE  Record. — The  plaintiff  having  demurred  to  the  defendant's  counter- 
claim, the  defendant  contended  that,  as  a  demurrer  reached  the  first 
defective  pleading,  he  might  question  the  sufficiency  of  the  complaint. 
Held,  the  declaration  was  sufficient  ;  but  the  court  disclaimed  an  intention 


RECENT  DECISIONS.  205 

to  decide  that  a  demurrer  to  a  counterclaim  searches  the  declaration. 
Hanson  v.  Byrnes  (Minn.  1905)  104  N.  W.  762. 

The  principle  that  a  demurrer  to  one  of  two  pleas  searches  only  the 
record  terminated  by  the  demurrer,  and  not  the  collateral  record,  Davis  v. 
Pent  on  (1827)  6  B.  &  C.  216,  has  been  extended  so  as  to  prevent  the 
searching  of  a  declaration  on  a  demurrer  to  a  set-off  or  counterclaim,  each 
of  which  is  considered  a  separate  cause  of  action,  beginning  a  separate 
record.  Anderson  Loan  Ass'n.  v.  Thompson  (1882)  88  Ind.  504.  This 
extension  is  not  supported  by  Daviesv.  Penton,  supra,  the  leading  case  for 
the  first  doctrine  ;  for  in  that  case,  though  the  demurrer  was  interposed  to 
one  of  two  set-offs,  each  constituting  a  cause  of  action  against  the  plain- 
tiff, the  court  considered  the  declaration  open  to  search.  By  the  better 
view  the  counterclaim  is  so  closely  tied  to  the  declaration  as  to  constitute 
one  record,  particularly  where  the  statutory  answer  includes  defences  and 
counterclaims.  Gross  v.  Cross  (1899)  55  N.  Y.  Supp.  70;  Laive  v.  Hyde 
(1876)  39  Wis.  345. 

Pleading  and  Practice — Federal  Courts — Want  of  Personal 
Jurisdiction — Waiver. — A  federal  court  in  which  a  suit  was  brought 
had  no  personal  jurisdiction  over  the  defendant,  both  the  plaintiff  and  the 
defendant  being  non-residents.  Held,  the  defendant  did  not  waive  the 
want  of  jurisdiction  either  by  appearing  at  the  taking  of  depositions,  or 
by  stipulating  that  copies  of  letters  and  telegrams  might  be  used  in  lieu  of 
the  originals.  Stoncga  Coal  &*  Coke  Co.  v.  Railroad  Co.  (1905)  139  Fed. 
271. 

The  want  of  jurisdiction  over  the  person  can  only  be  waived  by  a 
voluntary  appearance.  Bradley  v.  Harwi  (1895)  2  Kans.  App.  272  ;  Mc- 
Cormackv.  The  Bank  (1876)  53  Ind.  466.  But  there  is  no  appearance  unless 
it  is  made  part  of  the  record  of  the  case,  and  whether  or  not  a  party  appeared 
must  be  tried  by  the  record.  Bret  v.  Sheppards  (1588)  1  Leon.  90  ;  Shir- 
ley \\  Hagar  (1833)  3  Blackf.  225;  Scoltv.  Hull(i86o)  14  Ind.  136;  1  Chitty 
Pleading  16th  ed.  443,  n.  (m).  As  the  defendant's  appearance  at  the  taking 
of  depositions  was  made  no  part  of  the  record,  it  could  not  operate  as  a 
waiver.  Scott  v.  Hull,  supra;  Pacific  Ins.  Co.  v.  Tompkins  (1900)  101 
Fed.  539.  The  same  reasoning  has  been  applied  to  stipulations  made  be- 
fore the  trial,  even  where  the  stipulations  purported  to  waive  the  want  of 
jurisdiction.  Bradley  v.  Harwi,  supra;  Claney  v.  Webb  (1841)  3  Ark.  261; 
but  see  Keeler  v.  Keeler  (1869)  24  Wis.  523.  The  decision  of  the  principal 
case  is  within  well  established  principles. 

Pleading  and  Practice— Venue— Improper  County— Change  by 
THE  COURT  on  its  Own  Motion. — A  transitory  action  was  brought  in  a 
county  in  which  neither  party  resided.  The  defendant  answered  without  a 
demand  or  motion  for  change  of  venue.  The  court  upon  its  own  motion 
changed  the  place  of  trial,  denying  a  motion  to  restore  the  case  to  the 
calendar.  Held,  under  §  985  of  the  Code  of  Civil  Procedure,  a  change  of 
venue  could  be  granted  only  after  an  application  by  the  defendant.  Phil- 
lips v.  Tietjen  (1905)  95  N.  Y.  Supp.  469. 

The  statutes  of  most  states  are  merely  declaratory  of  the  common  law 
rules  as  to  changing  the  venue  from  an  improper  county,  1  Tidd's  Practice 
8th  ed.  652  ;  Cochecho  Railroad  v.  Farrington  (1853)  26  N.  H.  428,  and 
permit  it  on  application  by  the  defendant.  IValkins  v.  Deneger  (1883)  63 
Cal.  500.  Accordingly,  the  New  York  courts,  construing  subdivision  1  of 
§987  in  connection  with  §  985,  grant  a  change  only  on  application  by  the 
defendant  which  as  a  rule  must  be  preceded  by  a  demand  on  the  plaintiff, 
Van  Dyck  v.  McQuade  (1874)  18  Hun  378,  but  see  McConihe  v.  Palmer 
(1894)  76  Hun  116  (one  of  the  cases  in  which  a  previous  demand  on  the 
plaintiff  is  unnecessary).  So  far  as  the  principal  case,  in  its  comments  on  the 
latter  case,  indicates  it  would  always  require  the  preliminary  demand,  it  is 
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unsound  ;  yet  it  is  correct  in  requiring-  an  application  by  the  defendant. 
See  Fletcher  v.  Stowell  (i  891)  17  Colo.  94. 

Real  Property— Ejectment — Necessity  for  Manual  Possession. 
— The  defendant  having  wrongfully  stretched  a  wire  above  the  plaintiff's 
land,  the  latter  brought  an  action  of  ejectment.  Held,  two  justices  dissent- 
ing, ejectment  will  lie  for  such  a  disseisin.  Bntler  v.  Telephone  Co.  (1905) 
95  N.  Y.  Supp.  684. 

The  case  is  apparently  unique  upon  its  facts.  However  the  same 
result  has  been  reached  in  the  case  of  an  overhanging  wall,  Sherry  v.  Frcck- 
ins:  (N.  Y.  1855)  4  Duer  452,  a  roof,  Murphy  v.  Bolder  (1888)  60  Vt.  723, 
and  a  projecting  foundation.  McCourt  v.  Eckstein  (1867)  22  Wis.  148. 
The  authority  of  Sherry  v.  Frecking,  supra,  has  been  diminished  by  Aiken 
v.  Benedict  (N.  Y,  1863)  39  Barb.  400,  and  Vrooman  v.  Jackson  (N.  Y. 
1 876)  6  Hun  326, — cases  holding  that  such  an  ejectment  will  not  lie  because 
the  sheriff  cannot  give  possession  of  the  locus  in  dispute,  that  is,  the  air. 
But  ejectment  will  lie  for  land  under  water,  Blakslee  Mcinf.  Co.  v.  Iron 
Works  (1891)  129  N.  Y.  155  ;  Nichols  v.  Lewis  (1842)  15  Conn.  137,  and  by 
analogy  it  would  seem  that  in  the  principal  case  a  dispossession  of  the  de- 
fendant would  constructively  re-establish  the  possession  of  the  plaintiff,  he 
being  in  possession  of  the  surface  of  the  land.  The  rule  laid  down  in  Aiken 
v.  Benedict,  supra,  is  applicable  only  where  the  thing,  possession  of  which 
is  sought,  is  not  definitely  pointed  out,  Doew  Plowman  (1801),  1  East  441, 
or  is  something  lying  only  in  grant.  Wood  v.  Ttirnpike  Co.  (1864.)  24  Cal. 
474;  L.  &*  N.  R.  Co.  v.  Massey  (1902)  136  Ala.  156. 

Real  Property — Power  of  Alien  to  Transmit  by  Descent. — 
Under  the  laws  of  1845  c.  115,  empowering  an  alien  to  take  certain  lands 
by  descent,  one  Casey,  an  alien,  acquired  estates  in  remainder.  Casey 
died,  and  the  property  was  claimed  by  the  state  through  escheat,  and  by 
one  Coddington  as  grantee  of  one  Rooney,  a  citizen,  who  claimed  as 
Casey's  heir.  Held,  an  alien  having  acquired  title  to  property,  a  citizen 
may  inherit  from  him  as  a  matter  of  course  ;  and  even  if  this  were  not  so, 
the  state,  by  the  laws  of  1893  c.  207,  had  surrendered  its  right  to  enforce 
an  escheat.  O'Brien,  J.,  dissenting,  at  common  law  an  alien  had  no  inheri- 
table blood,  and  this  was  still  the  rule  in  New  York.  McCormack  v.  Cod- 
dington (N.  Y.  1905)  34  N.  Y.  L.  J.  No.  72 

At  common  law  an  alien  has  no  power  to  transmit  by  descent,  1  Co.  Litt. 
2  b;  Collingwoodw.  Pace  (1661)  1  Lev.  59,  and  up  to  1883,  when  the  alien 
of  the  principal  case  died,  the  New  York  statutes  had  not,  by  express 
words,  conferred  this  power  upon  him.  In  strictness,  therefore,  the  prop- 
erty, in  1883,  at  once  escheated,  Willion  v.  Berkley  ( 1 56 1 )  Plowden  223, 
229,  and  title  having  once  vested  in  the  state,  the  statute  of  1893,  pro- 
viding that  aliens  might  transmit  by  descent,  could  have  no  application. 
The  position  of  O'Brien,  J.,  seems  technically  sound,  but  the  prevailing 
opinion  appears  more  in  accord  with  the  general  spirit  of  the  state  legisla- 
tion on  the  subject. 

Real  Property — Public  Lands — Conveyance  by  Patentee. — The 
plaintiff,  claiming  title  to  land  under  a  deed  given  by  a  patentee  under 
the  homestead  laws  in  pursuance  of  a  contract  to  convey  entered  into  be- 
fore the  issuance  of  the  patent,  filed  a  bill  in  equity  to  establish  his  right 
as  superior  to  that  of  the  defendant,  a  transferee  of  prior  record  but  with 
notice  of  the  plaintiff's  deed.  Held,  the  conveyance  to  the  plaintiff,  though 
given  in  fulfillment  of  an  illegal  contract,  would  be  enforced.  Hartman 
v.  Butterfield  Lumber  Co.  (1905)  26  Sup.  Ct.  63.     See  NOTES,  p.  195. 

Taxation — Situs  of  Tangible  Personal  Property. — Kentucky 
taxed  a  domestic  corporation  on  the  total  number  of  cars  owned  by  it  and 
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used  in  interstate  commerce.  Held,  Kentucky  had  jurisdiction  only  of 
cars  used  within  the  state  and  could  tax  the  corporation  only  on  such 
proportion  of  the  cars  as  were  used  in  the  state.  Union  Refrigerator 
Transit  Co.  v.  Kentucky  (1905)  26  Sup.  Ct.  36.     See  NOTES,  p.  190. 

Taxation — Trust  Fund. 

Erratum. — In  the  February  number  of  volume  VI,  p.  127,  in  the 
sixteenth  line  from  the  top  of  the  page,  read  "  intangible"  for  "  tangible." 

Wills — Construction— Life  Estate— Power  to  sell  the  Fee. — 
A  testator  devised  to  his  widow  his  whole  estate  "  to  have  and  to  hold  the 
same  in  her  own  right  .  .  .  and  to  enjoy  the  same  during  the  remainder 
of  her  natural  life,  to  have  the  power  of  selling  any  or  all  of  my  real  estate  " 
that  she  may  see  fit  or  deem  necessary.  "  But  at  the  death  of  my  afore- 
said wife  ...  I  desire  all  my  estate  .  .  .  that  she  may  then  have 
[to]  be  equally  divided  between  my  children."  Held,  the  widow  took  a  life 
estate,  with  power  to  sell  the  fee.  Pedigo's  Executors  v.  Botts  (Ky.  1905) 
80S.  W.  164. 

The  remainder  over  shows  an  intention  to  limit  the  estate  of  the  widow, 
In  the  Estate  of  Lupton  [1905]  2  K.  B.  (Probate)  321,  and  that  her  estate 
was  for  life.  Walker  v.  Pritchard  (1887)  121  111.  221;  Mansfield  v. 
Shelton  (1896)  67  Conn.  390.  But  in  addition  to,  though  separate  from  her 
estate,  she  took  a  power  of  disposition.  Kent  v.  Morrison  (1891)  153 
Mass.  137  ;  Farwell  on  Powers  52.  It  is  important  to  distinguish  care- 
fully between  the  power  and  the  estate,  since  at  common  law  a  life  estate 
with  incidental  power  to  convey  a  greater  estate  is  not  recognized.  Wil- 
liams, Real  Property  17th  ed.  130.  The  principal  case,  while  reaching  the 
proper  result,  fails  to  bring  out  this  distinction  clearly. 
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The  Law  of  Torts.  By  Francis  M.  Burdick.  Albany,  N.  Y.  : 
Banks  &  Co.     1905.     pp.  lxxx,  501. 

It  is  rather  hard  for  English  lawyers  to  understand  how  text-writ- 
ers in  America  can  cope  with  the  task  of  extracting  a  body  of  doc- 
trine from  the  decisions  of  more  than  two  score  independent  (nearly 
fifty,  when  we  include  the  Federal  courts  and  England)  jurisdictions, 
and  presenting  it  with  sufficient  accuracy  for  practical  purposes  and 
in  a  reasonable  compass.  Professor  Burdick  appears  to  have  achieved 
this  with  remarkable  success.  He  has  inevitably  sacrificed,  to  some 
extent,  the  exposition  of  his  own  views,  but  he  never  leaves  the  reader 
without  a  hint  or  two  for  his  guidance.  The  volume  is  rather  larger 
and  more  of  a  practitioner's,  as  distinct  from  a  student's  book,  than 
Harriman  on  Contracts  or  the  latest  form  of  Bigelow  on  Torts  ;  the 
table  of  cases  covers  fifty-nine  pages,  and  a  methodical  table  of  con- 
tents makes  it  needless  for  the  index  at  the  end  of  the  volume  to  be 
of  overgrown  dimensions.  As  I  conceive  that  Professor  Burdick  has 
no  need  to  vouch  any  English  lawyer  to  warrant  his  competence,  I 
shall  set  down  a  few  notes  on  some  points  of  general  interest,  as  they 
occur  in  his  treatment  of  the  subject. 

On  the  vexed  question  of  damages  for  nervous  shock,  Professor 
Burdick  is  in  line  with  the  English  judges  who  have  declined  to  follow 
the  reasoning  of  the  Judicial  Committee  in  Victorian  Ry.  Commrs. 
v.  Coultas.  "That  serious  physical  disorder  is  the  every-day  conse- 
quence of  fright  or  nervous  shock  is  a  fact  not  only  established  in 
modern  science,  but  one  which  has  long  been  accepted  by  the  ordi- 
nary man.  It  would  seem,  therefore,  to  fall  within  the  category  of 
natural  and  probable  consequences.''  The  temptation  to  evade  hard 
qnestions  of  mixed  law  and  fact  by  laying  down  arbitrary  rules  is  by 
no  means  peculiar  to  these  cases.  Yielding  to  it  is  generally  a  cause 
of  greater  trouble  in  the  long  run. 

With  regard  to  the  "fellow-servant  rule" — usually  referred  to  in 
English  books  under  the  less  expressive  catch-word  of  "common 
employment " — far  less  has  been  done  to  alter  its  effects  by  legisla- 
tion in  the  United  States  than  in  England,  but,  perhaps  by  a  sort  of 
unconscious  compensation,  the  master's  common-law  duties  of  se- 
lecting competent  seivants  and  providing  reasonably  safe  conditions 
and  appliances  for  the  work  are  put  higher,  being  treated  as  personal 
and  not  admitting  of  delegation. 

Professor  Burdick  seems  to  incline,  if  not  more,  to  the  opinion 
that  conspiracy  is  a  substantive  or  separate  cause  of  action.  If  this 
means  that  a  combination,  not  being  in  itself  an  indictable  offence,  to 
do  something  which,  if  done  by  one  person  to  the  plaintiff's  damage, 
would  not  be  actionable,  may  in  the  result  be  actionable  merely  by 
reason  of  the  plural  number  of  the  defendants,  I  venture  to  think  the 
better  opinion  is  otherwise.  As  to  Lord  Halsbury's  reference  to 
Gregory  v.  Duke  of  Brunswick,  which  appears  to  have  made  a  certain 
impression  (Burdick,  p.  289,  n.  72),  there  is  no  such  difference  as  is 
suggested  between  the  published  reports  of  that  case,  nor  were  the 
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pleadings  such  as  to  raise  the  question  supposed.  The  defendant's 
plea  in  justification  (one  of  those  gems  which  shine  amidst  the  dulness 
of  common  forms)  did  not  deny  the  cause  of  action  ;  it  was  held  bad 
because  it  avoided  part  only  and  neither  confessed  nor  avoided  the 
rest.  It  was  assumed,  indeed,  that  the  conspiracy  as  laid  was  on  the 
face  of  it  actionable  ;  as  indeed  it  was,  for  the  declaration  charged  a 
conspiracy  to  procure  a  riot,  which  would  be  a  criminal  offence.  It 
was  neither  assumed  nor  decided  that  it  was  lawful  for  one  person 
alone  to  hiss  an  actor  from  a  set  purpose  of  driving  him  off  the  stage 
and  preventing  his  performance,  though  it  was  held  at  a  later  stage  of 
the  case  that  the  plaintiff,  having  elected  to  rest  his  case  on  the 
ground  of  conspiracy,  must  abide  by  that  ground.  Even  if  it  be 
true  that  in  Gregory  v.  Duke  of  Brunswick  the  separate  existence 
of  the  action  for  conspiracy  was  assumed  by  counsel  and  the  court, 
there  is  enough  authority  to  the  contrary  to  prevail.  It  is  the  fact,  of 
course,  that  many  things  not  worth  suing  for  (but  that  is  not  the  same 
as  being  lawful)  when  done  by  one  person  may  become  very  serious 
injuries  when  done  in  concert  by  several ;  as  Sergeant  Williams  said 
long  ago,  the  conspiracy  is  matter  of  aggravation.  If  I  am  wrong 
herein,  it  is  in  company  with  my  learned  friend  Mr.  Bigelow  (Law  of 
Torts,  2d  ed.,  p.  107). 

It  is  rather  confusing  to  an  English  lawyer  to  find  less  than  one 
page  about  the  remedy  by  injunction,  and  that  only  under  the  special 
head  of  Nuisance.  This,  I  presume,  is  due  to  the  continuing  sepa- 
ration of  equitable  and  legal  jurisdiction  in  many  if  not  most  of  the 
United  States.  What  would  be  the  effect  of  Professor  Burdick's  one 
page  on  the  mind  of  an  English-speaking  reader  who  had  not  chanced 
to  hear  otherwise  of  "  government  by  injunction"  ? 

Under  the  head  of  Negligence  it  is  interesting  that  in  a  majority 
of  jurisdictions  it  is  held,  as  in  England,  that  there  is  no  rule  of  law 
which  requires  the  plaintiff  to  show  as  a  part  of  his  case  that  he  was  in 
the  exercise  of  due  care.  This,  we  think,  is  the  sounder  view  ;  but 
the  opposite  opinion  must  be  admitted  to  come  with  good  suit  when 
it  is  backed  by  Connecticut,  Illinois,  Iowa,  Maine,  Massachusetts, 
and  Michigan. 

There  is  nothing  in  English  books  exactly  corresponding  to  the 
controversy  that  has  raged  of  late  years  about  the  "  turntable  cases  ". 
So  far  as  there  have  been  similar  facts  before  our  courts  the  main  point 
of  the  defence  has  been  remoteness  of  damage  rather  than  a  square 
denial  that  there  was  any  duty  in  the  matter.  Moreover,  in  the  cases 
where  children  have  been  allowed  to  recover  in  such  circumstances  as 
would  have  disqualified  adults  on  the  ground  of  contributory  negli- 
gence, or  where  the  disallowance  has  been  criticised  by  later  author- 
ity, we  find  that  the  defendant  had  brought  danger  into  the  children's 
wav  in  a  public  place.  In  the  nearest  case  to  the  American  line, 
Williams  v.  G.  W.  R.  Co.  (1874)  L.  R.  9  Ex.  157,  there  was  no 
proof  that  the  child  was  trespassing  or  had  trespassed.  No  English 
decision  goes  the  length  of  holding  that  a  man  is  bound  to  have  his 
land  in  a  safe  condition  for  infant  or  imbecile  more  than  for  normal 
adult  trespassers.  On  the  other  hand,  there  is  certainly  no  such  rule 
as  that  a  trespasser  can  never  recover,  or  that  one  can  never  be  bound 
to  foresee  trespasses  and  use  appropriate  caution  to  prevent  their  con- 
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sequences.  In  McDowallv.  The  Q.  W.  R.  Co.  [1903]  2  K.  B.  331, 
our  Court  of  Appeal  reversed  the  judgment  below,  not  because  the 
railway  company  could  not  be  liable  to  a  passer-by  suffering  from 
tricks  played  with  its  rolling  stock  by  trespassers,  but  because  the  par- 
ticular trick  that  was  played  was  not  such  as  any  former  experience 
could  lead  a  reasonable  man  to  anticipate.  Now  in  the  leading  Amer- 
ican case,  R.  R.  Co.  v.  Stout,  the  company  had  actually  used  precau- 
tion which  with  timely  repair  would  have  been  sufficient,  and  thus  had 
established,  one  may  almost  say,  a  measure  of  duty  against  itself.  If 
this  be  not  the  decisive  fact  in  the  case,  the  Supreme  Court  would  seem 
(with  great  respect)  almost  to  have  held  that  the  mere  occurrence  of 
an  accident  shows  that  particular  accident  to  have  been  probable,  at 
any  rate  when  the  sufferer  is  an  infant ;  or,  rather,  entitles  a  jury  to 
say  it  was  probable  :  which,  as  it  is  more  tempting  to  be  generous  to 
the  plaintiff  at  the  defendant's  expense  than  to  be  just  to  the  defend- 
ant, they  commonly  do.  I  do  not  think  any  English  court  has  gone 
quite  so  far. 

Some  American  courts  appear  to  have  carried  their  charity  toward 
infants  to  the  point  of  putting  an  infant  trespasser  in  a  better  position 
than  an  adult  licensee  ;  for  it  is  well  settled  in  America  (I  collect  from 
our  learned  author)  no  less  than  in  England  that  a  mere  licensee  is 
entitled  at  most  not  to  suffer  from  concealed  danger  created  by  the 
occupier's  acts.  In  Ufiion  Pac.  Ry.  v.  McDonald  (1894)  152  U.  S. 
262,  the  burning  slack  heap  under  ashes  was  such  a  danger  ;  there  was 
no  one  to  tell  the  plaintiff,  in  the  substance  of  the  Horatian  phrase 
which  exactly  fits,  Incedis  per  ignes  suppositos  cineri  doloso.  An  adult, 
it  is  admitted,  might  equally  have  recovered  without  assigning  any 
cause  for  a  slight  and  apparently  harmless  deviation  from  the  path- 
way. In  fact  the  defendant  had  created  a  dangerous  nuisance : 
Barnes  v.  Ward,  9  C.  B.  392,  is  a  similar  and  less  strong  case,  and 
of  undoubted  authority.  From  a  decision  so  manifestly  just  there  is 
no  ground  to  infer  any  general  encouragement  of  the  ''  curious  and 
agile  ''  infant  trespasser ;  and  we  do  not  suppose  that  he  will  find  much 
in  England  when  the  occasion  arises.  On  the  whole  the  learned 
criticism  of  Professor  Jeremiah  Smith  and  Professor  Burdick  seems 
justified.  This  is  quite  consistent  with  holding  that  one  who  is  aware 
in  a  specific  case,  of  a  helpless,  infirm  or  incapable  person  being 
exposed  to  danger  from  something  in  his  conduct  and  control,  is 
bound  to  a  special  measure  of  caution  according  to  the  apparent 
risk,  meaning  thereby  the  risk  which  would  be  perceived  then  and 
there  by  a  vigilant  reasonable  man. 

Frederick  Pollock. 

A  Treatise  on  the  Law  of  Real  Property.  By  Frank  Good- 
win.    Boston:    Little,  Brown  &  Co.     1905.     pp.  Hi,  531. 

That  a  lecturer  for  many  years  on  the  law  of  real  property  should 
ultimately  embody  in  permanent  form  the  substance  of  his  lectures 
is  natural  as  well  as  commendable,  and  it  must  be  conceded  that 
there  is  an  audience  for  Professor  Goodwin  beyond  the  limits  of  his 
class  room.  There  is  much  in  the  law  of  real  property  that  lends 
itself  to  the  didactic  and  expository  form  of  instruction,  and  the 
little  volume  before  us  makes     ood  use  of  the    opportunity.     Re- 
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taining,  perhaps  too  completely,  the  easy  and  familiar  style  of  the 
lecture,  it  is,  in  the  main,  a  clear  and  intelligent  presentation  of  its 
subject.  Too  elementary  and  restricted  in  scope  for  a  '  treatise, '  it 
may  at  least  claim,  in  its  460  pages  of  text,  to  supply  a  useful  and 
fairly  satisfactory  outline  of  property  law.  It  is  too  much  to  expect 
that  a  book  of  this  kind  will  be  much  in  demand  by  practicing 
lawyers  and  judges,  but  the  very  deficiencies  which  render  it  of 
slight  value  to  them — its  very  general  character  and  suppression  of 
detail — are  an  advantage  in  a  student's  hand-book.  Its  principal 
defect  from  this  point  of  view  is  the  almost  complete  lack  of  argu- 
ment, of  explanation,  of  reasoning  from  principles,  especially  in  the 
statement  of  modern  and  contemporaneous  doctrine.  Akin  to  this  is 
the  infrequency  of  any  reference  to  the  social  or  other  conditions  by 
which  the  law  is  shaped.  Many  legal  doctrines  are  their  own  excuse 
for  being,  but  much  of  the  law  of  real  property  is  unintelligible  unless 
related  to  the  life  of  the  people  among  whom  it  has  taken  form. 
That  the  author  has  a  capacity  for  legal  scholarship  is  evinced  by  the 
learned  notes  on  the  validity  of  an  oral  agreement  to  stand  seised 
(142-152)  and  on  the  power  of  an  heir  over  an  executory  devise,  etc., 
(323-338),  but  these  (reprinted  from  periodicals)  are  curiously  out 
of  place  in  a  work  of  the  general  and  elementary  character  of  the 
book  under  consideration. 

The  arrangement  of  topics  is  sometimes  puzzling,  and  suggests 
the  lack  of  a  carefully  ordered  plan.  It  is  not  easy  to  see  why  the 
treatment  of  the  fee  tail  estate  (chap,  x)  should  be  separated  by  five 
chapters  from  that  of  "  The  Fee  Simple  and  some  other  Fees " 
(chap,  iv),  nor  why  the  remainder  (chap,  ix),  the  contingent  remainder 
(chap,  xiii)  and  the  cross  remainder  (chap,  xv)  should  have  been 
scattered  among  different  and  alien  topics,  nor  yet  why  the  consider- 
ation of  uses  and  trusts  should  be  dropped  at  page  152,  only  to  be 
resumed  at  page  344. 

With  these  infelicities  of  arrangement,  the  reader  is  struck  by  alack 
of  balance  and  proportion  in  the  presentation  of  the  matter  contained 
in  the  work.  The  subject  of  conditional  and  future  estates  is  fully 
and,  in  the  main,  as  satisfactorily  treated,  while  other  topics  of  im- 
portance, such  as  easements,  covenants  running  with  the  land  and 
natural  rights  are  dealt  with  in  a  somewhat  haphazard  and  unsatisfac- 
tory style.  On  the  other  hand,  the  manner  of  treatment  generally 
adopted,  by  the  statement  of  cases,  is  to  be  commended.  With  all 
its  defects  the  book  is  an  interesting  exposition  of  the  law  of  real  prop- 
erty in  its  general  outlines  and  should  prove  useful  to  the  student  who 
lacks  the  advantage  of  a  thorough  course  of  instruction  in  the  subject. 

Current  Law.  George  Foster  Longsdorf,  Editor  in  Chief. 
St.  Paul:  Keefe-Davidson  Co.  1904.  pp.  Vol.  I,  x,  1208;  Vol.  II, 
xviii,  2195.     1905.     pp.     Vol.  Ill,  xv,  171c;  Vol.  IV,  xv,  1971. 

This  latest  effort  of  the  digestor  to  cope  with  the  multitudinous 
and  prolific  reporter  deserves  the  gratitude  of  the  profession.  It  owes 
its  peculiar  and  distinguishing  features  to  the  well-founded  convic- 
tion that  the  ordinary  digest  of  decisions  itself  needs  a  digest  to  open 
up  its  wilderness  of  precedents  to  those  who  would  go  straight  to  their 
goal.     Accordingly  the  statements  of  current  law  are  printed  in  large 
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type  as  text  and  the  citations  appear  as  foot  notes  below,  the  form 
adopted  being  that  of  the  encyclopedia  of  law  rather  than  that  of  the 
ordinary  digest.  This  has  the  advantage  of  furnishing  a  running 
commentary  on  the  decisions,  which  can  be  quickly  scanned  and  in 
which  the  elusive  point  which  is  the  object  of  the  search  can  be  run 
down  with  the  least  possible  loss  of  time.  It  has  the  disadvantage, 
however,  of  calling  for  so  great  compression  of  statement  as  to  leave 
the  searcher  in  doubt  sometimes  as  to  whether  the  point  he  has  run 
down  is  really  the  object  of  his  search  or  another.  This  is  due  to  the 
fact  that  the  text  or  commentary  takes  up  so  much  space  as  to  render 
it  impossible  to  print  the  note  of  each  case  with  sufficient  fulness  to 
bring  out  the  point  involved.  The  work  thus  becomes  a  text-book 
of  current  law,  the  value  of  which  will  depend  on  the  learning  and 
skill  of  the  author.  In  this  respect  the  book  under  examination  is 
fully  up  to  the  standard  to  which  the  recent  and  now  indispensable 
cyclopedias  of  law  have  accustomed  us.  But  the  difference  between 
such  a  work  and  a  digest  is  wide,  and  it  is  not  to  be  forgotten  that  the 
latter,  with  its  orderly  statement  of  the  facts  of  each  case  given,  is, 
notwithstanding  the  increasing  difficulty  of  finding  one's  way  in  it,  still 
a  useful  if  not  indispensable  tool  of  the  working  lawyer  and  law 
student. 

It  should,  however,  be  added  to  the  advantages  of  the  new  publi- 
cation that  its  form  enables  it  to  bring  out  and  state  in  its  appropriate 
connection  every  point  of  law  involved  in  the  cases  decided  during  the 
year,  while  the  digest  can  rarely  state  a  case  more  than  once,  however 
full  of  "  points  "  it  may  be. 

And  so  we  reach  the  obvious  conclusion  that  we  need  an  encyclo- 
pedia or  text-bookof  current  law  as  well  as  an  annual  digest  and  we 
welcome  the  new  comer  to  our  shelves  without  displacing  the  more 
venerable  helper. 

The  Law  of  Bailments,  including  Pledge,  Innkeepers  and 
Carriers.  By  James  Schouler.  Boston  :  Little,  Brown  &  Co.  1905. 
pp.  xxxii,  415. 

The  present  volume  is  based  on  the  learned  author's  larger  work 
on  the  same  subject  (Boston  :  Little,  Brown  &  Co.)  and  is  intended 
as  we  are  informed  in  the  preface  as  an  "  elementary  treatise  "  for  the 
"elucidation  of  principles".  Those  who  are  acquainted  with  the 
earlier  work  will  find  no  surprises  in  the  present  treatise.  The  prin- 
cipal change  is  one  of  emphasis.  At  the  same  time  that  the  782 
pages  of  the  former  have  become  through  omission  and  condensation 
415  in  the  latter,  the  topic  of  Carriers  to  which  approximately  one 
half  of  the  earlier  book  was  devoted  has  grown  relatively  until  it 
occupies  about  two-thirds  of  the  present  volume.  This  change  of 
emphasis  would  seem  to  be  a  proper  recognition  of  the  growing 
practical  importance  of  the  subject  of  Carriers.  But  it  is  submitted 
that  the  gain  in  brevity  and  the  improvement  in  proportion  have  not 
been  accompanied  by  any  corresponding  gain  either  in  substance, 
arrangement,  or  expression. 

In  support  of  this  position  a  few  passages  may  properly  be  cited. 
Sections  435  to  437  of  the  earlier  work  discussed  the  question  of  the 
liability  of  the  carrier  where  his  negligent  act  has  brought  the  goods 
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within  the  scope  of  an  act  of  God  and  they  have  been  injured  or 
destroyed  and  where  but  for  such  negligent  act  they  would  have 
escaped.  Liability  in  these  cases  is  rightly  said  to  be  a  question  of 
proximate  cause.  But  the  discussion  is  unnecessarily  complicated 
by  the  introduction  of  the  entirely  different  subject  of  the  standard  of 
care  required  of  the  carrier.  And  the  confusion  becomes  complete 
when  cases  bearing  on  both  points  are  cited  as  bearing  on  the  same 
"general  inquiry".  Nugent  v.  Smith,  i  C.  P.  D.  19,  34;  s.  c.  on 
appeal,  1  C.  P.  D.  423,  435,  was  a  case  where  a  horse  died  on  ship- 
board from  the  combined  effects  of  fright  and  bad  weather.  The  case 
is  correctly  cited  as  holding  that  the  carrier  was  bound  to  use  only 
ordinary  care  to  anticipate  and  prevent  loss  through  an  act  of  God. 
The  learned  author  then  cites  Michaels  v.  The  New  Fork  Central  Rail- 
road Co.,  30  N.  Y.  564.  This  was  a  case  where  the  defendant  com- 
pany delayed  the  plaintiffs  goods  in  order  as  alleged  to  receive  a  bill 
for  back  charges.  On  the  third  day  the  goods  were  damaged  by  a 
flood  of  such  a  character  as  to  be  an  act  of  God.  The  court  held  the 
defendant  liable  on  two  grounds,  viz.:  that  the  loss  was  due  to  negli- 
gence and  human  agency.  It  held  that  the  defendant  was  liable 
because  "but  for  its  neglect  the  injury  would  have  been  avoided". 
Only  one  lonesome  sentence  refers  to  the  question  of  the  standard  of 
care.  The  next  case  cited  is  Denny  v.  The  New  York  Central  Rail- 
road Co.,  13  Gray  481,  where  the  Massachusetts  court,  disagreeing 
with  the  New  York  court,  held  that  a  negligent  delay  of  six  days  at 
Syracuse  was  not  the  proximate  cause  of  the  subsequent  destruction 
of  the  goods  at  Albany  in  the  same  flood.  In  the  opinion  in  this 
case  there  is  not  a  word  bearing  on  the  subject  of  the  standard  of  care 
required  which  is  of  course  assumed  to  be  that  of  the  reasonable  and 
prudent  man.  Sections  435-37  of  the  former  work  are  condensed 
into  section  348  and  note  of  the  present  volume,  but  the  confusion  of 
essentially  different  topics  is  no  less  marked  and  the  dealing  with  the 
American  cases  still  more  objectionable.  The  delay  in  the  Michaels 
case  which  the  court  held  to  be  negligent  and  which  the  author  in 
his  first  edition  characterized  as  "  slight"  and  defended  as  excusable 
in  some  states  has  now  become  ' '  not  unreasonable  ".  While  the  Massa- 
chusetts case  where  the  court  and  jury  had  expressly  found  negligence 
and  excused  the  carrier  meiely  because  the  negligence  was  not  the 
proximate  cause  of  the  loss  is  explained  on  the  ground  that  "since 
reasonable  delays  in  transportation  are  always  excused  and  merely 
ordinary  care  would  not  have  averted  such  a  disaster,  the  railway  car- 
rier was  in  Massachusetts  relieved." 

In  the  former  volume,  section  437,  there  is  at  least  a  sug- 
gestion that  there  may  be  a  difference  between  negligent  delay 
and  other  negligent  acts  which  bring  goods  within  the  scope 
of  an  act  of  God.  But  in  the  present  work  (sections  345,  349) 
delay,  deviation,  over-loading,  etc.,  are  all  classed  together.  The 
historical  outgrowth  of  the  law  on  this  subject  from  the  cases  on 
deviation  and  the  insurance  law  and  the  technical  justification  of 
the  deviation  cases  on  the  ground  of  conversion  or  trespass  (See 
Hutchinson,  sections  190,  193  ;  Hale,  Carriers  p.  359,)  are  not 
touched  on.  And  in  citing  the  recent  cases  which  the  learned  author 
says  confirm  his  conclusion  in  accord  with  Nugent  v.  Smith  and  Denny 
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v.  The  Railroad,  he  omits  to  cite  the  very  interesting  case  of  Wald  v. 
P.  C.  C.  and  St.  L.  R.  R.  Co.,  60  111.  App.  460;  162  111.  551,  where 
the  Court  in  its  opinion  clearly  maintains  the  contrary  doctrine  on 
the  point  of  proximate  cause,  although  it  finally  distinguishes  the  case 
on  the  ground  of  deviation. 

Sections  257-268  dealing  with  the  origin  and  general  nature  of 
the  common  carrier's  liability  follow  the  commonplace  lines  of  the 
earlier  work  and  make  no  mention  of  the  researches  of  Mr.  Justice 
Holmes  (Common  Law,  pp.  180-205)  an^  Professor  Beale,  n 
Harvard  Law  Review,  pp.  158-168. 

In  section  540,  we  find  the  unqualified  statement  that  "  It  has  been 
ruled  where  a  passenger  who  buys  a  railroad  ticket  of  the  authorized 
agent,  believing  in  good  faith  that  it  is  genuine  and  issued  rightfully, 
tells  the  conductor  so,  the  latter  is  bound  to  take  such  facts  as  true." 
(Citing  only  Hufordv.  Grand  Rapids  Railroad,  53  Mich.  118,  a  case 
which  it  is  submitted  stands  for  an  entirely  different  proposition, 
viz.  :  that  the  passenger  who  uses  good  faith  may  safely  stand  his 
ground  in  case  "there  was  nothing  on  the  face  of  the  ticket  which 
would  apprise  him  of  any  infirmity  in  it,"  and  following  section  635 
of  the  earlier  work  with  the  omission  of  one  word. )  See  cases  con- 
tra and  qualifying,  collected  McClain,  Cases  on  Carriers,  pp.  694- 
708;  Hale,  Carriers,  section  109;  Hutchinson,  Carriers,  section 
580J. 

In  section  553  in  discussing  the  rights  of  a  passenger  against  the 
carrier  on  account  of  mistreatment  at  the  hands  of  the  servants  of  the 
carrier  it  is  said,  following  the  wording  of  the  earlier  book,  section 
644,  "  If  the  general  doctrine  of  master  and  servant  may  be  said  to 
apply  here,  it  applies  with  a  very  strong  bias  against  the  master,  even 
where  the  servants'  acts  appear  to  be  aggressive,  wanton,  malicious, 
and,  so  to  speak,  such  as  one's  strict  contract  of  service  or  agency  does 
not  readily  imply ".  And  in  the  following  sentence  the  learned 
author  goes  on  to  further  discuss  the  questions  arising  out  of  offensive 
conduct  towards  passengers  on  the  part  of  employees  of  the  carrier  in 
the  "usual  line  of  duty".  Yet  in  the  immediately  preceding  sen- 
tence he  merely  alludes  to  the  duty  imposed  on  the  carrier  of  protect- 
ing his  passengers  from  misconduct  on  the  part  of  his  own  employees 
which  would  seem  to  dispose  of  practically  all  eases  of  injury  inflicted 
on  passengers  by  the  employees  of  the  carrier  without-  any  reference 
to  the  ordinary  doctrine  of  agency.     See  Hale,  Carriers,  p.  523. 

Passages  could  be  multiplied  indefinitely  to  show  that  the  vices  as 
well  as  the  virtues  of  the  earlier  work  are  preserved  untouched.  If 
there  has  been  any  material  improvement  in  the  treatment  of  any 
topic  we  have  failed  to  notice  it.  The  former  work  was  a  reasonably 
good  book  as  law  books  go.  The  present  volume  is  a  briefer  but 
not  a  better  book. 

Reviews  to  Follow  : 

A  Treatise  on  the  Law  of  Agency.  By  W.  L.  Clark  and  H.  H. 
Skyles.     Two  vols.     St.  Paul :  Keefe-Davidson  Co.     1905.     pp.  liv,  2178. 

Jessup's  Surrogate  Practice.  Second  Edition.  Two  vols.  New 
York  :  The  Banks  Law  Pub.  Co.     1903.     pp.  xv,  1824. 

Constitutional  Law  in  England.  By  E.  W.  Ridges.  London  : 
Stevens  &  Sons.     1905.     pp.  xxxii,  459. 
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CONSPIRACY    TO    COMMIT    ACTS    NOT 
CRIMINAL  PER  SB. 

In  the  absence  of  any  statute  against  cheating  and  de- 
frauding, is  it  a  criminal  offense  to  conspire  to  cheat  and 
defraud  ? 

To  answer  this  question  we  must  consider  briefly  the 
law  of  conspiracy. 

From  1200  to  1600  no  crime  of  conspiracy  (a  combination 
of  two  or  more  to  do  something  illegal  as  distinguished 
from  a  combination  of  two  or  more  to  do  something  legal) 
was  known  to  the  common  law,  except  what  was  defined  to 
be  such  in  the  statute,1  the  Ordinance  of  Conspirators. 
This  included  confederacies  for  the  false  and  malicious  pro- 
motion of  indictments  and  pleas  or  for  embracery  or  main- 
tenance of  various  kinds.  This  law  or  ordinance  was  as 
follows : 

"  Conspirators  be  they  that  do  confeder  or  bind  them- 
selves by  oath,  or  covenant,  or  other  alliance,  that  every  of 
them  shall  aid  and  bear  the  other  falsly  and  maliciously 
to  indite  or  cause  to  indite,  or  falsly  to  move  or  maintain 
pleas;  and  also  such  as  cause  children  within  age  to  appeal 
men  of  felony,  whereby  they  are  imprisoned  and  sore 
grieved  ;  and  such  as  retain  men  in  the  country  with  liveries 
or  fees  for  to  maintain  their  malicious  enterprises  ;  and  this 
extendeth  as  well  to  the  takers,  as  to  the  givers.  And 
stewards  and  bailiffs  of  great  lords,  which  by  their  seigniory, 
office  or  power,  undertake  to  bear  or  maintain  quarrels, 
pleas  or  debates,  that  concern  other  parties  than  such  as 

*33  Ed.  I.  c.  2  (1304). 
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touch  the  estate  of  their  lords,  or  themselves.  This  ordi- 
nance and  final  definition  of  conspirators  was  made  and 
accorded  by  the  King  and  his  counsel  in  his  Parliament  the 
thirty-third  year  of  his  reign.  And  it  was  further  ordained, 
That  justices  assigned  to  the  hearing  and  determining  of 
felonies  and  trespasses  should  have  the  transcript  hereof." 

It  is  obvious  that  this  statute  covers  only  the  particular 
classes  of  confederacies  mentioned  therein.  Therefore  it 
did  not  include  combinations  to  obtain  possession  of  the 
goods  of  another  by  false  and  deceitful  means,  for  two  rea- 
sons; one  being  that  there  was  no  law  against  such  a  course 
by  one  acting  alone;  the  other  being  that  at  that  time  the 
doctrine  had  not  arisen  that  it  might  be  a  crime  to  conspire 
or  combine  to  do  a  thing  that  by  itself  was  neither  a  crime 
nor  unlawful. 

With  the  necessities  of  an  advancing  civilization  there 
came  a  time  when  legislation  became  necessary  against  the 
obtaining,  by  even  one  person  acting  alone,  of  the  goods, 
&c,  of  another,  by  means  of  false  or  deceitful  means,  and 
this  led  to  the  passage  of  the  statute  33  Hen.  VIII.  c.  1 
(1541)  as  follows: 

"Forasmuch  as  many  light  and  evil-disposed  persons, 
not  minding  to  get  their  livings  by  truth  according  to  the 
laws  of  this  Realm,  but  compassing  and  devising  daily  how 
they  may  unlawfully  obtain  and  get  into  their  hands  and 
possession  goods,  chattels,  and  jewels  of  other  persons,  for 
the  maintenance  of  their  unthrifty  living,  and  also  knowing 
that  if  they  come  to  any  of  the  same  goods,  chattels  and 
jewels  by  stealth,  that  then  they,  being  thereof  lawfully  con- 
victed according  to  the  laws  of  this  Realm,  shall  dye,  there- 
fore ;  have  now  of  late  falsly  and  deceitfully  contrived, 
devised  and  imagined  privy  tokens,  and  counterfeit  letters 
in  other  men's  names,  unto  diverse  persons  their  special 
friends  and  acquaintances,  for  the  obtaining  of  money, 
goods,  chattels  and  jewels  of  the  same  persons,  their  friends 
and  acquaintances,  by  colour  whereof  the  said  light  and 
evil-disposed  persons  have  deceitfully  and  unlawfully  ob- 
tained and  gotten  great  substance  of  money,  goods,  chattels 
and  jewels  into  their  hands  and  possession,  contrary  to 
right  and  conscience : 
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"  For  reformation  whereof,  be  it  ordained  and  enacted 
by  authority  of  this  present  Parliament,  That  if  any  person 
or  persons,  of  what  estate  or  degree  soever  he  or  they  be, 
at  any  time  after  the  first  day  of  April  next  coming,  falsly 
and  deceitfully  obtain  or  get  into  his  or  their  hands  or  pos- 
session, any  money,  goods,  chattels,  jewels,  or  other  things 
of  any  other  person  or  persons,  by  colour  or  means  of  any 
such  false  token  or  counterfeit  letter  made  in  any  other 
man's  name,  as  is  aforesaid,  that  then  every  such  person  and 
persons  so  offending,  and  being  thereof  lawfully  convict,  by 
witnesses  taken  before  the  Lord  Chancellor  of  England  for 
the  time  being,  or  by  examination  of  witnesses,  or  confes- 
sion taken  in  the  Star  Chamber  at  Westminster  before  the 
King's  Most  Honorable  Counsell,  or  before  the  Justices  of 
Assize  in  their  Circuits  for  the  time  being,  or  before  the 
Justices  of  Peace  within  any  part  of  the  King's  Domain  in 
their  general  Sessions,  or  by  action  in  any  of  the  King's 
Courts  of  Record,  shall  have  and  suffer  such  correction  and 
punishment,  by  imprisonment  of  (his)  body,  setting  upon 
the  pillowry,  or  otherwise  by  any  corporal  pain  except  pains 
of  death,  as  shall  to  him  or  them  limited,  adjudged  or 
appointed  by  the  person  and  persons  before  whom  he  shall 
be  so  convict  of  the  said  offences,  or  of  any  of  them." 

After  the  adoption  of  this  statute,  it  being  a  criminal 
offense  for  one  to  obtain  possession  of  the  goods  of  another 
by  the  false  and  deceitful  means  mentioned  in  this  act,  i.  e., 
by  means  of  false  tokens  or  counterfeits,  it  followed  without 
question  that  any  conspiracy  or  combination  to  do  the  same 
thing  was  also  criminal. 

Down  to  the  end  of  the  reign  of  Queen  Elizabeth  various 
statutes  were  enacted  against  combinations  for  treasonable 
purposes  or  for  breaches  of  the  peace,  against  combinations 
by  merchants  to  affect  prices,  &c,  and  against  combina- 
tions by  masons  and  carpenters,  by  victuallers  to  raise 
prices,  and  by  laborers  to  raise  wages  or  to  alter  hours  of 
labor. 

But  no  writer,  reported  case  or  abridgment  of  the  law, 
before  the  17th  century  treats  of  any  kind  of  conspiracy, 
confederacy  or  combination  as  being  criminal  at  the  com- 
mon law,  except  sometimes  the  crime  of  conspiracy  as  de- 
fined by  the  ordinance  of  1304,  and  it  is  difficult  to  see  how 
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conspiracies  of  this  special  kind  can  be  called  conspiracies 
under  the  common  law,  as  they  were  specifically  made  crim- 
inal by  the  terms  of  this  ordinance  itself. 

In  other  words,  this  ordinance  was  more  than  declaratory 
of  the  common  law,  as  it  established  as  criminal  that  which 
before  was  not  criminal. 

Towards  the  close  of  the  17th  century,  suggestion  of  a 
general  doctrine  that  a  conspiracy  or  combination  may  be 
criminal,  although  the  object  proposed  to  be  accomplished 
would  not  be  criminal  if  accomplished  by  one  alone,  begins 
to  appear  in  the  arguments  of  counsel  in  several  cases.  In 
Starling's  Case,1  it  was  held  that  a  conviction  for  a  com- 
bination to  "  depauperate  "  the  farmers  of  excise  was  good, 
because  the  indictment  set  forth  that  the  excise  was  settled 
on  the  King  as  a  part  of  his  revenue,  and  the  "  depaupera- 
tion" of  the  farmers  of  excise  would  prevent  them  from 
rendering  him  the  excise.  In  the  argument  in  Thorp's 
Case,2  Starling's  Case  seems  to  have  been  cited  by  counsel 
as  authority  for  such  a  general  doctrine  as  is  above  stated, 
but  no  judgment  was  given.  The  doctrine  was  repudiated 
in  Daniell's  Case,3  by  Lord  Holt  who  explained  the  excep- 
tional ground  of  Starling's  Case,  i.  e.  that  the  combination 
"  was  directly  of  a  public  nature  and  levelled  at  the  govern- 
ment." Accordingly  the  doctrine  was  not  advanced  in 
argument  in  Best's  Case.4 

In  1716  Hawkins'  Pleas  of  the  Crown  was  published. 
He  stated  the  mischievous  doctrine:6  "there  can  be  no 
doubt  but  that  all  confederacies  whatsoever  wrongfully  to 
prejudice  a  third  person,  are  highly  criminal  at  common 
law." 

The  authorities  cited  by  him6  furnish  no  support  to  this 
statement,  unless  by  "  wrongfully  ''  Hawkins  meant  "  crimi- 

1  (1665)  1  Sid.  174;  1  Keb.  650;  1  Lev.  125.         2  (1696)  5  Mod.  221. 

3  (1704)  6  Mod.  99;  1  Salk.  380. 

*  (1705)  2Ld.  Raym.  1 167  ;  1  Salk.  174;  6  Mod.  185.     6Bk.  cap.  72,  §2. 

6  1354,  Art.  of  Inq. ;  Lord  Gray  of  Groby  (1607)  Moor  788  ;  Poulter- 
ers'Case  (161 1)  9  Rep.  55;  Moor,  814;  Timberley  and  Childe's  Case  or 
Kimberty's  Case  (1663)  1  Sid.  68  ;  1  Lev.  62;  1  Keb.  203;  1  Keb.  254; 
Starling's  Case,  ut  supra;  Armstrong's  Case  (1678)  1  Ventr.  304;  Savill 
■v.  Roberts  (1699)  l  Ld.  Raym.  374;  5  Mod.  394;  1  Salk.  13;  Carth. 
414;  Best's  Case,  ut  supra.  Later  editors  add  Cope's  Case  ( 1 7 1 9)  1  Stra. 
144.  The  Tailors'  of  Cambridge  Case  (1721)  8  Modern  Rep.  11  ;  Ed- 
wards' Case  (1725)  2  Stra.  707;  1  Sess.  Ca.  336;  8  Mod.  320,  and  the 
Prisoners'  Case  (1786)  I  Hawk.  ch.  72,  sec.  2. 
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nal  means."  "  But  from  this  time  expressions  of  a  similar 
kind  begin  to  appear  occasionally  in  judgments,  and  by  the 
end  of  the  eighteenth  century  an  impression  appears  to 
have  grown  up  amongst  lawyers,  which  can  only  be  de- 
scribed by  the  double  proposition  that  a  combination  to  do 
an  unlawful  act  is  criminal,  and  that  in  this  phrase  '  unlaw- 
ful '  does  not  necessarily  mean  '  criminal  V'1 

The  doctrine  may  well  be  called  mischievous,  because 
it  allows,  and  indeed  favors,  the  substitution  of  a  govern- 
ment of  men  for  a  government  of  laws,  and  it  thus  leads  to 
the  defeat  of  the  cardinal  principle  of  Anglo  Saxon  justice. 
Further,  it  allows  and  favors  interference  with  a  cardinal 
principle  of  criminal  law,  i.  e.,  that  there  must  be  certainty 
in  the  crime  alleged  to  have  been  committed.  There  is  no 
such  certainty  when  a  man  can  be  indicted  for  committing 
a  moral  wrong  that  has  not  been  declared  to  be  a  criminal 
offense  by  statute,  as  all  would  admit.  No  one  knows,  or 
can  know  under  such  a  system,  for  what  he  may  not  be 
indicted  for  combining  with  others  to  bring  to  pass,  al- 
though for  doing  the  same  thing  alone  he  knows  he  cannot 
be  indicted.  Is  there  not  also  no  such  certainty  when  the 
moral  wrong,  instead  of  having  been  committed  by  one 
person  acting  alone,  has  been  committed  by  two  or  more 
persons  acting  together?  To  maintain  that  in  the  latter 
case  an  indictment  for  conspiracy  is  good,  although  no 
indictment  would  be  good  for  the  same  moral  wrong  done 
by  one  person  alone,  is  in  violation  of  all  sound  principles 
of  our  system  of  law. 

We  must  not  allow  ourselves,  nor  should  any  court  allow 
itself,  to  be  misled  by  the  abhorrence  all  naturally  feel 
against  a  moral  wrong  that  has  been  done,  into  the  illogical 
conclusion  that  the  moral  wrong  done  is  also  a  criminal  of- 
fense. 

It  is  only  in  the  latter  class — that  of  moral  wrongs  com- 
mitted by  several  acting  in  concert — that  courts  have  under- 
taken to  subject  such  common  participants  to  the  penalties 
of  the  criminal  law.     All  admit  that  in  the  first  mentioned 

1  The  Law  of  Criminal  Conspiracies  and  Agreements,  R.  S.  Wright — 
I  cite  from  the  edition  of  1887,  of  the  Blackstone  Pub.  Co.,  Phila.,  to 
which  is  added  the  Law  of  Criminal  Conspiracies  and  Agreements  as 
found  in  the  American  Cases,  by  Hampton  L.  Carson. 
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class— that  of  moral  wrongs  not  made  criminal  by  statute — 
the  committer  of  the  moral  wrong  cannot  be  subjected  to 
punishment  for  having  committed  a  crime.  Thus  the 
statute  33  Hen.  VIII.  c.  i  (i 541),  having  been  found  insuf- 
ficient because  inclusive  only  of  the  obtaining  of  the  goods 
of  another  by  means  of  false  tokens  or  counterfeit,  it  became 
necessary  to  pass  an  act  to  guard  against  the  obtaining  of 
goods,  &c,  by  other  false  pretences,  and  accordingly  the 
statute  30  Geo.  II.  c.  xxiv  was  enacted  in  1757,  as  follows: 

"  An  act  for  the  more  effectual  punishment  of  Persons 
who  shall  attain,  or  attempt  to  attain,  possession  of  goods 
or  money,  by  false  or  untrue  pretences  ;  for  preventing  the 
unlawful  pawning  of  goods ;  for  the  easy  redemption  of 
goods  pawned  ;  and  for  preventing  gaming  in  pubiick  houses 
by  journeymen,  laborers,  servants  and  apprentices. 

"  Whereas  divers  evil-disposed  persons,  to  support  their 
profligate  way  of  life,  have  by  various  subtle  stratagems, 
threats  and  devices,  fraudulently  obtained  divers  sums  of 
money,  goods,  wares  and  merchandizes  to  the  great  injury 
of  industrious  families,  and  to  the  manifest  prejudice  of  trade 
and  credit ;  Therefore  for  the  punishing  all  such  offenders, 
Be  it  enacted  by  the  King's  most  excellent  Majesty,  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and 
Temporal  and  Commons  in  this  present  Parliament  assem- 
bled, and  by  the  authority  of  the  same,  That  from  and  after 
the  twenty-ninth  day  of  September  one  thousand  seven 
hundred  and  fifty-seven,  all  persons  who  knowingly  and 
designedly,  by  false  pretence  or  pretences,  shall  obtain 
from  any  person  or  persons,  money,  goods,  wares  or 
merchandizes,  with  intent  to  cheat  or  defraud  any  person  or 
persons  of  the  same  ;  or  shall  knowingly  send  or  deliver  any 
letter  or  writing,  with  or  without  a  name  or  names  sub- 
scribed thereto,  or  signed  with  a  fictitious  name  or  names, 
letter  or  letters,  threatening  to  accuse  any  person  of  any 
crime  punishable  by  law  with  death,  transportation,  pillory, 
or  any  other  infamous  punishment,  with  a  view  or  intent  to 
extort  or  gain  money,  goods,  wares  or  merchandizes  from 
the  person  or  persons  so  threatened  to  be  accused,  shall  be 
deemed  offenders  against  law  and  the  pubiick  peace; 
and  the  court  before  whom  such  offender  or  offenders  shall 
be  tried,  shall  in  case  he,  she  or  they  shall  be  convicted  of 
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any  of  the  said  offences,  order  such  offender  or  offenders  to 
be  fined  and  imprisoned,  or  to  be  put  in  the  pillory,  or  pub- 
lickly  whipped,  or  to  be  transported,  as  soon  as  conven- 
iently may  be  (according  to  the  laws  made  for  transportation 
of  felons)  to  some  of  his  Majesties  colonies  or  plantations  in 
America  for  the  term  of  seven  years,  as  the  Court  in  which 
any  such  offender  or  offenders  shall  be  convicted  shall  think 
fit  and  order." 

It  is  unhesitatingly  conceded  that  upon  all  sound  prin- 
ciples of  criminal  law,  after  the  passage  of  these  statutes, 
not  only  might  any  one  be  punished  under  them  upon  com- 
mitting any  of  the  offenses  specified,  but  also,  that  two  or 
more  persons  combining  to  commit  any  such  offenses 
might  be  indicted  for  conspiracy.  What  is  claimed  is  that 
they  could  not  be  so  punished  until  then. 

The  important  question  often  arises  whether,  in  those 
States  of  our  Union  that  have  not  adopted  these  English 
statutes  or  that  have  not  re-enacted  them  in  some  form, 
two  or  more  persons  can  be  indicted  for  conspiracy  to  com- 
mit acts  that  are  not  indictable  if  committed  by  a  single 
person  ? 

In  Alderman  v.  The  People1,  it  is  said  : 

"  The  only  words  in  the  object  stated,  indicating  an 
offence  are  the  words  cheat  and  defraud.  But  those  words, 
say  the  courts,  in  Com.  v.  Eastman2,  Com.  v.  Shedd3,  and 
State  v.  Hewett4,  '  do  not  import  any  known  common  law 
offence.  If  punishable  at  all  as  a  crime,  it  is  only  when  the 
cheat  is  affected  by  false  tokens  or  false  pretenses.  To 
make  such  an  object  of  conspiracy  a  criminal  act,  the  com- 
bination or  agreement  must  be  to  cheat  and  defraud  in  some 
of  the  modes  made  criminal  by  statute,  and  the  indictment 
must  contain  allegations  which  show,  that  the  cheat  and 
fraud  agreed  upon  are  embraced  in  such  statute  provisions, 
and  that  if  perpetrated,  would  be  punishable  as  a  criminal 
offence.' 

"  There  are  no  allegations  in  either  part  of  either 
count,  which  show  that  the  cheat  and  fraud  agreed  upon 
are  embraced  in  any  statute  provision." 

1  (1857)  4  Mich.  414,  433.         2(i848)  1  Cush.  190. 
s  (1851)  7  Cush.  514.        4  (1850)  31  Me.  396. 
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In  State  v.  Hevvett1,  it  is  said  : 

"  The  inquiry,  then,  is  whether  the  purpose,  as  charged 
in  the  indictment,  was  criminal  or  unlawful,  at  common 
law,  or  by  statute.  Cheating  and  defrauding  a  person  of 
property,  though  never  right,  was  not  necessarily  an  of- 
fense at  common  law.  The  transaction  might  be  dishonest 
and  immoral,  and  still  not  be  unlawful,  in  the  sense  in  which 
that  term  is  used  in  criminal  law.  Cheating  by  false  pre- 
tences, or  by  false  tokens,  is  an  offense  at  common  law  as 
well  as  by  statute.  R.  S.  ch.  161,  §  i.  But  the  case  at  bar 
does  not  fall  within  that  description  of  offenses.  There  is 
nothing  alleged  in  the  indictment,  by  which  we  can  de- 
termine whether  the  acts  charged  constitute  anything  more 
than  a  private  wrong  for  which  a  civil  action  may  lie  for 
damages. 

"  In  one  sense  all  wrongs  are  unlawful;  they  are  not  ap- 
proved or  justified  by  law,  and  if  injuries  result  from  them,, 
the  law  may  furnish  ample  remedies;  but  to  hold  that  they 
are  therefore  offenses,  unless  made  such  by  positive  law, 
would  not  be  consistent  with  an  enlightened  system  of  jur- 
isprudence." 

Thus,  in  the  case  of  the  Queen  v.  Jones,3  the  defendant 
came  to  A,  pretending  that  B  sent  him  to  receive  twenty 
pounds,  and  he  received  it ;  whereas  B  did  not  send  him. 
The  court  said  :  "  It  is  not  indictable,  unless  he  came  with 
false  tokens.  We  are  not  to  indite  one  man  for  making  a 
fool  of  another.     Let  him  bring  his  action." 

It  is  not  maintained  that  at  common  law,  no  kind  of 
cheating  and  defrauding  is  an  indictable  offense.  What  is 
maintained  is  that  no  mere  fraud  of  this  kind,  in  the  absence 
of  a  statute,  is  indictable,  unless  it  affects  the  public,  such  as 
the  use  of  false  weights  in  trade,  the  selling  of  unwhole- 
some provisions,  the  rendering  of  false  accounts  by  a  public 
officer,  etc.3 

To  cheat  and  defraud,  however  reprehensible  it  may 
be,  is  not  an  indictable  offense  at  common  law. 

"  But  if  a  man  will  give  credit  to  the  false  affirmation 
of  another,  and   thereby  suffer  himself  to  be  cheated,  he 

1  (1850)  31  Me.  396,  398.        '(1702)  1  Salk.  379. 
3  2  Russell  on  Crimes  (Int.  Ed.)  ch.  32  p.  455. 
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may  pursue  a  civil  remedy  for  the  injury,  but  he  connot 
prosecute  by  indictment."1 

In  consequence  of  this  decision  the  Massachusetts  legis- 
lature passed  an  act  Feb.  16,  1816,  ch.  cxxxvi. 

"  For  the  suppression  and  punishment  of  cheats,"  obvi- 
ously drawn  from  the  statute  30  Geo.  II.  ch.  xxiv  (1757), 
as  will  be  seen  at  once  upon  comparing  the  two.  The  Mas- 
sachusetts statute  begins,  "  That  all  persons  who  knowingly 
and  designedly  by  false  pretence  or  pretences,  shall  obtain 
from  any  person  or  persons,  money,  goods,  wares,  merchan- 
dise or  other  things,  with  intent  to  cheat  or  defraud  any 
person  or  persons  of  the  same,  shall  on  conviction 
thereof " 

The  same  difficulty  in  Maine  gave  rise  to  the  passage  of 
substantially  the  same  law  in  1822. 

"  Cheating  and  defrauding  a  person  of  his  property, 
though  never  right,  was  not  necessarily  an  offence  at  com- 
mon law.  The  transaction  might  be  dishonest  and  immoral, 
and  still  not  be  unlawful  in  the  sense  in  which  that  term  is 
used  in  criminal  law."3 

"  The  words  '  cheat  and  defraud  '  do  not  import  any 
common  law  offence.  If  punishable  at  all  as  a  crime,  it  is 
only  when  the  cheat  is  effected  by  false  tokens,  false  pre- 
tences, or  the  like;  to  make  such  an  object  of  conspiracy  a 
criminal  act,  the  combination  or  agreement  must  be  to  cheat 
and  defraud  in  some  of  the  modes  made  criminal  by  statute  ; 
and  the  indictment  must  contain  allegations,  which  show 
that  the  cheat  and  fraud  agreed  upon  are  embraced  in  such 
statute  provisions,  and  that,  if  perpetrated,  they  would  be 
punishable  as  a  criminal  offence."4 

"  But  the  common  law  having  been  found  inadequate  to 
the  punishment  of  many  cases  of  highly  injurious  fraud,  the 
statute  33  Hen.  VIII  was  enacted,  which  makes  it  an  indicta- 

1  Parsons,  C.  J.,  in  Commonwealth  v.  Warren  (1809)  6  Mass.  72,  73,, 
citing  Hawk.  P.  C.  1  c.  71  sec.  2;  Rex  v.  Wheatley  (1761)  2  Burr.  1125, 
and  Rex  v.  Lara  (1796)  6  D.  &  E.  565.  Story,  in  support  of  the  motion  to 
quash,  cited  2  East  P.  C.  819. 

2  Laws  of  Maine  (1822)  ch.  xiii. 

3  By  Rice,  J.,  in  State  v.  Mayberry  (1859)  48  Me.  218,  235,  citing  State 
v.  Hewett  (1850)  31  Me.  396.  See  also  State  v.  Jones  (1862)  13  Iowa 
269. 

*  Commonwealth  v.  Eastman  (1848)  1  Cush.  189,  227. 
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ble  offence  to  obtain  money,  goods,  jewels  or  other  things,  of 
any  person,  by  color  or  means  of  any  false  token,  or  counter- 
feit letter  made  in  any  other  man's  name.  It  was  holden 
that  this  statute  did  not  apply  to  any  verbal  representa- 
tions, and  to  supply  this  defect  the  statute  30  Geo.  II  was 
passed,  by  which  it  is  provided  that  all  persons  who  know- 
ingly and  designedly,  by  any  false  pretence  or  pretences,  shall 
obtain  from  any  person  or  persons  money,  goods,  wares  or 
merchandise,  with  intent  to  cheat  or  defraud  any  person  or 
persons  of  the  same,  shall  be  deemed  offenders,  etc.  The 
statute  52  Geo.  Ill  extends  the  provisions  of  the  former  acts 
to  bonds,  bills  of  exchange,  bank  notes,  all  securities  and 
orders  for  the  payment  of  money  or  the  transfer  of  goods, 
or  any  valuable  thing  whatsoever."1 

It  was  held  in  this  case  that  the  Conn.  Statute  Tit.  21, 
Sec.  114  (Ed.  1835)  incorporated  all  the  provisions  of  these 
several  acts  of  Parliament  into  the  law  of  Connecticut,  and 
the  indictment  was  sustained.8  The  intimation  that  the 
indictment  might  also  be  sustainable  at  common  law  is 
therefore  clearly  only  obiter  dictum.  As  the  court  pointed 
out  in  the  opinion,  the  statute  was  broad  enough  to  cover 
the  case  before  them  :  "  If  any  person  or  persons  shall  will- 
fully and  designedly,  by  color  of  any  false  token,  pretence 
or  device  whatever " 

The  class  of  cases  in  conspiracy  in  which  conflicting 
rulings  as  to  the  proper  form  of  an  indictment  arises  is, 
therefore,  that  of  conspiracies  to  cheat  and  defraud. 

The  chief  doubt  has  always  been  whether  such  a  con- 
spiracy was  indictable  per  se  at  common  law,  because  no 
cheats  were  indictable  at  common  law  unless  they  affected 
the  public. 

In  the  United  States  this  class  of  cases  is  to  be  divided 
into  two  divisions : 

(A)  The  first,  represented  by  State  v.  Buchanan,3  held 
that  such  a  conspiracy  was  indictable  at  common  law,  irre- 
spective of  the  means  employed.  These  American  cases 
follow  the  English  case  of  Rex  v.  Gill.4  In  this  case  the 
indictment  charged  that  the  defendants*conspired  by  divers 

1  State  v.  Rowley  (1837)  12  Conn.  101,  no.  2  Id.  pp.  113  and  no. 

3  (Md.  1821)  5  Harris  &  Johnson  317. 

4  (1 818)  2  Barn.  &  Aid.  204. 


CONSPIRA  CF  TO  COMMIT  A CTS  NOT  CRIMINAL.   225 

false  pretences  to  obtain  divers  large  sums  of  money  from 
A,  and  to  cheat  and  defraud  him  thereof.  It  was  held  that 
the  gist  of  the  offense  being  the  conspiracy,  it  was  enough 
to  state  that  fact  and  its  object,  and  therefore  the  indictment 
need  not  set  forth  the  specific  pretences. 

"  I  believe  Rex  v.  Gill  is  generally  mentioned  as  the  case 
of  the  greatest  laxity."1 

It  must  not  be  forgotten  that  at  this  time  (1818)  in  Eng- 
land the  statute  30  George  II  (1757)  was  in  force,  making 
any  obtaining  of  money,  goods,  etc.,  an  indictable  offence. 
It  must  also  be  remembered  that  the  case  of  Rex  v.  Gill 
was  looked  upon  with  doubt  in  England  and  was  for  some 
time  considered  overruled,  although  defensible  upon  the 
ground  above  stated,  that  any  cheating  and  defrauding  is 
in  itself  a  criminal  offence  under  30  Geo.  II,  and  therefore 
in  an  indictment  charging  a  conspiracy  to  cheat  and  defraud 
the  means  need  not  be  set  forth.2  Later  English  cases  have 
rehabilitated  this  case.  Wright,  p.  189,  correctly  sum- 
marizes the  present  state  of  the  law  in  England  on  this  sub- 
ject as  follows : 

"  There  is  recognition,  however,  in  all  the  cases  of  the  dis- 
tinction between  conspiracies  to  commit  indictable  offences, 
and  those  to  commit  an  act  not  in  itself  unlawful.  In  the 
former  the  indictment  need  not  set  forth  the  means,  as  the 
criminality  of  the  act  is  sufficiently  apparent ;  in  the  latter 
the  means  must  be  displayed  in  order  to  show  the  illegality. 

"  Where  neither  the  ends  or  means  are  criminal,  but  the 
combination  has  a  tendency  to  prejudice  the  public  or  to 
oppress  an  individual,  it  is  not  clear  what  the  indictment 
ought  to  contain  ;  the  practice,  however,  would  seem  to  de- 
mand the  setting  forth  of  the  means  wherever  practicable.'' 

(B.)  The  second  division  above  made  includes  the  Ameri- 
can cases  holding  that  while  it  is  well  settled  that  an  indict- 
ment stating  that  two  persons  or  more  conspired  to  effect  an 
object  criminal  in  itself  is  good,  although  it  omit  all  state- 
ment of  the  particular  means  to  be  used,  it  is  equally  well 
settled  that  a  general  charge  of  a  conspiracy  to  effect  an 
object  not  criminal  is  not  sufficient.     The  charge  of  such  a 

1By  Williams,  J.,  in  Queen  v.  Parker  (1842)  3  Q.  B.  292,  299. 
*  See  the  interesting  discussion  of  this  subject  in  the  Law  of  Criminal- 
Conspiracy,  by  R.  S.  Wright  (Phila.  Ed.  1887)  188. 
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conspiracy  must  be  accompanied  with  the  further  statement 
of  the  means  the  conspirators  concerted  and  agreed  to  use 
to  effect  the  object,  and  those  means  must  appear  to  be 
criminal.  The  leading  case  is  that  of  Commonwealth  v. 
Shedd,1  followed  and  approved  in  Commonwealth  v.  Wal- 
lace. 2 

To  the  same  effect  are  the  following  leading  cases: 

Lambert  v.  People.3  Where  an  indictment  for  a  con- 
spiracy does  not  set  forth  the  object  specifically,  and  show 
that  such  object  is  a  legal  crime,  it  should  particularly  set 
forth  the  means  intended  to  be  used  by  the  conspirators, 
and  show  that  those  means  are  criminal.  Otherwise  it 
charges  no  crime  the  law  can  notice. 

Hartman  v.  Commonwealth.4  In  an  indictment  for  a 
conspiracy  to  do  an  act  unlawful  in  itself,  or  rendered  so  by 
the  means  intended  to  be  employed  in  its  accomplishment, 
if  the  purpose  intended  to  be  accomplished  is  an  offence  at 
common  law,  it  is  sufficient  to  set  it  out  by  that  name  : 
otherwise  the  intended  act  must  be  set  forth  with  such  cir- 
cumstances as  to  bring  it  within  the  terms  of  the  statute. 

Alderman  v.  People.5  "If  there  be  a  combination  to 
do  an  act,  not  in  itself  unlawful,  but  which  it  is  agreed  to 
accomplish  by  criminal  or  unlawful  means,  these  means 
must  be  particularly  set  forth,  and  be  such  as  constitute  an 
offence,  either  at  common  law  or  by  statute." 

State  v.  Jones.6  It  should  appear  on  the  face  of  an  in- 
dictment for  conspiracy  that  the  object  of  the  conspiracy 
was  criminal  or  that  the  means  to  be  employed  in  attain- 
ing it  were  criminal. 

State  v.  Stevens. 7  An  indictment  for  conspiracy  (under 
a  statute)  must  either  show  that  the  object  of  the  conspiracy 
was  criminal,  or  allege  facts  which  show  that  the  means 
employed  to  accomplish  the  object  were  criminal.  See 
also  State  v.  Rickey8  ;  Commonwealth  v.  Hunt'  ;  Com- 
monwealth v,  Eastman10;  State  v.  Roberts11;  State  v. 
Mayberry12  ;  State  v.  Keach.13 

1  (1851)  7  Cush.  514.         2  (i860)  16  Gray  221. 

3  (N.  Y.  1827)  9  Cowen  578.  4  (1846)  5  Pa.  St.  60. 

5  (1857)  4  Mich.  414,  432.         6  (1862)  13  Iowa  269. 

7  (1870)  30  Iowa  391.        8  (N.  J.  1827)  4  Hals.  293. 

9  (1842)  4  Met.  m.         10  (1848)  1  Cush.   189.       ll  (1851)  34  Me.  32a 

12  (1859)  48  Me.  218.         ,3  (1868)  40  Vt.  113. 
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"  The  only  real  conflict  between  the  cases  is  where  one 
class,  of  which  State  v.  Buchanan1  is  the  type,  has  ex- 
tended the  law  of  conspiracy  beyond  the  bounds  recog- 
nized and  prescribed  in  the  other  class,  of  which  Common- 
wealth v.  Eastman8  and  Commonwealth  v.  Shedd3  are 
the  best  examples.  In  the  first  case,  it  was  held  that  a  con- 
spiracy to  cheat  and  defraud  was  indictable  at  common 
law,  and  therefore  it  was  not  necessary  to  state  the  means 
in  the  indictment,  as  the  object  of  the  conspirators  was  to 
accomplish  a  common  law  offence.  In  the  latter  cases  it 
was  held  that  it  was  not  indictable  at  common  law  to  con- 
spire to  cheat  and  defraud,  unless  the  means  resorted  to 
were  criminal,  and  that  therefore,  the  end  not  being  crim- 
inal, the  means  must  be  set  forth,  in  order  to  display  the 
criminality  of  the  act  charged.  It  is  believed  that  this  is 
the  only  real  conflict  between  the  cases,  and  that  if  strict 
attention  be  paid  to  the  class  to  which  each  case  cited 
properly  belongs,  no  reason  can  exist  for  confusion  of 
thought  or  apprehension  in  regard  to  the  extent  or  value  of 
the  authorities  cited."4 

In  the  recent  case  of  State  v.  Bacon6,  the  court,  in  its 
opinion,  places  much  reliance  upon  the  case  already  above 
alluded  to,  saying :  "  *  *  *  we  find  ourselves  fully  in 
accord  with  the  able  opinion  of  Buchanan  J.  in  State  v. 
Buchanan,6  the  leading  American  case  upon  the  subject  of 
criminal  conspiracy,  and  with  the  conclusions  of  the  court 
upon  a  full  review  of  the  cases."  But  upon  examination 
of  this  case,  decided  in  1821,  we  find  that  although  nomin- 
ally the  conspiracy  charged  was  to  cheat  and  defraud,  the 
indictment  states  what  the  alleged  means  used  were,  i.  e.t 
*'  and  by  subtle,  fraudulent  and  indirect  means,  and  divers 
artful,  unlawful  and  dishonest  devices  and  practices,  to  ob- 
tain and  embezzle  a  large  amount  of  money,  and  promis- 
sory notes  for  the  payment  of  money,  commonly  called 
bank  notes,  to  wit,  of  the  amount  and  value  of  fifteen  hun- 
dred thousand  dollars  current  money  of  the  United  States, 
the  same  being  then  and  there  the  property  of "7 

1  (Md.  1821)5  Harris  &  Johnson  317.        2  (1848)  1  Cush.  189. 

8  (1851)  7  Cush.  514. 

*  Carson  on  Criminal  Conspiracy,  ut  supra,  202. 

5  (1905)  27  R.  I.  252  ;  61  Alt.  653. 

6  (Md.  1821)  5  Har.  &  J.  317;  9  Am.  Dec.  534.        s  Id.  p.  319. 
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As  the  State  of  Maryland,  where  this  case  was  argued, 
had  statutes  against  embezzlement,  of  course  a  conspiracy 
to  embezzle  was  maintainable,  and  everything  said  in  the 
opinion  as  to  the  validity  of  an  indictment  for  conspiracy 
to  commit  an  act  not  indictable  when  done  by  one  person, 
is  obiter  dictum.  The  opinion  of  the  court  in  the  Rhode 
Island  case,  so  far  as  it  rested  upon  what  was  merely  dictum, 
it  is  therefore  humbly  submitted,  cannot  be  accepted  as 
sound  law.  Even  the  learned  commentator,  Carson,  in  his 
examination  of  the  case  of  State  v.  Buchanan,  overlooked 
the  fact  that  the  decision  was  purely  dictum,  the  indictment 
being  valid  because  of  a  statute.  In  the  same  way,  23 
cases  relied  upon  in  the  brief  for  the  State  in  the  case  of 
State  v.  Bacon,  were  all  wide  of  the  question  at  issue, 
as  they  were  all  indictments  for  conspiracy  to  commit 
what  would  have  been  a  statutory  crime  if  commited  by 
one  person  alone. 

Am asa  M.  Eaton. 
Providence,  R.  I. 


DEMAND    ON    PRINCIPAL   BEFORE  ACTION 
AGAINST  GUARANTOR. 

The  statement  that  a  demand  upon  the  principal  for 
performance  of  his  contract,  must  be  made,  as  a  condition 
precedent  to  an  action  against  the  guarantor,  is  so  often 
made  by  the  courts  that  the  question,  when  a  demand  is 
necessary  in  order  to  fix  the  guarantor's  liability,  is  one  of 
importance. 

The  general  rule  applying  to  demand  is,  that  it  is  re- 
quired only  to  place  the  party  upon  whom  it  is  made  in 
default.  If  he  is  already  in  default  there  is  no  necessity 
for  a  demand  upon  him  to  perform  his  contract,  and  such 
formality  is  meaningless. 

In  contracts  where  both  parties  are  to  perform  acts 
dependent  upon  each  other,  or  in  which  the  conditions  are 
concurrent,  demand  before  suit,  is  required,  as  otherwise 
the  plaintiff  is  unable  to  show  that  he  is  himself  in  a  better 
position  to  complain  of  the  defendant,  then  the  defendant  is 
to  complain  of  him.  Rut  when  the  contract  is  by  one  to  pay 
money  to  another,  whose  duty  is  only  to  receive  it,  the 
authorities  agree  that  no  demand  by  the  payee  is  necessary 
before  he  can  sue,  but  that,  on  the  other  hand,  the  duty  is 
upon  him  who  has  promised  payment  to  seek  the  other 
party  and  tender  payment  to  him.1 

Even  when  the  promise  is  to  pay  money  on  demand,  it 
is  generally  held  that  no  demand  is  necessary  as  a  con- 
dition precedent  to  an  action  on  the  promise.  Courts  say 
that  in  such  a  promise  the  debt  is  immediately  due,  and 
the  suit  thereon  is  a  sufficient  demand.2 

It  may  well  be  asserted  that  in  all  cases  in  ordinary 
contracts,  where  a  demand  is  required  to  put  the  opposite 
party  in  default,  under  similar  conditions  in  contracts  of 

kelson  v.  Bostwick  (N.  Y.  1843)  5  Hill  37;  Quimby  v.  Lyon  (1883) 
63  Cal.  394;  Clarke  v.  Charter  (1880)  128  Mass.  483;  Princeton  v.  Geb- 
hart  (1878)  61  Ind.  187;  Lake  Ontario  &c.  Co.  v.  Mason  (1857)  16  N.  Y. 
451  ;  Deel  v.  Berry  (1858)  21  Tex.  463 ;  73  Am.  Dec.  236. 

'Cotton  v.  Reavill  (Ky.  1810)  2  Bibb.  99;  Ross  v.  Lafayette  &  I.  R. 
Co.  (1855)  6  Ind.  297;  Dyer  v.  Rich  (Mass.  1840)  1  Mete.  180;  Locklin  v. 
Moore  (1874)  57  N.  Y.  360  ;  Miss.  &  T.  R.  R.  Co.  v.  Green  (Tenn.  1872)  9 
Heisk.  588 ;  Nelson  v.  Bostwick  (N.  Y.  1843)  5  Hill  37  ;  40  Am.  Dec.  310. 
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guaranty,  a  demand  must  be  made  upon  the  principal,  and 
notice  of  this  demand  given  to  the  guarantor,  as  a  con- 
dition precedent  to  an  action  against  him  on  his  contract 
of  guaranty.  On  this  proposition  there  is  perhaps  no  dis- 
pute. But  the  proposition  conversely  stated,  that  demand 
on  the  principal  will  not  be  required,  except  in  those  cases 
where  generally  a  demand  is  necessary  to  place  the  other 
party  to  the  contract  in  default,  while  apparently  logical, 
is  disputed  in  many  jurisdictions.  In  California  it  is  said 
that  the  liability  of  a  guarantor  is  the  same  as  that  of  an 
indorser,  and  that  demand  on  the  maker  of  a  note  is  re- 
quired to  fix  the  liability  of  the  guarantor.1 

Judge  Story  in  his  Treatise  on  Promissory  Notes,2 
says:  "The  guarantor  contracts,  upon  the  dishonor  of  the 
note,  that  he  will  pay  the  amount  upon  a  presentment  being 
made  to  the  maker,  and  notice  given  him  of  the  dishonor  of 
the  note  within  a  reasonable  time." 

In  Massachusetts  it  is  held  that  the  guarantor  of  a 
promissory  note  is  discharged  by  the  neglect  of  the  holder 
to  demand  payment  of  the  maker  provided  the  maker  was 
solvent  when  the  note  fell  due,  and  afterward  became  in- 
solvent. But  it  is  also  there  said  that  the  same  strictness 
of  proof  as  to  the  demand  and  notice,  is  not  necessary  to 
charge  a  guarantor  as  is  required  to  charge  an  indorser.3 

In  the  American  and  English  Enc.  of  Law,4  it  is  said: 
"  That  by  the  prevailing  authority  the  general  rule  may  be 
stated  to  be,  that  where  the  guaranty  is  collateral  and  not 
absolute,  a  demand  upon  the  principal  is  a  prerequisite  to 
an  action  against  the  guarantor,  in  the  absence  of  circum- 
stances amounting  to  a  waiver  or  an  excuse."  In  the 
American  Digest,5  it  is  said  that  "  Demand  of  the  principal 
is  necessary  to  charge  a  guarantor  of  future  transactions." 
On  the  same  page  it  is  said  that  "if  the  guaranty  is  con- 
ditional, demand  upon  the  principal  must  be  made  within  a 
reasonable  time." 

1  Riggs  v.  Waldo  (1852)  2  Cal.  485  ;  56  Am.  Dec.  356;  Lightstone  v. 
Laurencel  (1854)  4  Cal.  277  ;  Pierce  v.  Kennedy  (1855)  5  Cal.  139. 

2  IF  472. 

'Oxford  Bank  v.  Haynes  (Mass.  1829)  8  Pick.  423;  Talbot  v.  Gay 
(Mass.  1836)  18  Pick.  534,  citing  Warrington  v.  Furbor  (1807)  8  East 
242;  Nicholson  v.  Gouthit  (1796)  2  H.  Bl.  609. 

4  (2nd  ed.)  Vol.  9,  p.  206.        5  Vol.  25,  p.  131. 
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Many  authorities  are  cited  to  sustain  these  propositions, 
nearly  all  of  which  appear  to  be  in  point.1 

In  Ohio,  as  in  many  of  the  other  States,  the  courts  be- 
came involved  with  this  question.  In  Green  v.  Dodge* 
the  court  held  that  a  guarantor  of  payment  of  a  promissory 
note  cannot  be  charged  unless  payment  be  demanded  of 
the  maker,  when  due,  and  notice  of  nonpayment  be  given 
to  the  guarantors.  But  not  until  1 841  in  Parker  v.  Riddle3 
do  we  find  a  record  of  the  real  situation  of  that  court  on 
account  of  the  discussion  of  this  question.  At  page  108  the 
opinion  proceeds  as  follows :  "  One  member  of  the  court  holds 
the  promise  as  original.  The  majority,  however,  hold  it  to 
be  collateral,  and  subject  in  some  degree,  to  the  usage  of 
mercantile  law  as  applied  to  the  indorser  of  mercantile 
paper.  It  is  holden  by  two  of  the  judges  that  a  demand 
upon  the  maker,  when  such  note  becomes  due,  and  reason- 
able notice  to  the  indorser  would  be  necessary  to  charge 
the  defendant  as  a  guarantor.  All  unite  in  the  opinion  that 
the  name  of  the  payee  in  blank,  appearing  upon  the  note, 
is  not  a  guaranty,  but  an  indorsement,  while  the  name  of  a 
person,  out  of  the  note,  appearing  upon  it  would  be  a  guar- 
anty. In  such  case,  a  majority  of  the  court  are  of  opinion 
to  charge  the  guarantor,  demand  of  payment  must  be  made 
when  the  note  becomes  due,  and  notice,  before  suit  brought, 
given  to  the  guarantor;  while  one  member  holds  that  the 
guarantor  is  not  liable,  unless  the  maker  be  prosecuted  to 
insolvency  and  notice  thereof  given  to  the  guarantor." 

Later  cases  in  Ohio4  have  practically  solved  the  diffi- 
culties here  suggested.  In  Forest  v.  Stewart5  the  court 
said  that  the  law  merchant  which  defines  the  terms  of  the 

1  Douglas  v.  Reynolds  (U.S.  1833)  7  Peters  113;  Lane  v.  Levillian 
(1842)  4  Ark.  76;  37  Am.  Dec.  769;  Read  v.  Cutts  (Me.  1831)  7  Greenl. 
186;  22  Am.  Dec.  184;  McCollum  v.  Cushing  (1 861)  22  Ark.  540  ;  Rankin 
v.  Childs  (1846)  9  Mo.  673;  Sage  v.  Wilcox  (1826)  6  Conn.  81  ;  March  v. 
Putney  (1875)  56  N.  H.  34;  Hernandez  v.  Stilwell  (N.  Y.  1878)  7  Daly 
360;  Lewis  v.  Harvey  (1853)  18  Mo.  74;  59  Am.  Dec.  286;  Benton  v. 
Gibson  (S.  C.  Law  1833)  1  Hill  56;  Rhodes  v.  Morgan  (Tenn.  1872)  1 
Baxter  360;  Cox  v.  Brown  (N.  C.  1858)  6  Jones  100;  Bashford  v.  Shaw 
(1854)  4  Ohio  St.  263;  Virden  v.  Ellsworth  (i860)  15  Ind.  144;  Dole  v. 
Young  (Mass.  1837)  24  Pick.  250;  Howe  v.  Nickels  (1842)  22  Me.  175. 

2  (1825)  2  Ohio  436.         8  11  Ohio  102. 

4  Forest  v.  Stewart  (1863)  14  Ohio  St.  246;  Clay  et  a/,  v.  Edgerton 
(1869)  19  Ohio  St.  549. 

5  Supra. 


232  COLUMBIA    LAW   REVIEW. 

implied  contract,  created  by  the  indorsement  and  delivery 
of  commercial  paper  and  the  consequent  rights  and  obliga- 
tions of  the  parties  thereto,  can  have  little  or  no  application 
to  the  case  of  a  special  assignment  and  guaranty.  But  in 
New  York,  in  Allen  v.  Rightmere,1  the  court  said  that 
proof  of  demand  and  notice  were  not  necessary,  that  it  was 
the  duty  of  the  debtor  to  seek  the  creditor  and  pay  the  debt 
on  the  very  day  it  became  due.  It  was  there  said  that  a 
demand  is  necessary  only  to  fix  the  liability  of  an  indorser 
or  a  surety  whose  undertaking  is  conditional ;  and  that  no 
demand  is  required  to  fix  the  liability  of  a  guarantor. 

What  can  be  the  purpose  of  making  a  demand  upon  a 
principal  who  is  already  in  default,  that  is,  upon  one  whose 
debt  is  already  past  due?  A  demand  of  payment  made 
upon  him  does  not  change  his  position  toward  the  creditor, 
nor  does  it  in  the  slightest  degree  change  the  creditor's 
position  toward  him.  He  was  in  default  and  could  have 
been  sued  before  demand,  and  hence  no  advantage  has  been 
gained  by  the  demand. 

If  the  guaranty  referred  to  an  indorser  of  commercial 
paper,  guaranteeing  that  he  would  pay  in  accordance  with 
his  contract  as  indorser,  then  it  would  be  incumbent  upon 
the  holder  of  the  paper  to  demand  payment  of  the  maker 
when  the  paper  fell  due  and  to  give  notice  to  the  indorser 
before  he  could  be  held.  Such  steps  therefore  would  be 
necessary  to  hold  his  guarantor.  But  in  none  of  the  cases 
requiring  demand  upon  the  principal  was  this  question  of 
so  holding  an  indorser  involved. 

It  is  settled  law  that  in  many  contracts  of  guaranty 
notice  of  the  principal's  default  must  be  given  the  guaran- 
tor in  order  that  he  ma}*  protect  himself  against  the  princi- 
pal. Now  suppose  the  principal  failed  to  pay  when  his  ob- 
ligation fell  due,  and  the  creditor  duly  notified  the  guaran- 
tor of  this  fact,  may  the  guarantor  when  sued  plead  that 
while  he  was  notified  of  the  principal's  failure  to  pay,  he  is 
nevertheless  not  responsible,  because  the  creditor  failed  to 
make  demand  upon  the  principal?  No  court  would  sus- 
tain this  position.  But  if  not,  why  will  courts  require  a  de- 
mand except  where  it  is  necessary  to  fix  the  principal's  lia- 
bility  or  place  him  in  default?     It  is  true  that  a  guarantor 

1  (1823)  20  Johnson  365. 
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is  entitled  to  make  any  defense  which  would  be  available 
to  his  principal ;  and  if  the  principal  has  been  discharged 
by  the  negligence  of  the  creditor  the  guarantor  is  thereby 
discharged. 

It  is  sometimes  claimed  that  this  rule  applies  to  securi- 
ties held  by  the  creditor  and  that  any  loss  of  these  securi- 
ties by  the  creditor's  neglect  discharges  the  guarantor  pro 
tanto;  so  that  if  the  indorser  of  a  negotiable  instrument 
fails  to  make  the  proper  presentment  demand  and  notice 
thereby  discharging  the  drawers  and  indorsers,  the  guaran- 
tor of  such  instrument  is  thus  deprived  of  indemnity  and 
may  defend  to  the  extent  of  whatever  damage  he  has  sus- 
tained in  this  regard.1 

In  Brown  v.  Curtis8  the  court  said  :  "  If  there  had  been 
an  endorser  on  the  note  prior  to  the  guaranty,  and  the 
plaintiff  had  allowed  him  to  be  discharged  by  neglecting 
to  demand  payment  and  give  him  notice,  it  may  be  the  de- 
fendant would  have  had  a  good  answer  to  the  action." 
Russell  v.  Hester3  and  Powell  v.  Henry4  sustain  this  view. 
In  those  cases  it  is  held  that  the  receipt  of  a  note  before  its 
maturity  upon  which  there  is  a  solvent  indorser  as  collateral 
security  for  the  payment  of  a  debt,  imposes  on  the  creditor 
the  necessity  of  doing  those  acts  which  will  preserve  the 
liability  of  the  indorser,  and  if  he  fails  to  do  so  he  is  respon- 
sible for  the  injury  sustained  to  the  person  from  whom  he 
received  it.     To  the  same  effect  is  Trotter  v.  Crockett.5 

There  is  substantial  reason  for  the  position  that  where 
one  has  guaranteed  a  negotiable  instrument  before  maturity 
which  has  been  indorsed,  the  holder  should  do  whatever  is 
required  to  hold  the  indorser,  so  that  in  the  event  the 
guarantor  is  required  to  pay,  he  may  be  subrogated  to  the 
rights  of  the  holder  to  proceed  against  the  indorser.  But 
on  the  other  hand  it  may  well  be  claimed  that  the  guarantor 
of  payment  must  himself  be  diligent.  He  may  pay  the 
debt  and  make  demand  upon  the  principal  and  give  notice 
to  the  indorser.     Having  failed  to  do  so,  why  shall  he  de- 

12  Am.  Lead.  Cases  124,  citing  Ex  parte  Mure  (1788)  2  Cox  Eq. 
Cases  63 ;  Williams  v.  Price  (1824)  1  Simon  &  Stewart  581;  Beale  v.  Bank 
(Pa.  1836)  5  Watts  529;  Goodloe  v.  Clay  (Ky.  1845)  6  B.  Monroe  236; 
Philips  v.  Astling  (1809)  2  Taunton  206;  Jones  v.  Pierce  (1857)  35  N.  H.  295. 

2  (1849)  2  N.  Y.  225,  228.        3  (1846)  10  Ala.  535. 

*  (1855)  27  Ala.  612.         6  (Ala.  1835)  2  Porter  401. 
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end  on  the  ground  that  the  holder  has  not  been  more  dili- 
gent than  he  has  been? 

In  other  guaranties  the  true  rule  seems  to  be  that  no 
demand  on  the  debtor  is  required  where  he  is  already  in 
default,  as  a  condition  precedent  to  an  action  against  the 
guarantor.  In  Vinal  v.  Richardson1  the  court  said  :  "  It 
is  true  there  are  authorities  to  the  effect  that  a  demand 
upon  the  party  primarily  liable,  and  notice  of  his  default 
given  to  the  guarantor,  are  necessary,  before  any  action 
can  be  maintained  upon  the  guaranty.  But  the  better  doc- 
trine, and  that  which  seems  to  us  to  be  best  supported,  both 
upon  reasoning  and  authority,  is  that  demand  and  notice 
are  not  essential  prerequisites  to  an  action  ...  in 
order  to  establish  a  default  by  the  principal  and  a  breach 
of  the  contract  declared  on.  The  necessity  for  such  de- 
mand and  notice  is  not  incidental  to  the  relation  of  guaran- 
tor and  guarantee,  as  it  is  to  that  of  indorser  and  in- 
dorsee." 

The  courts  which  have  held  that  a  demand  upon  the 
maker  of  a  past  due  note  was  necessary  in  order  to  hold 
the  guarantor  seem  to  have  derived  the  doctrine  from  the 
rule  applying  to  indorsersof  commercial  paper  before  due. 
They  have  sought  to  extend  to  guarantors,  even  of  con- 
tracts other  than  commercial  paper,  the  advantages  given 
to  indorsers,  though  perhaps  no  court  has  asserted  that  the 
rules  apply  to  guarantors  with  the  same  exactness  as  to 
indorsers.  Many  other  decisions  composing  the  great 
weight  of  authority,  are  to  the  contrary  and  hold  to  the 
rule  stated  in  Vinal  v.  Richardson.2 

Many  courts  and  text  writers  say  that  when  the  guar- 
anty is  absolute  no  demand  on  the  principal  is  necessary 
but  when  it  is  conditional  a  demand  is  required.  Brandt 
on  Suretyship3  gives  a  rule  which  in  substance  is  found 
in  many  decisions.  He  says :  "  Whether  demand  of  pay- 
ment must  be  made  of  the  principal,  and  notice  of  his 
default  be  given,  in  order  to  charge  the  guarantor  is  a 
question  depending  very  much  upon  the  nature  of  the 
particular  guaranty.  Where  the  liability  of  the  guarantor 
is  not  direct    but  is  collateral    and    dependent    upon    the 

1  (Mass.  1866)  13  Allen  521,  527.        2  Supra.       '3  T  217. 
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default  of  another,  notice  of  such  default  to  such  guaran- 
tor within  a  reasonable  time  has  been  held  necessary." 

The  mere  attempt  to  state  this  rule  indicates  at  once 
its  defect.  All  guaranties  are  dependent  upon  the  default 
of  another.  This  indeed  is  the  prime  characteristic  of  a 
guaranty,  that  the  guarantor  will  respond  if  the  principal 
fails  to  do  so.  To  attempt  to  make  the  distinction  be- 
tween collateral  and  absolute  guaranties  the  test  of  whether 
a  demand  on  the  principal  is  necessary  has  led  the  courts 
into  the  greatest  confusion.  Some  courts  attempting  to 
apply  this  rule  have  held  that  a  guaranty  of  the  payment 
ol  a  promissory  note  is  conditional  and  demand  on  the 
principal  therefore  required. x  But  the  weight  of  author- 
ity in  reason  and  decision  is  clearly  to  the  contrary  on 
this  proposition.2  The  decisions  are  as  much  in  con- 
flict when  the  guaranties  concern  other  contracts  than 
those  of  promissory  notes.  The  difficulty  is  found  in  at- 
tempting to  determine  what  guaranties  are  conditional  and 
what  are  absolute.  The  inquiry  whether  or  not  a  demand 
has  been  made  upon  the  principal  generally  has  back  of  it 
the  other  question  of  the  holder's  diligence,  while  in  fact 
it  will  generally  be  found  that  mere  demand  does  not  prove 
diligence  by  the  holder.  When  diligence  is  imposed  upon 
the  holder  before  he  may  sue  the  guarantor  he  must  not 
stop  at  demand,  but  if  the  guarantor's  contract  is  a 
guaranty  of  collection  the  holder  must  proceed  with  dili- 
gence against  the  debtor,  and  must  show  that,  notwith- 
standing the  exercise  of  due  diligence,  by  suit  and  by  ex- 
ecution and  by  whatever  steps  ordinary  diligence  might 
dictate,  he  was  unable  to  collect  from  the  debtor.  But  this 
doctrine  of  diligence  in  proceeding  on  guaranties  of  col- 
lection is  foreign  to  the  subject  of  demand  on  the  principal 
as  a  condition  precedent  to  suing  the  guarantor,  and  should 
not  be  confused  with  it.  Nor  is  the  question  of  notice  to 
the  guarantor  of  the  principal's  default  in  any  way  deter- 
mined by  the  necessity  of  demand.     It  is  a  subject  distinct 

1  Talbot  v.  Gay  (Mass.  1836]  18  Pick.  534  ;  Cox  v.  Brown  (N.  C.  1858) 
6  Jones  100;  Gamage  v.  Hutchins  (1844)  23  Me.  565;  Sage  v.  Wilcox 
(1826)  6  Conn.  81;  Kannon  v.  Neely  (Tenn.  1849)  IO  Humph.  288. 

2  Forest  v.  Stewart  (1863)  14  Ohio  St.  246;  Walton  v.  Mascall  (1844) 
13  Mees.  &  Welsby  452  ;  Gage  v.  Mechanics  Natl.  Bank  (1875)  79  111.  62  ; 
Singer  Mfg.  Co.  v.  Hester  (1879)  71  Mo.  91;  Woodstock  Bank  v.  Downer 
(1855)  27  Vt.  539. 
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in  itself,  and  it  would  be  a  grave  error  to  conclude  that 
because  demand  is  not  required  to  place  the  principal  in 
default,  that  therefore  notice  to  the  guarantor  of  such  de- 
fault is  not  necessary.  On  the  other  hand,  it  is  often  of  the 
utmost  importance  to  notify  the  guarantor  of  the  default 
of  the  principal  so  that  he  may  protect  himself  against  loss, 
if  possible.  An  examination,  however,  of  the  question  of 
when  such  notice  must  be  given  will  also  disclose  much 
conflict  and  confusion,  although  the  cases  in  which  it  is  held 
that  notice  to  the  guarantor  is  necessary,  generally  present 
clearer  reasons  for  this  position  than  do  the  cases  which 
hold  that  a  demand  is  indispensable. 

The  language  of  the  court  in  Heyman  v.  Dooley  et  a/.,1 
touching  the  subject  of  demand  and  notice,  accords  with 
the  writer's  views  of  the  law  on  this  subject.  The  court 
there  said  :  "  It  is  to  be  regretted  that  upon  such  a  question 
there  should  be  such  a  conflict  of  judicial  opinion.  This 
conflict  has  mainly  arisen  from  a  departure  from  the  firmly 
settled  rule  of  the  common  law  in  regard  to  contracts  of 
guaranty,  and  the  attempt  to  engraft  upon  such  contracts, 
in  a  modified  form  it  is  true,  the  law  of  demand  and  notice 
by  which  the  liability  of  an  endorser  of  negotiable  paper  is 
governed.     .     .     . 

"  In  the  case  of  an  absolute  guaranty,  however,  there  is 
no  condition  annexed  to  the  contract  itself,  nor  is  any  con- 
dition implied  by  law,  requiring  the  guarantee  to  notify  the 
guarantor  of  the  default  of  the  principal.  On  the  con- 
trary, his  liability  is  governed  by  the  same  rules  of  law  by 
which  the  ordinary  liability  of  one  who  has  broken  his  con- 
tract is  determined.  And  this  being  so,  if  one  guarantees  in 
absolute  terms  the  performance  of  a  specific  act  or  contract 
by  another,  his  liability  being  commensurate  with  that  of 
the  principal,  whatever  proof  is  necessary  to  support  an 
action  against  the  principal  will  be  sufficient  in  an  action 
against  the  guarantor.  And  as  demand  upon  the  principal 
is  not  necessary  to  support  an  action  against  him  for  a 
breach  of  his  contract,  it  is  not  necessary  to  allege  or  prove 
notice  of  demand  upon  and  default  of  the  principal  to 
charge  the  guarantor." 

William  P.  Rogers. 

Cincinnati. 

1  O893)  77  Md.  162,  165  ;  26  Atl.  117. 
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The  name  which  is  placed  at  the  head  of  this  article 
may  not  be  familiar  to  many  of  the  younger  students  of 
law,  yet  it  is  the  name  of  one  of  the  founders  of  American 
jurisprudence. 

Alexander  Porter  was  born  in  the  County  of  Tyrone, 
Ireland,  in  the  year  1786,  so  that  his  birth  nearly  synchron- 
ized with  that  of  the  present  Constitution  of  the  United 
States.  In  the  year  1801  he  emigrated  as  a  mere  youth  to 
this  country,  and  settled  in  Nashville,  Tennessee,  where  he 
engaged  in  business  pursuits  for  a  time,  and  then  studied 
law,  being  admitted  to  the  bar  in  the  year  1807.  He  re- 
mained in  Tennessee  in  practice  three  years  longer,  and  so 
became  quite  well  versed  in  the  system  of  common  law  as 
received  there;  and  in  the  year  18 10  he  removed  to  the 
region  now  included  in  the  State  of  Louisiana,  and  then 
called  the  Territory  of  Orleans.  He  seemed  to  have  been 
attracted  to  the  fertile  Teche  country,  afterwards  celebrated 
by  Longfellow  in  the  poem  of  "  Evangeline ;"  but  his  recep- 
tion there  was  not  at  first  very  hospitable.  The  story  goes 
that  at  one  plantation,  where  he  stopped  as  a  wayfarer  and 
asked  for  a  glass  of  water,  the  proprietor  set  dogs  on  him 
and  drove  him  off  the  place.  Porter  had,  however,  a  fine 
poetic  revenge.  In  a  short  time  it  was  discovered  that  he 
was  the  best  lawyer  in  that  region,  and  in  1812  the  reports 
showed  that  he  was  engaged  as  counsel  in  every  important 
case  in  his  district.  And  not  long  after  the  same  planter, 
who  had  behaved  in  such  a  ruffianly  manner,  was  obliged 
to  come  to  him  with  questions  that  concerned  an  estate. 
Porter  caused  him  to  make  an  abject  apology,  and  then,  by 
way  of  further  expiation,  to  pay  a  royal  fee. 

In  some  way  that  is  not  entirely  clear.  Porter  had  be- 
come a  scholar  and  a  linguist,  as  well  as  an  active  practi- 
tioner, and  he  had  other  genial  tastes.  He  was  an  enthu- 
siastic planter,  and  a  breeder  of  fine  stock.  Lovers  of  good 
horses  long  remembered  that  he  imported  thoroughbreds, 
among  them  a  famous  sire  known  as  "  Hark  Forward."  In 
1 82 1,  being  then  thirty-five  years  of  age,  he  was  appointed 
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a  judge  of  the  Supreme  Court  of  Louisiana,  George 
Matthews  being  chief  justice,  and  Francois-Xavier  Martin 
an  associate. 

There  have  been  few  tribunals  in  the  country  of  greater 
merit.  Matthews  was  a  Virginian  gentleman,  a  student 
both  of  the  common  and  the  civil  law.  Martin  was  a 
Frenchman  by  birth,  who  had  been  for  some  twenty  years 
a  member  of  the  bar  of  North  Carolina,  and  knew  both 
systems  of  jurisprudence.  Porter  had  a  similar  experience, 
in  a  way,  as  we  have  seen,  with  perhaps  greater  ability  as  a 
publicist  and  statesman.  And  the  condition  of  things  in 
Louisiana  called  for  such  varied  experience  and  accomplish- 
ment. When  these  men  came  to  Louisiana,  as  they  did 
soon  after  its  acquisition  by  the  United  States,  they  found 
a  situation  that  called  for  a  great  deal  of  hard  sense,  as  well 
as  copious  learning.  Speaking  generally,  the  province  had 
been  under  French  and  Spanish  domination  for  more  than 
centuries.  At  first  it  was  governed  by  the  general  laws  of 
France  and  the  Custom  of  Paris.  In  1769  some  rules  of 
Spanish  law  were  promulgated,  and  from  that  time  until 
the  changes  hereafter  noted  the  Spanish  law  prevailed; 
but  as  the  laws  of  France  and  Spain  came  remotely  from 
the  same  source  in  Roman  law,  the  change  produced  little 
effect.  Soon  after  we  acquired  the  Purchase,  and  in  1805, 
the  territorial  legislature,  in  two  well  considered  statutes 
which  are  still  substantially  in  force,  adopted  the  common 
law  of  England  as  the  basis  ot  definition  and  practice  in 
criminal  matters.  In  1808  a  Civil  Code  was  adopted,  based 
to  some  extent  on  the  Code  Napoleon  ;  but  it  did  not 
repeal  the  general  civil  laws  that  prevailed  in  the  territory, 
except  so  far  as  they  were  contrary  to  its  terms,  and  so  the 
courts  had  to  do  the  best  they  could  in  the  way  of  interpre- 
tation and  construction. 

This  Code  of  1808  was  but  an  imperfect  digest  of  laws, 
and,  as  Martin  says  in  his  History  of  Louisiana,1  "  people 
found  a  decoy,  in  what  was  held  out  as  a  beacon.  The 
Fuero  Viejo,  Fuero  Juezgo,  Partidas,  Recopilationes,  Leyes 
de  las  Indias,  Autos  Acordados  and  Royal  Schedules  re- 
mained parts  of  the  written  law  of  the  territory,  when  not 
repealed  expressly  or  by  necessary  implication.     Of  these 

1  Vol.  2,  chap.  14. 
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musty  laws  copies  were  extremely  rare  ;  a  complete  collec- 
tion was  in  the  hands  of  no  one  ;  and  of  very  many  of  them 
not  a  single  copy  existed  in  the  province.  To  explain 
them,  Spanish  commentators  were  consulted,  and  the 
corpus  juris  civilis  and  its  own  commentators  were  resorted 
to;  and  to  eke  out  any  deficiency,  the  lawyers  who  came 
from  France  or  Hispaniola,  read  Pothier,  d'Aguesseau, 
Dumoulin,  etc." 

"  Courts  of  justice  were  furnished  with  interpreters  of 
the  French,  Spanish  and  English  languages.  These  trans- 
lated the  evidence  and  the  charge  of  the  court  when  neces- 
sary, but  not  the  arguments  of  the  counsel.  The  case  was 
often  opened  in  the  English  language,  and  then  the  jury- 
men who  did  not  understand  the  counsel,  were  indulged 
with  leave  to  withdraw  from  the  box  into  the  gallery.  The 
defense,  being  in  French,  they  were  recalled,  and  the  in- 
dulgence shown  to  them  was  enjoyed  by  their  companions 
who  were  strangers  to  that  language.  All  went  together 
into  the  jury  room,  each  contending  the  argument  he  had 
listened  to  was  conclusive  ;  and  they  finally  agreed  on  a 
verdict  in  the  best  manner  they  could." 

Under  such  circumstances,  it  is  manifest  that  the  courts 
had  before  them  for  some  time  a  formidable  task  ;  there 
were  conflicts  of  decision  to  be  reconciled,  anomalies  to  be 
reduced  to  order,  a  jurisprudence,  in  fact,  to  be  created. 
In  1825  a  new  Civil  Code  was  adopted,  which  was  a  great 
improvement  on  that  of  1808  ;  but  the  Spanish  civil  laws 
were  not  repealed  until  the  year  1828  ;  and  thus,  not  only 
was  the  new  code  to  be  interpreted  and  applied,  but  the 
Spanish  laws  were  continually  appealed  to  and  continually 
discussed,  and  it  was  not  for  some  time  after  1828  that  this 
discussion  came  to  an  end. 

One  thing  may  be  pointed  out  by  way  of  compensation. 
The  researches  of  the  court  into  Spanish  law,  especially  by 
Judge  Porter,  produced  many  decisions  of  importance  on 
thai  subject ;  and  after  having  been  laid  away  so  many 
years  in  our  ancient  reports,  they  may  now  become  of  sud- 
den value  as  expositions  of  the  law  of  our  new  possessions. 
As  we  know,  in  Porto  Rico  and  the  Philippines,  Spanish 
law  and  jurisprudence  are  fundamental,  and  it  seems  to  me 
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that  practitioners  in  San  Juan  and  Manila  might  well  study 
the  Reports  of  Louisiana  from  1812  to  1840. 

No  code  of  commerce,  like  those  of  Continental  Europe, 
was  ever  adopted  by  the  Legislature  of  Louisiana,  and  the 
important  question  arose  at  an  early  day  as  to  what  should 
be  the  rule  of  decision  in  the  rapidly  increasing  trade  of 
the  State.  The  existing  code  seemed  to  recognize  that 
there  was  a  law  of  commerce  of  some  kind,  and  the  effect 
of  this  vague  reference  was  the  subject  of  much  dispute. 
Porter  took  a  leading  part  in  settling  the  question,  and  in 
deciding  that  the  Law  Merchant  of  England  and  the  other 
States  of  our  country,  as  a  system,  was  to  be  followed,  so 
far  as  not  modified  by  local  legislation.  The  matter  is 
explained  in  a  decision  rendered  by  Porter  in  1833. l 
This  adoption  of  the  Law  Merchant  was  a  highly 
proper  and  sensible  act.  It  brought  the  increasing 
commerce  of  New  Orleans  in  a  line  with  that  of  other 
cities  in  America  and  England,  and  gave  much  value 
to  the  decisions  of  the  court  on  such  subjects. 
They  are  not  much  quoted  now,  but  there  was  a  time 
when  they  were  leading  authorities  on  such  subjects  as 
commercial  paper,  common  carriers  and  marine  insurance. 
Porter  also  took  a  large  part  in  constructive  jurisprudence 
in  the  matter  of  the  law  of  evidence.  When  Louisiana 
was  a  Spanish  possession,  of  course  Spanish  procedure  pre- 
vailed, but  it  was  hardly  to  be  expected  that  such  rules 
should  continue  in  all  matters  under  the  American  domin- 
ation. As  we  have  seen,  the  common  law  was  adopted  in 
criminal  matters;  and  it  was  soon  provided  that  a  jury 
might  be  allowed  also  in  a  civil  controversy,  if  duly  de- 
manded. No  regular  code  of  evidence  having  been 
adopted,  Porter  took  part  in  decisions  which  recognized 
the  general  law  of  evidence  in  civil,  as  well  as  criminal 
cases,  which  prevailed  in  the  other  States  of  our  Union. 
This  result  would  seem  to  indicate  that  the  court  had  not 
only  learning  but  wisdom.2 

The  matrimonial  community  of  acquets  and  gains  was 
a  part  of  the  Spanish  law  in  the  Colony  of  Louisiana,  and 
was  continued  in  the  codes  of  the  State.     It  was  frequently 

1  McDonald  v.  Millaudon,  5  La.  403,  408. 

2  Dranguet  v.  Prudhomme  (1831)  3  La.  83,  86. 
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expounded  by  Judge  Porter,  and  his  opinions  and  those  of 
his  associates  should  be  of  much  value  in  our  insular  pos- 
sessions, where  the  same  institution  exists. 

It  was,  however,  in  the  domain  of  private  international 
law,  or  the  conflict  of  laws,  that  his  decisions  have  been  of 
almost  worldwide  fame.  While  he  was  at  the  bar  and  on 
the  bench,  people  flocked  to  Louisiana  from  all  parts  of  the 
earth ;  and  many  of  them,  when  they  had  acquired  a  com- 
petence, went  back  to  their  domicile  of  origin,  or  to  other 
parts  of  the  world.  So  in  matters  of  contract  an  active 
trade  was  carried  on  with  other  States  and  countries,  and 
questions  in  the  conflict  of  laws  continually  arose.  Por- 
ter's decisions  have  become  fundamental  in  this  department 
of  law,  and  have  been  often  cited  by  such  writers  as  Story 
and  Wharton.  A  reference  to  a  few  decisions  rendered  or 
concurred  in  by  Judge  Porter  may  be  of  interest. 

In  Abercrombie  v.  Caffray1,  the  petitioning  widow 
claimed,  under  the  law  of  Louisiana,  the  "marital  fourth  " 
of  real  estate  in  Louisiana,  which  had  belonged  to  her  late 
husband.  The  marriage  had  been  contracted  in  Massachu- 
setts, and  the  husband,  during  its  existence,  was  domiciled 
in  Mississippi.  Porter,  in  delivering  the  opinion  of  the 
court  in  favor  of  the  petitioner,  reviewed  English,  Ameri- 
can, Roman  and  Spanish  authorities;  and  it  was  held  that 
the  distribution  of  the  real  estate  in  Louisiana  must  be  made 
according  to  the  law  of  the  situs,  and  not  according  to  that 
of  either  Massachusetts  or  Mississippi. 

In  Ory  v.  Winter,2  a  note  was  made  in  Mississippi  to 
the  order  of  a  person  domiciled  there,  who  indorsed  it  over 
to  the  plaintiff,  who  was  domiciled  in  Louisiana.  By  a 
statute  of  Mississippi,  in  force  at  the  time,  the  maker  of  a 
note  might  set  up  any  equitable  defense  against  the  bona 
fide  endorsee  which  he  could  offer  against  the  payee.  Por- 
ter delivered  the  opinion  on  appeal,  holding  that  the  validity 
of  the  contract  must  be  determined  by  the  laws  of  the 
country  where  it  was  made,  namely,  Mississippi ;  and  that 
the  fact  that  the  note  was  transferred  to  an  endorsee  in 
Louisiana  could  not  cut  off  the  right  to  set  up  an  equitable 
defense,  the  note,  by  the  lex  loci  contractus,  being  rendered 
practically  non-negotiable. 

1  (1824)  3  Martin,  N.  S.  1.        2  (1826)  4  Martin,  N.  S.  277. 
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In  Chartres  v.  Cairnes,1  the  question  arose  in  an  attach- 
ment suit,  between  citizens  of  States  other  than  Louisiana, 
of  the  validity  of  a  deed  of  trust  made  in  New  York  to 
secure  creditors  in  a  certain  way  with  certain  reservations. 
The  court  thought  the  questions  in  the  case  difficult  and 
unpleasant,  but  held  that  the  validity  of  the  assignment 
must  depend  on  the  law  of  New  York. 

The  case  of  Saul  v.  His  Creditors,2  has  been  quoted 
very  often  in  the  text  books.  Saul  had  become  insolvent, 
after  carrying  on  an  extensive  commerce  in  New  Orleans, 
and  his  affairs  had  been  put  in  court  under  the  State  prac- 
tice. The  tableau  of  distribution,  proposed  by  his  syndics 
(or  trustees),  was  hotly  contested  by  various  creditors,  in- 
cluding John  Jacob  Astor  of  New  York.  Among  other 
questions  was  the  claim  of  the  children  of  the  insolvent  for 
the  amount  of  community  property  coming  to  them  from 
their  deceased  mother,  and  which  was  in  possession  of  their 
father  at  the  time  of  his  failure.  Saul  and  his  wife 
had  intermarried  in  Virginia,  where  they  were  then  domi- 
ciled, in  1794,  and  had  removed  to  Louisiana  in  1804.  Mrs. 
Saul  died  in  18 19,  and  in  the  meantime  a  large  amount  of 
property  had  been  acquired,  which  from  her  death  remained 
in  the  possession  of  her  husband,  the  insolvent.  The  child- 
ren claimed  one-half  of  this  property  as  acquets  and  gains 
made  by  their  father  and  mother  in  Louisiana.  As  the  case 
was  heard  in  1827,  it  may  be  assumed  that  the  claims  of  the 
opposing  creditors  arose  after  Mrs.  Saul's  death.  It  was 
contended,  on  the  part  of  these  creditors,  that  as  the  mar- 
riage took  place  in  Virginia,  by  whose  laws  no  community 
of  acquets  and  gains  was  permitted,  the  whole  of  the  prop- 
erty acquired  in  Louisiana  belonged  to  the  husband,  and 
must  be  applied  to  his  debts.  The  case  arose  under  the 
Code  of  1808,  and  it  was  held,  Porter  delivering  the  opinion, 
that  the  claim  of  the  children  must  be  allowed,  and  it  was 
so  ordered  on  the  ground  that  a  community  existed  from 
the  time  of  the  removal  of  the  spouses  to  Louisiana. 

Judge  Porter  resigned  his  seat  on  the  Supreme  Court  of 
Louisiana  in  the  year  1833,  and  was  elected  to  the  United 
States  Senate,  where  he  served   until    1837.     He  was  re- 
elected to  theSenatein  1843,  and  it  seemed  thathe  might  have 
1  (1825)  4  Martin,  N.  S.  1.         2  (1827)  5  Martin,  N.  S.  569. 
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served  his  adopted  country  with  distinction  for  many  years 
longer.  His  attractive  personality,  his  many  gifts  and  graces, 
combined  with  his  wide  knowledge  of  public  law,  seemed  to 
promise  him  an  extended  and  brilliant  career  at  Wash- 
ington. But  death  came  soon,  and  in  1844  he  passed  away, 
at  the  age  of  fifty-eight  years. 

The  foregoing  brief  sketch  will  show  that  Judge  Porter 
belonged  to  the  class  of  constructive  jurists  and  statesmen. 
As  we  have  seen,  he  came  to  a  new  country,  where  there 
was  much  confusion  both  in  substantive  law  and  in  pro- 
cedure ;  and  he  helped  to  build  up  an  excellent  eclectic 
system.  The  net  result  of  the  work  of  the  legislature  and 
the  courts,  down  to  the  time  he  retired  from  the  bench,  was 
that  Louisiana,  while  continuing  to  be  a  civil  law  state  in 
the  general  theory  of  personal  relations,  property  and  obli- 
gations, was  ranged  quite  in  line  with  the  rest  of  our 
country  in  mercantile  law,  the  law  of  evidence,  constitu- 
tional law,  and  the  law  of  crimes  and  offenses.  The  prob- 
abilities are  that  the  jurisprudence  of  our  insular  posses- 
sions, derived  originally  from  the  same  sources,  will  be 
developed  in  much  the  same  way. 

William  Wirt  Howe. 
New  Orleans, 


PROTECTION    BY   EQUITY   OF  CORPORATE 
NAMES  AGAINST  UNFAIR  COMPETITION. 

The  terms  "  unfair  trade "  and  "  unfair  competition," 
when  applied  to  the  use  by  a  corporation  of  its  corporate 
name,  indicate  that  the  corporation  is  competing  unfairly 
by  employing  a  name  identical  with,  or  very  similar  to,  one 
which  the  law  has  allowed  a  previously  incorporated  associ- 
ation to  appropriate.  The  names  in  question  need  not  be 
the  same,  but  the  unfairness  may  result  from  a  similarity 
sufficiently  strong  to  deceive  a  person  of  reasonably  keen 
discrimination. !  For,  if  such  similarity  or  identity  exists 
it  may  readily  be  seen  that  the  older  corporation  will  prob- 
ably suffer  injury,  since  the  profits  of  the  good-will  which 
its  name  has  created  are  now  likely  to  be  divided  in  some 
proportion  with  another.  That  is  to  say,  the  newer  cor- 
poration, by  means  of  its  deceptive  name,  may  attract  to 
itself  patrons  of  the  older  corporation  who  thus  uncon- 
sciously withdraw  their  patronage  from  the  very  corpora- 
tion with  which  they  desire  to  deal  and  with  which  they 
believe  themselves  to  be  dealing.  It  is  manifestly  unfair 
that,  at  the  expense  of  the  older  corporation,  such  profit 
should  result  to  the  new  competitor  by  means  of  a  good- 
will which  it  had  no  part  in  creating.  Justice,  therefore, 
requires  that  the  law  prevent  such  gain  and  protect  the 
older  corporation    from   the   consequent  loss. 

Effectual  interference,  in  such  a  case,  requires  the  use 
of  some  remedy  which  will  prevent  the  further  continu- 
ance of  such  confusion  and  its  results.  From  this  fact  it  is 
easy  to  see  how  courts  of  equity  acquire  their  jurisdiction 
over  the  subject.  It  is  the  general  concern  of  equity  to  see 
that  protection  is  afforded  to  all  rights  which  it  considers 
substantial  enough  to  protect.2  It  does  not  take  upon 
itself,  however,  the  enforcement  of  all  such  rights,  but  only 

1  As  otherwise  worded  in  some  cases,  the  resemblance  must  be  such 
as  to  deceive  persons  exercising  ordinary  caution.  Holmes,  Booth  & 
Hayden  v.  The  Holmes,  Booth  &  Atwood  Mfg.  Co.  (1870)  37  Conn.  278 ; 
Bispham  Eq.  §  458  and  cases  there  cited. 

2Cf.  the  maxim  "Equity  will  not  suffer  a  right  to  be  without  a 
remedy,"  and  the  limitations  thereon  ;  for  example,  that  the  rights  must  be 
such  as  are  cognizable  by  the  courts.  Story  Eq.  Jur.  \  684  ;  Power's  Ap- 
peal (1889)  125  Pa.  186. 
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of  such  of  them  as  are  not  sufficiently  protected  by  the 
remedies  of  the  common  law  courts.  The  most  effective 
remedy  which  the  common  law  courts  can  offer  in  the  case 
under  consideration  is  money  damages  for  past  losses. 
They  have  no  power  to  prevent  the  cause  of  those  losses 
from  operating  in  the  future. 2  Therefore  it  is  that  the  courts 
of  equity,  to  meet  the  situation  adequately,  employ  the  in- 
junction to  restrain  the  new  corporation  from  the  use  of  the 
older  corporation's  name. 

It  is  clear,  then,  on  general  principles  of  right  and 
wrong,  whv  courts  of  equity,  alone  being  able  to  meet  the 
situation  adequately,  feel  called  upon,  moreover,  to  do  so. 
However,  as  before  remarked,  equity  will  not  attempt  to 
enforce  rights  which  it  does  not  consider  substantial.  In 
determining  what  rights  are  substantial  it  will  look,  first 
of  all,  at  those  rights  which  in  the  past  have  been  consid- 
ered so.3  Thus  in  determining  whether  or  not  there  is  good 
reason  for  assuring  to  a  corporation  the  exclusive  use  of  its 
name,  it  consults  the  precedents  of  its  courts  and  finds 
therein,  and  without  necessity  of  further  grounds,  a  warrant 
for  its  action. 

From  the  cases  in  which  these  precedents  are  set  forth, 
it  appears  that,  while  the  different  courts  of  equity  have 
agreed  as  to  many  of  the  general  principles  which  should 
guide  them  in  administering  their  relief,  they  are  at  vari- 
ance upon  the  question  of  what  great  governing  principle 
forms  the  basis  of  their  jurisdiction  in  the  matter.  This 
difference  of  opinion  exists  not  only  between  the  courts  of 
one  State  or  country  and  the  courts  of  another,4  but  also 
between  the  various  courts  of  the  same  State.5  The  pur- 
pose of  this  article  is  to  set  forth  first,  the  general  prin- 

1  Bispham  Eq.  §16  ;  Story  Eq.  Jur.  §  33. 

2  Newby  v.  Oregon  Central  Railway  (1870)  18  Fed.  Cas.  42  ;  Thomas 
v.  Musical  Mutual  Protective  Union  (1890)  121  N.  Y.  45  ;  Story  Eq.  Jur. 
§930- 

3  Of  course  equity,  like  common  law,  follows  its  precedents. 

*  Compare  Lee  v.  Haley  (1869)  L.  R.  5  Ch.  App.  155,  or  Chas.  S. 
Higgins  Co.  v.  Higgins  Soap  Co.  (1895)  144  N.  Y.  462,  with  Newby  v. 
Oregon  Central  Railway,  supra. 

5  Compare  Chas.  S.  Higgins  Co.  v.  Higgins  Soap  Co.,  supra,  with  Roy 
Watch  Case  Co.  v.  Camm-Roy  Watch  Case  Co.  (1899)  28  Misc.  45.  Also 
compare  Lee  v.  Haley,  supra,  with  Witherspoon  v.  Currie  (1872)  L.  R.  5 
H.  L.  508,  or  with  Clement  v.  Maddick  (1859)  5  Jur.  N.  S.  592. 
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ciplesupon  which  the  courts  have  substantially  agreed,  and, 
second,  the  disagreement  concerning  the  governing  prin- 
ciple, with  the  opinion  asserted  by  each  side  of  the  con- 
troversy. 

At  the  outset,  however,  the  limitations  upon  the  subject 
must  be  carefully  noted.  In  the  first  place,  it  is  a  question 
of  equity's  restraint  upon  the  corporation,  and  not  upon  unin- 
corporated associations  and  the  like,  although  the  same  gen- 
eral principles  would  probably  apply  to  them  to  some  extent. 
Furthermore,  the  restraint  herein  considered  is  laid  upon 
the  corporations  in  conducting  their  business,  and  not,  for 
example,  in  applying  for  their  charters  or  in  receiving  them. 
It  might  be  well  to  state  also,  at  the  start,  that  no  distinction 
will  be  attempted  between  the  cases  in  which  equity  will 
grant  a  permanent  injunction  and  those  in  which  it  will 
grant  the  injunction  pendente  lite,  since  the  two  classes  of 
cases  seem  to  differ  merely  in  the  strength  of  proof  re- 
quired, and  not  at  all  in  principle.  Nor  does  there  seem  to 
be  any  material  difference  in  principle,  whether  the  injunc- 
tion is  sought  against  another  domestic  corporation  or 
against  a  foreign  one.1 

Moreover,  since  the  corporations  in  this  country  are 
now  incorporated  principally  under  general  statutes,3  the 
questions  which  arise  in  case  of  incorporation  by  special 
statute  have  become  comparatively  unimportant.  There- 
fore, since  it  is  not  possible  within  the  limited  space  of  this 
article  to  consider  all  the  phases  which  the  subject  may 
assume,  I  may  state  that  it  is  not  my  intention  to  consider 
the  restraint  imposed  by  equity  upon  corporations  incor- 
porated by  special  statute.  It  might  be  well  to  say,  in 
passing,  however,  that  when  this  form  of  incorporation  was 
more  common  in  Massachusetts  than  it  is  now,3  the  courts 
of  that  State  held  that  a  corporation  could  not  be  enjoined, 
except  on  behalf  of  the  State,  from  using  a  name  under 
which  it  had  been  thus  incorporated.4     These  cases  are  de- 

1  American  Clay  Mfg.  Co.  v.  American  Clay  Mfg.  Co.  (1901)  198  Pa.  189. 

2  See  e.g.,  N.  Y.  Const.  Art.  viii.  Sec.  I. 

5  Under  the  present  Massachusetts  statute  almost  all  corporations, 
except  railroads  and  other  quasi-public  corporations,  are  incorporated 
under  general  statutes. 

4  Boston  Rubber  Shoe  Co.  v.  Boston  Rubber  Co.  (1889)  149  Mass. 
436.  The  same  view  was  held  by  the  courts  of  Rhode  Island.  Cf.  Paulino 
v.  Portuguese  Beneficial  Assn.  (1893)  18  R.  I.  165. 
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cided  on  the  ground  that  the  name  is  a  part  of  the  corporate 
franchise  and  that,  when  the  Commissioner  in  the  exercise 
of  his  discretion  has  allowed  to  a  corporation  the  franchise, 
and  as  a  part  thereof  the  name,  it  is  not  permissible  for 
courts  of  equity  to  review  his  decision.1 

Proceeding,  then,  to  the  substance  of  the  discussion,  we 
may  consider  first  those  general  principles  upon  which  the 
courts  are  substantially  in  agreement.  In  the  first  place, 
there  is  almost  decisive  authority  to  the  effect  that  a  cor- 
poration is  protected  in  the  use  of  its  name  upon  principles 
very  similar  to  those  which  govern  the  protection  of  trade- 
marks.2 It  is  seldom  urged  that  the  corporate  name  is 
exactly  a  trade-mark,3  so  that  the  rules  applicable  to  trade- 
mark cases  are  not  necessarily  applicable,  in  toto,  to  the  cases 
under  consideration.  Most  of  them,  however,  may  be  so 
applied. 

A  corporation  will  not  be  protected,  as  a  rule,  in  its  ex- 
clusive use,  as  a  name,  of  words  which  are  the  property  of 
the  general  public.  Thus  a  corporation  cannot  appropriate, 
as  against  other  corporations,  a  generic  term,4  though  a 
few  cases  hold  to  the  contrary  ;  as  the  case  of  the  Mer- 
chants Detective  Association  v.  The  Detective  Mercantile 
Agency,5  where  the  court  says :  "  It  is  doubtless  the  rule 
that  generic  terms  or  mere  descriptive  words  are  not 
ordinarily  susceptible  of  appropriation8  by  an  individual 
.     .     .     It    may   be   doubted    whether   the  foregoing  rule 

1  His  decision  was  made  reviewable,  in  the  case  of  corporations  incor- 
porated under  general  statutes,  by  Laws  of  Mass.  1891,  Ch.  257. 

2  Eliot  on  Priv.  Corp.  §48,  and  cases  there  cited;  Thompson  on  Corp. 
§296;  Boone  on  Corp.  §32;  Sebastian  on  Trade-Marks  (2nd  Ed.)  245; 
Hendricks  v.  Montague  (1881)  17  Ch.  Div.  638  ;  Chas.  S.  Higgins  Co.  v. 
Higgins  Soap  Co.,  supra. 

3  And  yet  it  is  so  held  in  Newby  v.  Oregon  Central  Ry.,  supra. 

4  Amoskeag  Mfg.  Co.  v.  Spear  (N.  Y.  1849)  2  Sandf.  599,  followed  in 
Delaware  &  Hudson  Canal  Co.  v.  Clark  (1 871)  13  Wall.  311.  Also  cf.  Eliot 
on  Priv.  Corp.  §48. 

6  (1887)  25  III.  App.  250.     Also  cf.  Newby  v.  Oregon  Central  Ry.,  supra. 

*  Concerning  the  protection  of  generic  terms,  &c,  as  trade-marks,  the 
federal  courts  seem  to  disagree  with  the  New  York  Court  of  Appeals. 
Thus  in  Gannert  v.  Rupert  (1904)  127  Fed.  962,  "Comfort,"  as  the  title 
of  a  magazine,  was  protected  by  the  Circuit  Court  of  Appeals,  while  in 
Cooke  &  Cobb  Co.  v.  Miller  (1902),  169  N.  Y.  475.  protection  was  refused 
in  the  word  "  favorite  "  as  applied  to  a  letter-file.  But  in  Waterman  v. 
Shipman  (1891)  130  N.  Y.  301,  "ideal,"  as  a  name  for  fountain  pens,  was 
protected. 
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should  be  held  to  apply  to  the  name  of  a  corporation.'* 
Nor  can  a  trade-mark  or  an  exclusive  corporate  name  be 
formed  from  a  word  which  describes  an  ordinary  article,1 
or  the  general  character  of  a  business,2  and  is  a  necessary 
part  of  the  name  of  all  corporations  engaged  in  that  kind  of 
business.3  Nor  will  the  corporation  be  assisted  by  the  court 
in  assuming  for  its  own  the  name  of  some  country,  State,, 
or  locality,  as  one  corporation  attempted  to  do  when  seek- 
ing protection  in  the  name  "  Lackawanna  Coal  Co."4 

Likewise  it  is  true,  as  is  the  case  with  trade-marks,6  that 
the  corporate  name  must  not  itself  contain  any  misrepre- 
sentations,6 for  the  hands  of  a  corporation  which  itself  has 
assumed  a  deceptive  name,  are  not  sufficiently  clean  for 
equity  to  place  therein  the  injunction  for  which  they  beg. 

For  a  long  time  there  was  a  considerable  difference  of 
opinion  as  to  whether  a  corporation,  by  assuming  as  a  part 
of  its  own  name  the  name  of  an  individual,  could  gain  an 
exclusive  right  thereto  as  against  other  individuals  of  the 
same  name.  We  may  say,  however,  that  the  authorities 
are  now  agreed  upon  the  following  propositions.  An  indi- 
vidual, as  such,  has  the  right  to  the  use  of  his  own  name  in 
his  unincorporated  business,  even  though  a  previously  exist- 
ing company  has  acquired  valuable  good  will  by  the  use  of  the 
same  name.1'  In  exercising  this  right,  however,  the  new 
competitor  must  act  honestly  and  refrain  from  any  active  at- 
tempts to  deceive  the  public.8  If  he  should  attempt  such 
deceit,  equity  would  not  enjoin  him  from  using  his  name,  but 
would  merely  enjoin  the  manner  of  its  use.9  Where,  however, 

1  Delaware  &  Hudson  Canal  Co.  v.  Clark,  supra. 

2  Goodyear's  India  Rubber  Glove  Mfg.  Co.  v.  Goodyear  Rubber  Co. 
(1888)  128  U.  S.  598. 

3  Idem. 

4  Delaware  &  Hudson  Canal  Co.  v.  Clark,  supra.  But,  in  an  old  Eng- 
lish case,  the  plaintiff  was  allowed  to  appropriate  the  word  "  Glenfield," 
Witherspoon  v.  Currie,  supra. 

Siegert  et  al.  v.  Gandolfi  et  a/.  (1905)  139  Fed.  917. 

6  Lee  v.  Haley,  supra ;  Delaware  &  Hudson  Canal  Co.  v.  Clark,  supra  ; 
Bispham  Eq.  p.  585. 

7  Meneely  v.  Meneelv  (1872)  62  N.  Y.  427;  also  Singer  Mfg.  Co.  v. 
June  Mfg.  Co.  (1895)  163  U.  S.  169. 

8  Meneely  v.  Meneely,  supra  ;  Hazelton  Boiler  Co.  v.  Hazelton  Tripod 
Co.  (1891)  40  111.  App.  430. 

9  Meneely  v.  Meneely,  supra  ;  Hazelton  Boiler  Co.  v.  Hazelton  Tripod 
Co.,  supra. 
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he  attempts  to  give  his  name  to  a  corporation  when  the  same 
name  is  already  in  use,  under  circumstances  likely  to  lead 
to  confusion,  it  was  recently  held  that  the  court  may  enjoin 
the  second  corporation  absolutely  from  the  use  of  the  indi- 
vidual's name,  even  though  the  individual  may  be  one  of 
the  principal  incorporators.1  The  reason  for  this  distinc- 
tion was  admirably  worded  by  Judge  Lacombe,  in  Wyckoff, 
Seamans  &  Benedict  v.  The  Howe  Scale  Company,  when 
that  case  was  before  the  Circuit  Court  of  Appeals :  "  No 
one  may  be  excluded  from  taking  up  whatever  business  he 
chooses  by  the  circumstance  that  some  one  else  of  the  same 
name  has  made  a  reputation  in  it,  nor  may  he  be  required 
to  conduct  such  business  under  an  alias.  ...  It  is 
through  no  fault  of  his  that  his  name  happens  to  be  the 
same  as  that  of  some  other  man  who  has  already  impressed 
his  personality  on  some  particular  industry.  All  that  is 
required  of  him  is  that  he  shall  use  reasonable  precautions 
to  prevent  confusion  ;  that  he  shall  refrain  from  any  affirma- 
tive act  which  may  produce  it.  .  .  .  In  the  case  of  a 
corporation,  however,  the  situation  is  different.  The  choice 
of  its  name  is  voluntary.  Such  name  is  an  artificial  thing 
which  can  be  selected  by  its  incorporators  from  the  entire 
vocabulary  of  names."  But,  though  the  language  of  this 
case  may  commend  itself  to  reason,  the  distinction  therein 
drawn  was  abrogated  when  the  case  was  overruled  in  April, 
1905,  in  the  United  States  Supreme  Court.2  The  rule  was 
there  laid  down,  for  the  federal  Courts  at  any  rate,  that  "  in 
the  absence  of  contract,  fraud,  or  estoppel,  any  man  may 
use  his  own  name  ...  as  the  whole  or  a  part  of  a 
corporate  name." 

It  is  also  true,  on  the  analogy  of  trade-mark  rights,  that 
when  a  corporation  sells  its  business  it  may  sell  its  name  as 
an  integral  part  of  its  business.  The  modern  cases,  more- 
over, hold  that  such  name  would  pass  with  the  business 
when  sold,  though  no  express  mention  of  it  were  made 
at  the  time  of  the  sale.3     But  when  the  name,  in  which  an 

1  Wyckoff,  Seamans  &  Benedicts.  Howe  Scale  Co.  (1903)  122  Fed. 
348.  The  name  "  Remington  "  was  forbidden  to  a  competing  typewriter 
company. 

2  (1905)  198  U.  S.  118. 

3Steinfield  v.  National  Shirt  Waist  Co.  (N.Y.  1904)  99  App.  Div.  286; 
Merry  v.  Hoopes  (1888)  m  N.  Y.  415;  Holmes,  Booth,  &c.  v.  The 
Holmes,  &c,  Co.,  supra. 
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exclusive  right  is  thus  sought  by  implication,  is  also  the 
name  of  one  of  the  incorporators,  there  is  some  authority 
to  the  effect  that  the  individual  may  thereafter  use  his  name, 
unless  he  has  expressly  agreed  not  to  do  so.1 

The  results  of  delay  in  bringing  suit,2  when  a  trade- 
mark has  been  infringed  upon,  are  set  forth  in  McLean  v. 
Fleming,3  where  the  court  says,  by  Judge  Clifford:  "  Un- 
reasonable delay  in  bringing  suit  is  always  a  serious  objec- 
tion to  relief  in  equity ;  but  cases  arise  .  .  .  before 
the  court  where  the  complainant  may  be  entitled  to  an 
injunction  to  restrain  the  future  use  of  a  trademark  even 
when  it  becomes  the  duty  of  the  court  to  deny  the  prayer  of 
the  bill  ot  complaint  for  an  account  of  past  gains  and 
profits."  How  great  a  delay  is  necessary  to  bar  the  right 
to  protection  against  future  infringement  is  not  clearly  in- 
dicated, but  it  would  seem  from  the  rest  of  this  case  that 
such  delay  would  have  to  be  very  gross  indeed.  For  at 
page  253  the  court  says  "  Equity  courts  will  not  in  general 
refuse  an  injunction  on  account  of  delay4  in  seeking  relief, 
where  the  proof  of  infringement  is  clear,  even  though  the 
delay  may  be  such  as  to  preclude  the  party  from  any  right 
to  an  account  for  past  profits."  While  I  have  not  as  yet 
found  a  case  which  expressly  applies  the  same  rules  to  a 
suit  brought  against  a  corporation  for  infringement  upon 
another's  name,  it  would  seem  that  the  same  reasoning  must 
certainly  so  apply  to  some  extent,  for  the  courts  will  surely 
be  loath  to  deprive  a  corporation  of  the  exclusive  enjoy- 
ment of  its  name,  although  they  may  refuse  recompense 
for  past  losses,  insignificant  in  value  as  compared  with  the 
loss  which  would  result  from  the  continued  infringement.6 

Leaving,  then,  the  cases  on  trade-mark  analogy,  we  may 
say  that  the  courts  of  equity  also  agree  that,  in  granting 
their  relief,  the  circumstances  of  each  case  must  be  con- 

1  Hazelton  Boiler  Co.  v.  Hazelton  Tripod  Co.,  supra ;  Bates  Mfg.  Co. 
v.  Bates  Machine  Co.  (Fed.  1905)  N.  Y.  L.  J.  Oct.  31,  1905,  But  of  course 
he  could  not  actively  attempt  to  deceive  the  public  (id.). 

*  "  Vigilantibus  non  dormientibus  aequitas  subvenit." 
'(1877)  96  U.  S.  245,  251. 

*  This  language  seems  to  indicate  that  no  delay  would  be  sufficient  to 
bring  about  this  result.     There  would,  of  course,  be  some  limit. 

s  But,  see  Colonial  Dames  of  America  v.  Colonial  Dames  of  the  State 
of  N.  Y.  (1899)  29  Misc.  10;  aff'd  173  N.  Y.  586.  This,  however,  was 
not  a  controversy  between  business  corporations. 
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sidered.1  In  practically  every  decision  on  the  subject 
which  I  have  read,  the  court  asserts  that  doctrine  either 
expressly  or  by  implication.  Thus  in  the  case  of  the 
Hygeia  Water  Ice  Co.  v.  The  New  York  Hygeia  Ice  Co.,2 
the  court  refused  an  injunction  to  the  plaintiff  because  of 
the  fact  that  the  plaintiff,  though  older,  was  never  active, 
and  the  defendant  was  a  larger  concern  with  a  business 
growing  by  its  own  industry,  and  apparently  in  no  way  by 
means  of  the  plaintiff's  limited  reputation. 

Reasoning  along  the  same  lines,  the  courts  have  prac- 
tically agreed  that  probability  of  loss,  at  the  least,  from  the 
resemblance  of  names  must  be  shown  as  a  condition  prece- 
dent to  obtaining  relief.  Thus  in  the  case  of  the  Commer- 
cial Advertiser  Association  v.  Haynes,3  the  court  says: 
"  The  rule  is  that,  while  the  court  will  undoubtedly  afford 
relief  against  such  a  simulation  .  .  .  as  is  calculated  to 
mislead  the  public  and  consequently  injure  the  newspaper's 
circulation  .  .  .  ,  yet  it  will  not  interfere  when  no 
harm  has  been  done  ...  or  is  likely  to  be  done."4 
To  the  same  effect  is  the  case  of  the  Hygeia  Water 
Ice  Co.  v.  The  N.  Y.  Hygeia  Ice  Co.6  Actual  loss,  how- 
ever, is  usually  held  unnecessary.0  Thus  it  is  said  in 
the  case  of  The  Roy  Watch  Case  Co.  v.  Camm-Roy 
Watch  Case  Co.:7  "  In  the  present  state  of  the  law  it  is  not 
necessary  upon  the  facts  here  disclosed  for  the  plaintiff  to 
show  any  actual  pecuniary  injury.  The  injury  necessary 
to  sustain  the  action  is  implied  in  the  act  of  the  defendant 
in  wrongfully  appropriating  the  name  of  the  plaintiff." 

Up  to  this  point  I  have  purposely  avoided  any  discus- 
sion of  the  controversy  as  to  what  governing  principle,  as 
I  have  called  it,  lies  at  the  basis  of  equity's  interference  in 
these  cases.     I   have  tried  to  select  language  which  favors 

1  This,  of  course,  is  true  of  all  the  cases  which  come  before  equity. 

2  (1893)  140  N.  Y.  94.         3  (N.  Y.  1898)  26  App.  Div.  279,  281. 

4  See  also  Bradbury  v.  Beeton  (1820)  L.J.  39  Ch.  57;  Clement  v. 
Maddick,  supra ;  Lee  v.  Haley,  supra  ;  Farmers'  Loan  &  Trust  Co.  v,  F. 
L.  &  T.  Co.  of  Kansas  (1888)  1  N.  Y.  Supp.  44. 

5  Supra. 

6  American  Clay  Mfg.  Co.  v.  American  Clay  Mfg.  Co.,  supra.  These 
cases,  also,  seem  to  follow  the  trade-mark  cases.  Cf.  T.  A.  Vulcan  v. 
Myers  (1893)  139  N.  Y.  364. 

7  Supra. 
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neither  one  side  of  the  controversy  nor  the  other.  It  would 
be  well  to  look  into  that  question  at  some  length.  This 
difference  of  opinion  may  be  conveniently  set  forth  by  ex- 
tracts from  a  few  of  the  many  cases  which  support  each 
point  of  view. 

In  the  case  of  Newby  v.  Oregon  Central  Railway,1  Judge 
Deady  of  the  Circuit  Court  of  Appeals  for  the  District 
of  Oregon,  expresses  his  opinion  as  follows :  "  The  corpo- 
rate name  of  a  corporation  is  a  trade-mark  from  the  neces- 
sity of  the  thing,  and  upon  every  consideration  of  private 
justice  and  public  policy  deserves  the  same  consideration 
and  protection  from  a  court  of  equity.  .  .  .  The  mo- 
tives of  the  persons  attempting  the  wrongful  appropriation  are 
not  material.  .  .  .  The  act  is  an  illegal  one  and  must,  if 
necessary,  be  presumed  to  have  been  done  with  an  intent 
to  cause  the  results  which  naturally  flow  from  it. "  In  the  case 
of  Holmes,  Booth  &  Hayden  v.  The  Holmes,  Booth  &  At- 
wood  Mfg.  Co.,1  the  court  says  that  the  existence  of  fraud 
would  seem  to  be  immaterial.  In  the  case  of  The  Roy  Watch 
Case  Co.  v.  The  Camm-Roy  Watch  Case  Co.,1  the  opinion 
is  set  forth  as  follows  :  "  The  courts  of  England  and  the 
United  States  are  unanimous  in  condemning  the  use  of  the 
same  or  a  similar  name  calculated2  to  deceive.  This  is  the 
rule,  regardless  of  the  motive.''3 

On  the  other  hand,  in  the  case  of  Lee  v.  Haley,  cited 
with  approval  in  Chas.  S.  Higgins  Co.  v.  Higgins  Soap 
Co.,  and  in  numerous  other  cases,  the  learned  Justice  says, 
in  delivering  the  court's  opinion:  •'  I  quite  agree  that  they 
[the  plaintiffs]  have  no  property  in  the  name,  but  the  princi- 
ple upon  which  the  cases  proceed  is,  not  that  there  is  prop- 
erty in  the  word  [the  name  of  the  company]  but  that  it  is 
a  fraud  on  a  person4  who  has  established  a  trade,  and  car- 
ries it  on  under  a  given  name,  that  some  other  person 
should  assume  the  same    name,  or  the  same  name  with  a 

1  Supra. 

2  "  Calculated  "  is  evidently  here  used  to  mean  likely  and  not  to  mean 
intended. 

3 See  also  American  Clay  Mfg.  Co.  v.  American  Clay  Mfg.  Co.,  supra. 

4  Although  this  language  would  seem  to  apply  only  to  an  individual, 
nevertheless  the  defendant  in  this  case  was  the  representative  of  a  com- 
pany ;  moreover  the  case  is  often  cited  e.  g.,  in  Chas.  S.  Higgins  Co.  v. 
Higgins  Soap  Co.,  as  applying  to  a  corporation. 
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slight  alteration,  in  such  a  way  as  to  induce  persons  to 
deal  with  him  in  the  belief  that  they  are  dealing  with  the 
person  who  has  given  a  reputation  to  the  name.'' 

In  determining  which  of  these  two  doctrines  is  the  more 
worthy  of  credence,  there  are  several  points  of  view  from 
which  to  consider  the  question.  At  the  outset  we  may  say 
that  probably  the  greater  number  of  authorities,  especially 
of  the  more  recent  ones1,  hold  that  fraud  is  necessary  to 
support  an  action  based  on  alleged  unfair  competition.  The 
authorities  on  the  other  side,  however,  are  amply  sufficient 
to  render  the  question  an  open  one  and  to  justify  a  discus- 
sion which  is  not,  in  any  sense,  an  assault  upon  the  maxim 
"stare  decisis." 

If,  as  Lee  v.  Haley  and  the  cases  following  it  hold,  there 
is  no  property  in  the  corporate  name,  this  rather  conflicts 
with  the  established  rule  that  equity  will  protect  only  those 
rights  which  it  considers  substantial  by  reason  of  the  fact 
that  they  involve  a  right  to  property.2  Following  out  this 
general  principle  of  equity,  we  should  sav  that  all  rights 
which  equity  protects,  whether  against  fraudulent  or  other 
attack,  are  rights  of  property.  The  real  question,  however, 
is  whether  or  not  the  property  of  a  corporation  in  its  name 
is  so  absolute  as  to  be  protected  against  innocent  infringe- 
ment. 

One  of  the  strongest  arguments  which  can  be  urged  on 
behalf  of  those  who  contend  that  no  fraud  is  necessary  is 
suggested  by  the  close  analogy  of  these  cases  to  the  trade- 
mark cases.  The  authorities  are  fairly  well  settled  to 
the  effect  that  a  trade-mark  is  an  exclusive  right  of 
property,  and  will  be  protected,  as  such,  independent 
of  fraud.3  The  name  of  a  corporation  is  valuable  prop- 
erty to  a  corporation  for  exactly  the  same  reason,  in 
this  aspect,  that  a  trade-mark  is  valuable  to  a 
person  selling  goods  thereby  described.  The  value  of  a 
trade-mark   is  well    illustrated  by  Lord  Justice  James,  in 

1  Cf.  Wyckoff  et  al.  v.  Howe  Scale  Co.,  supra ;  A.  von  Faber-Castell  v. 
John  Eberhard  Faber  (N.  Y.  1905)  139  Fed.  257.  In  both  of  these  cases 
it  must  be  noted  that  it  was  sought  to  enjoin  the  use  of  an  individual 's 
name. 

2  Bispham  Eq.  p.  57. 

3  Bispham  Eq.  p.  584;  Goodyear  Glove  Co.  v.  Goodyear  Co.,  supra  ; 
Clarke.  Freeman  (1848)  11  Beav.  112. 
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the  very  interesting  and  authoritative  case  of  Massam  v. 
Thorley's  Cattle  Food  Co.1  :  "  The  words  '  Thorley's  Food 
for  Cattle,'  would  *  *  *  indicate  to  a  purchaser  this, 
1  You  have  always  had  a  very  good  article  called  Thor- 
ley's food  for  cattle.  If  any  article  bears  that  name,  that 
is  to  you  a  guarantee  that  it  comes  from  the  same  place 
from  which  that  has  come  with  which  you  have  hitherto 
been  well  satisfied.'  That,  in  truth,  is  the  meaning,  object 
and  result  of  a  trade-mark."  It  seems  to  me  that  there  is 
absolutely  no  logical  reason  for  distinguishing  between  the 
name  which  a  corporation  has  applied  to  its  output,  first 
having  assumed  the  name  as  its  own,  and  the  name  which 
some  trader  has  applied  to  an  article  of  his  production,  and 
of*which  he  has  made  a  trade-mark.2  In  other  words  it 
seems  to  me  that  the  name  of  a  corporation,  when  applied  to 
articles  of  its  output,  stamps  them  just  as  distinctly,  and  in 
just  the  same  way,  as  the  name  or  device  which  character- 
izes a  trader's  goods. 

Assume,  therefore,  that  a  corporation  should  be  pro- 
tected when  applying  its  name  to  articles  of  its  production. 
Why  should  there  then  be  erected  a  barrier  to  the 
further  operation  of  the  same  principle?  The  name  of 
a  corporation  may  be  valuable  to  it  otherwise  than  as 
a  means  of  describing  its  articles.  The  name  of  a  cor- 
poration, like  that  of  an  individual,  becomes  associated 
in  the  public  mind  with  the  attributes  of  that  corpora- 
tion's personality.  If  these  attributes  are  pleasing,  the 
public,  when  it  hears  or  sees  the  name,  is  inclined  to  look 
with  favor  on  that  which  the  name  represents.  Thus,  while 
the  name  may  gain  a  ready  reception  for  goods  marked 
by  it,  it  may  also  arouse  favorable  consideration  for 
other  mediums  through  which  the  corporation  makes 
its  profit  from  the  public.  In  other  words,  the 
corporation  may  be  enabled,  by  its  name,  to  sell 
to  the  public  its  services  as  well  as  its  substantial  out- 
put. Thus  a  name  of  pleasing  connotation  is  as  valuable, 
for  example,  to  an  insurance  company,  or  a  construction 
company,  as   to  a   corporation   which   manufactures  type- 

1  (1880)  14  Ch.  Div.  748. 

2  Either  by  registering  it  or  otherwise.  Of  course,  it  need  not  be 
registered. 
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writers  or  hats.  But  what  difference  is  there  whether  it  is 
title  insurance  or  typewriters  which  the  corporation  is  able 
to  sell  to  the  public  by  means  of  its  name  ?  The  value  of 
the  name  is  that  it  suggests  ability,  whether  it  be  ability  to 
perform  pleasing  services  or  to  manufacture  satisfactory 
goods. 

Of  course  the  corporate  name  might  be  of  value  to  the 
corporation  merely  as  a  means  of  gaining  public  bounty  for 
the  objects  which  it  holds  dear,  and  which  its  name  sug- 
gests to  be  worthy.1  Here,  likewise,  the  public  is  paying 
for  services,  though  the  service  is  rendered  to  other  mem- 
bers of  the  public  than  those  who  pay  for  it.  The  rights 
of  a  corporation  not  organized  for  profit,  however,  we  may 
omit  from  this  discussion,  since  the  terms  "  unfair  trade  " 
and  "  unfair  competition  "  do  not  strictly  apply  to  corpora- 
tions of  that  character.2 

It  would  seem,  then,  that  the  corporate  name,  when  ap- 
plied to  the  services  or  articles  offered  by  the  corporation, 
stamps  them  as  acceptable  in  just  the  same  way  as  a  trade- 
mark makes  salable  the  goods  described  thereby.  It  is 
quite  well  settled  that  trade-marks  should  be  protected 
against  all  infringement,  whether  by  fraud  or  otherwise. 
It  would  seem,  therefore,  that  the  same  rule  should  apply 
to  corporate  names.3 

To  justify  equity's  interference,  the  resemblance  between 
the  name  sought  to  be  protected  and  that  sought  to  be  as- 
sumed must  be  strong  enough  to  deceive  the  public,  or, 
more  accurately,  those  members  of  the  public  concerned, 

1  For  example,  the  "  Society  for  Prevention  to  Cruelty  to  Children." 

2  See  Colonial  Dames  of  America  v.  Colonial  Dames  of  N.  Y.,  supra, 
at  p.  13.  A  similar  question,  however,  has  arisen  as  to  non-business 
corporations.  The  name  "  Society  of  the  War  of  1812  "  was  protected  in 
Society  of  the  War  of  181 2  v.  Society  of  the  War  of  181 2  in  the  State  of 
N.  Y.  (1900)46  App.  Div.  568;  also  the  name  "  Young  Women's  Christian 
Assn.,"  in  International  Committee  of  the  Y.  W.  C.  A.  v.  The  Y.  W.  C.  A. 
of  Chicago  (1902)  194  111.  194. 

3  An  exception  may  be  strongly  urged  where  it  is  sought  to  restrain  an 
individual  from  giving  his  name  to  a  corporation.  To  allow  the  exception 
would  not  militate  against  the  principle  contended  for,  since  the  right  of 
the  individual  to  his  name  would  then  be  regarded  as  a  paramount  right 
of  property,  before  which,  in  the  absence  of  fraud,  the  property  previously 
acquired  in  the  same  name  by  a  corporation  would  have  to  give  way.  In 
other  words,  the  right  of  the  corporation  would  still  be  a  right  of  property, 
though  an  inferior  one.  Such  an  exception  would  be  consistent  with  the 
strongest  recent  authority,  viz.,  Wyckoff  et  ah.  v.  Howe  Scale  Co.,  supra. 
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whose  senses  of  discrimination  are  reasonably  keen. 1  This 
is  not  important,  however,  as  to  the  question  of  "  fraud  vel 
non,"  since  the  public  might  be  deceived  by  an  innocently 
created  likeness  of  name  as  well  as  by  a  fraudulently 
created  one,  though  perhaps  not  as  readily. 

We  should  bear  in  mind,  however,  that  the  subject  of 
this  discussion  is  the  restraint  imposed  by  equity  to  prevent 
"  unfair  "  trade  and  "  unfair  "  competition.  It  would  seem, 
at  first  blush,  that  the  corporation  which  competes  unfairly 
in  this  respect  competes  fraudulently.  If  the  word  "  unfair" 
be  taken  in  its  popular  sense  it  undoubtedly  carries  with  it 
such  a  connotation,  and  yet,  looking  at  the  word  more 
carefully,  it  seems  quite  apparent  that  the  unfairness  may 
be  considered,  both  as  committed  by  one  party,  and  as  com- 
mitted upon  the  other.  That  is  to  say,  an  act  might  be 
unfair  by  reason  of  the  intent  of  the  person  who  committed 
it,  or  the  same  act  might  be  unfair  because  of  the  unfortu- 
nate situation  of  the  person  affected  by  it.  So,  in  this  case, 
competition  might  be  unfair  because  the  newly  formed  cor- 
poration assumed  a  name  already  appropriated,  having  in 
mind  to  deceive  the  patrons  of  the  older  corporation  to  its 
loss,  or  it  might  be  unfair  because,  by  reason  of  the  assump- 
tion of  such  a  name  by  the  newer  corporation,  even  inno- 
cently, the  older  corporation  might  be  compelled  to  meet 
unjust  opposition  from  the  unfortunate  fact  that  the  newer 
corporation  had  chanced  to  happen  upon  its  name.  In  other 
words,  in  the  latter  case  it  would  not  make  any  particular 
difference  to  the  older  corporation  when  it  had  lost  its  cus- 
tomers, whether  it  had  lost  them  by  the  fraud  of  the  new 
competitor,  or  by  a  mere  innocent  coincidence  in  the  choice 
of  names. 

Taking  into  consideration  the  fact  that  the  question  at 
hand  is  the  restraint  imposed  on  the  action  of  the  newer 
corporation  in  the  manner  of  its  competition,  it  would  seem 
that  the  unfairness  must  be  considered  as  to  the  party  com- 
mitting it,  and  that  therefore  fraud  would  form  a  necessary 
part  of  the  unfairness  in  question.  And  yet,  even  though  it 
does  seem  that  the  unfairness  here  considered  lies  primarily 
in  the  action  of  the  newer  corporation,  nevertheless  com- 
petition  which  was  unfair,  primarily,  by  reason  of  thesitua- 
1  Supra. 
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tion  of  the  party  affected  by  it  would  be  unfair,  incidentally, 
as  to  the  party  which  derived  advantage  from  the  situation, 
however  innocently.  In  other  words,  there  might  be  inno- 
cently unfair  competition  as  well  as  competition  fraudu- 
lently unfair.  But  however  nicely  we  may  draw  such  dis- 
tinctions of  meaning,  the  fact  remains  that  unfair  competi- 
tion, in  connection  with  this  subject,  undoubtedly  suggests 
fraudulent  action,  and  that,  as  to  this  count,  those  who 
allege  the  necessity  of  fraud  have  somewhat  the  advan- 
tage,, if  the  words  chosen  by  the  courts  have  been  well 
selected. 

As  a  matter  of  fact,  it  is  very  seldom  indeed  that  a  cor- 
poration assumes  a  name  already  in  use  and  profits  by  the 
assumption  of  such  name  without  knowing  that  the  name 
is  already  in  use.  For,  if  the  first  corporation  has 
acquired  any  considerable  reputation,  so  that  its  name 
has  become  a  means  of  selling  its  goods  or  services, 
surely  those  who  enter  the  same  field  in  competi- 
tion must  almost  always  know  the  name  of  a  dan- 
gerous rival.  Whether,  in  assuming  the  same  name,  the 
second  corporation  intends  to  create  confusion  and  thereby 
to  derive  illicit  profit  is  another  question,  but  one  which,  as 
a  rule,  may  be  as  readily  answered.  For  if  the  new  cor- 
poration knows  that  a  name  is  already  in  use,  and  there- 
upon assumes  that  name,  we  may  reasonably  suppose  that 
it  hoped  to  profit  from  such  a  course  of  action.  To  be  sure 
this  would  not  necessarily  be  true  if  the  name  assumed  were 
also  the  name  of  an  incorporator,  or  if  it  were  otherwise  an 
especially  convenient  one.  Yet,  in  the  vast  majority  of  the 
cases  which  come  before  the  courts,  it  is  true  that  fraudu- 
lent intent  in  some  degree  is  present. 

Therefore  we  may  reason  that,  since  names  already  in 
use  and  well  known  are  seldom  assumed  without  fraud- 
ulent design,  many  courts,  from  their  general  observation 
of  these  cases,  have  allowed  themselves,  without  giving 
particular  thought  to  the  matter,  to  appear  to  have  ac- 
cepted the  idea  that  such  assumption,  where  condemned, 
is  always  a  scheme  of  unjust  gain.  They  have,  therefore, 
loosely  applied  to  such  assumption  the  terms  "  unfair  trade  " 
and  "  unfair  competition  "  and,  by  the  use  of  these  terms, 
have  apparently  founded  the  jurisdiction  of   equity  upon 
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fraud.  But  it  would  seem  that,  however  much  those  courts 
may  thus  impliedly  limit  their  jurisdiction  in  these  cases, 
the  interference  of  equity  to  protect  the  corporate  name  is 
based  upon  a  broader  governing  principle — that  no  person 
shall  be  deprived  of  his  property  except  by  due  process  of 
law. 

Harold  C.  McCollom. 
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NOTES. 


The  Test  of  Public  Service  Justifying  State  Control. — 
Under  the  doctrine  set  forth  in  Munn  v.  Illinois  (1876)  94  U.  S. 
113,  that  "when  one  devotes  his  property  to  a  use  in  which  the 
public  has  an  interest,  he  in  effect  grants  to  the  public  an  interest 
in  that  use,  and  must  submit  to  be  controlled  by  the  public  for  the 
common  good  to  the  extent  of  the  interest  he  has  thus  created, "the 
duty  of  public  service  has  been  extended  to  a  much  larger  sphere  of 
business  enterprises  than  was  included  in  any  prior  conception  of 
public  service.  See  People  v.  Budd  (1889)  117  N.  Y.  1;  Nash  v. 
Page  (1882)  80  Ky.  539  ;  Stock  Exchange  v.  Board  0/  Trade 
(1889)  127  111.  153  ;  Co/ting  v.  Kansas  City,  etc.  Co.  (1897)  82  Fed. 
Rep.  839  ;  Slate  of  Mo.  v.  Telephone  Co.  "(1885)  23  Fed.  Rep.  539. 
A  recent  Indiana  case,  declaring  that  a  telegraph  company,  engaged 
in  buying  up  stock  quotations  from  a  board  of  trade  and  selling 
them,  is  a  public  service  company  as  regards  such  business,  furnishes 
a  typical  illustration  of  this  class  of  cases.  Western  Union  Tele- 
graph Co.  v.  Slate  ex  rel.  Elevator  Co.  (Ind.  1905)  76  N.  E.  100. 

The  doctrine  of  Munn  v.  Illinois  has  been  severely  criticised, 
State  ex  rel.  v.  Associated  Press  (1901)  159  Mo.  410,  and  the  test 
as  to  what  circumstances  and  conditions  must  exist  to  justify  the 
courts  in  holding  that  property  is  devoted  to  public  service,  and 
subject  to  public  control  without  leaving  such  decision  open  to  the 
constitutional  objection  of  taking  property  without  due  process,  is 
exceedingly  vague  and  unsatisfactory. 

With  respect  to  common  carriers,  innkeepers,  farriers,  and  other 
similar  undertakings,  at  common  law,  they  were  held  to  be  public 
servants,  because  they  held  themselves  out  to  serve  the  public  indif- 
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ferently,  Gisbourn  v.  Hurst  (1710)  1  Salk.  249,  and  because  the 
nature  of  the  undertaking  was  such,  by  reason  of  monopolistic  or 
other  economic  conditions,  that  the  public  must  repose  a  great  de- 
gree of  trust  in  them,  and  there  was  great  opportunity  afforded  for 
defrauding  or  oppressing  the  public.  Lane  v.  Cotton  (1701)  12 
Mod.  473,  482,  484;  Coggs  v.  Bernard  (1704)  2  Ld.  Raym.  909, 
918  ;  Doct.  &  Stud.  Dial.  2  ch.  38  ;  Co.  Lit.  vol.  3,  89  a,  (6),  (7); 
Jones,  Bailments  103,  104.  It  was  also  held  that  when  a  person 
or  corporation,  undertaking  to  serve  the  public,  was  granted  a 
legal  monopoly,  or  other  exclusive  privilege,  by  the  sovereign  power, 
he  was  subject  to  public  control,  because  of  the  public  necessity 
created,  Bolt  v.  Stennett  (1800)  8  Term  Rep.  606  ;  Anonymous 
(1800)  8  Term  Rep.  608,  note;  Alnutt  v.  Inglis  (1810)  12  East 
527  ;  Lord  Hale.  De  P or tibus  Maris,  1  Har.  Tracts  77,  78  ;  Lord 
Hale,  De  Juris  Maris,  id.  6,  7,  but  these  cases  would  seem  to  form 
a  distinct  class  by  themselves,  since,  apart  from  any  right  of  con- 
trol because  of  the  public  necessity  created,  the  public  would  un- 
doubtedly have  a  right  to  control  the  enterprise  because  of  the  grant 
given. 

Aside  from  the  cases  where  there  is  a  public  grant,  then,  the 
rule  to  be  deduced  from  the  early  common  law  decisions  would  seem 
to  be  that  where  there  is  a  general  holding  out  to  serve  the  public 
under  such  monopolistic  or  other  economic  conditions  as  to  create 
a  public  necessity,  the  business  is  affected  with  a  public  interest  and 
subject  to  public  control.  The  doctrine  of  Munn  v.  Illinois  is, 
therefore,  simply  an  application  of  this  old  rule  to  a  new  set  of 
facts.  See  Nash  v.  Page,  supra.  Previous  to  Munn  v.  Illinois,  this 
rule  was  repeatedly  applied  in  the  United  States,  but  only  to  enter- 
prises which  were  analagous  to  those  held  to  be  public  at  common 
law.  Dwight  v.  Brewster  (1822)  1  Pick.  50;  Messenger  v.  Rail- 
road (1873)  36  N.  J.  L.  407;  Buckland  v.  Adams  Express  Co. 
(1867)  97  Mass.  124  ;  Busey  &  Co.  v.  Transportation  Co.  (1872) 
24  La.  Ann.  165  ;  Pate  v.  Henry  (1833)  5  Stew.  &  P.  101. 

The  decision  of  Munn  v.  Illinois  would  seem  to  be  authority  for 
the  proposition  that  this  principle  is  alive  and  applicable  to  the  new 
economic  conditions  which  arise  to-day,  and  that  the  duty  of  public 
service  is  not  limited  to  those  enterprises  held  to  be  public  at  com- 
mon law  and  to  those  in  which  the  public  has  an  interest  of  a  pro- 
prietary nature.  An  analogous  tendency  of  the  courts  to  extend  a 
rule  of  law  beyond  previously  established  limits  is  found  in  the  case 
of  certain  western  States,  where  the  granting  of  eminent  domain  to 
private  irrigating  or  mining  enterprises  is  justified  on  the  ground 
that  the  peculiar  economic  and  industrial  conditions  impress  them 
with  a  public  interest.  See  6  Columbia  Law  Review  46.  Grant- 
ing, then,  that  those  facts  and  circumstances  exist,  which  under  this 
rule  determine  public  service,  the  constitutional  objection  to  the 
Munn  v.  Illinois  decision  would  not  seem  to  be  valid,  since  an  en- 
terprise correctly  held  to  be  public,  is  a  fortiori  subject  to  public 
control.  The  owner,  by  undertaking  to  serve  the  public  under  the 
conditions  which  create  public  interest,  must  be  deemed  to  have 
devoted  his  property  to  public  use,  so  that  it  may  be  said  that  he, 
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himself,  determines  whether  or  not  his  business  is  to  be  public.  In 
ascertaining  whether  the  facts  which  determine  public  service  to  ex- 
ist, general  public  welfare,  alone,  would  not  seem  to  be  enough  to 
create  public  interest,  since  the  public  welfare  is,  to  some  extent, 
bound  up  in  all  private  enterprises,  but,  it  seems  that  a  business  is 
not  affected  with  the  public  interest,  unless  there  is  a  holding  out 
to  serve  the  public  under  conditions  so  monopolistic  as  to  make  it 
possible  for  the  owner  to  oppress  the  public  with  high  prices  and 
unjust  discrimination.  It  must  necessarily  rest  in  the  discretion  of 
the  courts  to  apply  this  rule  only  to  cases  where  there  is  an  actual 
public  necessity  created. 

All  the  facts  which  determine  public  service  seem  to  be  present 
in  the  principal  case,  so  that  it  is  in  accordance  with  correct  princi- 
ple, as  well  as  established  authority.  See  Stock  Exchange  v.  Board 
of  Trade,  supra.  The  case  is  made  additionally  strong  because  of 
the  fact  that  the  business  is  carried  on  in  close  connection  with,  and 
by  means  of  the  telegraph  business,  which  has  long  been  recognized 
as  a  public  service  company.  Parks  v.  Telegraph  Co.  (1859)  22 
Cal.  423. 

Former  Jeopardy  in  the  Conviction  of  a  Higher  Offense  on 
New  Trial. — It  is  universally  held  that  a  defendant,  who  procures 
a  judgment  of  conviction  to  be  set  aside,  may  be  tried  anew  for  the 
same  offense.  The  reason  given  is  that  the  constitutional  protec- 
tion against  being  twice  put  in  jeopardy  may  be  waived,  and  that 
the  defendant's  action  operates  as  a  waiver.  Bishop's  New  Criminal 
Law    §§  995,  998. 

The  Supreme  Court  of  the  United  States,  by  a  division  of  five 
to  four,  has  recently  held,  where  upon  an  indictment  for  a  greater 
offense  the  jury  finds  the  accused  not  guilty  of  that  offense,  but 
guilty  of  a  lower  one  included  in  it,  and  upon  an  appeal  by  the  de- 
fendant, the  judgment  is  reversed  and  a  new  trial  ordered,  that  he 
may  be  tried  on  the  new  trial  for  the  greater  offense  set  forth  in  the 
indictment,  of  which  he  was  previously  acquitted.  Trono  v.  United 
States  (1905)  26  Sup.  Ct.  Rep.  121.  The  new  trial  will  proceed 
as  if  the  verdict  of  acquittal  never  had  been  rendered.  The  pre- 
vailing opinion  held  that  the  judgment  is  entire  and  that  on  appeal 
by  the  defendant  he  cannot  appeal  from  the  judgment  of  convic- 
tion alone,  but  must  be  considered  to  appeal  from  the  judgment 
of  acquittal  as  well.  It  then  applied  the  doctrine  of  waiver  to  this 
theory  of  the  entirety  of  the  judgment  and  concluded  that  the  ac- 
cused waives  his  defense  of  prior  jeopardy  as  to  the  entire  judg- 
ment. Mr.  Justice  Holmes  concurs  in  the  result  without  writing 
an  opinion.  His  concurrence  is  probably  upon  the  ground  given 
in  his  dissenting  opinion  in  Kepner  v.  United  States  (19031)  195  U. 
S.  100  and  not  upon  the  ground  that  the  judgment  is  single.  The 
case  can,  therefore,  hardly  be  said  to  be  authority  for  that  proposi- 
tion. It  is  clear  that  a  defendant  has  not  the  slightest  intention  of 
appealing  from  a  judgment  of  acquittal  in  his  favor.  The  case 
must  accordingly  stand  or  fall  with  the  proposition  that  the  verdict 
is  indivisible. 
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Though  the  distinction  is  not  made  in  the  books,  there  would 
seem  to  be  a  vital  difference  between  those  cases  in  which  the  in- 
dictment contains  but  one  count,  and  the  only  express  verdict  is 
one  of  guilty  to  a  part  of  the  charge,  the  acquittal  as  to  the  re- 
mainder not  being  express,  but  arising  only  by  legal  intendment 
from  the  verdict  of  conviction,  and  the  cases  in  which  the  partial 
acquittal  is  expressly  made  by  the  jury.  The  principal  case  comes 
within  the  latter  division,  as  it  was  explicitly  pronounced  in  the 
judgment  of  the  trial  court  that  the  defendants  were  not  guilty  of 
murder.  In  the  former  class  of  cases  the  verdict  would  of  neces- 
sity be  single,  because  the  acquittal  is  merely  an  inference.  In 
the  latter  class  the  acquittal  being  expressly  found  by  the  jury  and 
not  being  a  mere  implication,  there  is  nothing  inherent  in  the  ver- 
dict which  would  prevent  its  separation  into  two  for  the  purposes 
of  appeal. 

Where  the  verdict  contains  several  counts  the  verdict  is  divisible. 
Cooley,  Constitutional  Limitations,  7th  ed.,  469.  Where  it  con- 
sists of  but  one  count  charging  several  distinct  crimes  the  verdict  is 
likewise  separable.  Stale  v.  Bruffey  (1882)  75  Mo.  388.  In  a 
civil  case  an  appeal  may  be  taken  from  a  part  of  a  decree  or  judg- 
ment when  the  portion  appealed  from  can  be  intelligently  treated  by 
itself.  Luck  v.  Luck  (1890)  83  Cal.  574;  Gleiser  v.  McGregor 
(1892)  85  Iowa  489;  Hall  v.  MCormick  (1883)  31  Minn.  280. 
Why  should  not  the  same  rule  be  applied  where  the  indictment 
contains  but  one  count  and  there  is  a  verdict  of  acquittal  as  to  the 
larger  offense  and  a  verdict  of  conviction  as  to  a  smaller  offense  ? 

The  weight  of  authority  is  opposed  to  the  view  taken  by  the  prin- 
cipal case,  both  where  the  acquittal  is  expressed  and  where  it  is  im- 
plied. See  cases  in  the  margin  of  the  dissenting  opinion  of  Mr. 
Justice  McKenna  and  2  Columbia  Law  Review  118.  In  some 
States,  statutes  have  consequently  been  passed  to  the  effect  that  the 
granting  of  a  new  trial  places  the  parties  in  the  same  position  as  if 
no  trial  had  been  had.  The  statutes  have  been  held  constitutional. 
Commonwealth  v •.  Arnold  (1884)  83  Ky.  1;  State  v.  McCord  (18 71)  8 
Kansas  232.  The  right  to  appeal  and  to  obtain  a  reversal  is  not  a 
constitutional  right.  The  legislature  may  attach  as  a  condition  to 
its  exercise  that  the  appellant  surrender  his  constitutional  protection. 
This  reasoning  cannot  be  applied  to  the  defendant  in  the  principal 
case,  as  there  was  no  previous  decision  in  the  United  States  Su- 
preme Court  in  accord  with  it,  and  he  consequently  was  not  in  the 
position  of  relinquishing  a  constitutional  right  to  obtain  a  privilege. 

It  may  be  that  the  decision  of  the  Supreme  Court  is  sound  in 
policy,  as  it  will  frequently  deter  guilty  defendants  from  seeking  a 
reversal  of  their  conviction  and  will  not  usually  have  that  effect  upon 
those  who  are  innocent.  It,  however,  deprives  a  defendant  of  his 
constitutional  right. 


Impairment  of  Contract  Obligation  Without  Actual  Loss. — 
The  doctrine  of  the  United  States  Supreme  Court,  enunciated  in  Green 
v.  Biddle  (1823)  8  Wheat.  1,  adopted  in  Bronson  v.  Kinzie  (1843)  l 
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How.  311,  that  the  constitutional  provision  that  "  no  State  shall 
pass  any  .  .  .  law  impairing  the  obligation  of  con- 
tracts "  is  as  clearly  violated  by  a  law  which  diminishes  the  remedy 
for  breach  as  by  a  law  which  changes  the  terms  of  the  contract,  has 
been  repeatedly  reaffirmed.  The  remedy  existing  at  the  time  of  its 
inception  is  considered  a  part  of  the  contract,  and  any  statute  giving 
total  or  partial  immunity  for  a  breach,  by  diminishing  the  duty  of 
performance,  thereby  impairs  the  obligation  of  the  contract. 
McCracken  v.  Hayward  (1844)  2  How.  U.  S.  608,  612.  Will  the 
statute  be  declared  unconstitutional,  however,  if  there  is  no  actual 
loss  to  either  contracting  party  ?  Presumption  is  in  favor  of  consti- 
tutionality. The  principle  that  even  a  slight  infringement  of  con- 
tract rights  is  prohibited  by  the  constitution,  Planters  Bank  v. 
Sharp  (1848)  6  How.  U.  S.  301,  327,  is  not  inconsistent  with  a 
theory  based  on  actual  loss.  The  question  arises  in  an  execution 
sale  to  satisfy  a  judgment  obtained  on  a  contract.  If  the  judgment 
creditor  has,  as  a  matter  of  fact,  received  full  satisfaction  can  the 
sale  be  declared  to  have  been  made  under  the  statute  existing  at  the 
time  of  inception  of  the  contract,  merely  because,  had  the  judgment 
been  greater,  a  sale  under  the  subsequent  statute  would  have  pro- 
duced only  partial  satisfaction  ?  In  a  recent  California  case  a  statute 
extending  the  time  of  redemption  from  execution  sale  was  held 
unconstitutional  as  to  judgments  on  contracts  entered  into  prior  to 
the  passage  of  the  statute.  There  was  no  inquiry  as  to  whether  the 
judgment  creditor  had  received  full  satisfaction  out  of  the  proceeds 
of  the  sale  ;  and  the  execution  purchaser  was  allowed  to  raise  the 
question  in  a  suit  for  recovery  of  the  land,  after  the  expiration  of  the 
period  of  redemption  provided  by  the  earlier  statute.  Welsh  v. 
Cross  (Cal.  1905)  81  Pac.  229. 

If  the  proceeds  at  an  execution  sale  under  the  new  statute  will  not 
satisfy  the  judgment  creditor,  he  may  have  an  order  for  sale  under 
the  prior  statute.  McCracken  v.  Hayward,  supra ;  Quackenbush  v. 
Danks  (N.  Y.  1845)  r  Denio  128.  If  the  sale  has  taken  place  with- 
out bringing  satisfaction,  he  may  have  a  decree  that  the  sale  was 
under  the  prior  statute,  which  will  benefit  him  where  he  is  the  execu- 
tion purchaser.  Barnitz  v.  Beverly  (1896)  163  U.  S.  118.  Where, 
however,  there  has  been  satisfaction,  there  would  seem  to  be  no 
actual  impairment  of  the  contract,  and  no  ground  for  raising  the 
question  of  constitutionality.  Turpin  v.  Lemon  (1902)  187  U.  S. 
51,  60.  To  allow  the  execution  purchaser,  not  a  party  to  the  con- 
tract, to  claim,  under  such  circumstances,  that  his  title  is  held 
under  the  prior  statute,  seems  a  further  error.  The  second  statute 
being  on  the  statute  books  at  the  time  of  the  sale,  would  seem  to 
govern  it.  A  retrospective  statute  is  not  void  merely  as  such. 
Railroad  v.  Nesbit  (1850)  10  How.  U.  S.  395,  410.  If  the  creditor 
has  obtained  an  order  to  sell  under  the  prior  statute,  as  in  McCracken 
v.  Hayward,  supra,  the  execution  purchaser  would  not  raise  the 
question  of  constitutionality,  that  having  been  done  by  the  creditor, 
but  would  merely  show  the  title  he  actually  took  by  the  sheriff's 
deed.     Or  even  without  satisfaction,  if  the  judgment  creditor  con- 
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sents  to  the  enforcement  of  the  new  statute,  the  execution  purchaser 
should  not  be  allowed  to  claim  unconstitutionality.  A  person  may 
waive  a  constitutional  provision  made  for  his  benefit.  Baker  v. 
Braman  (N.  Y.  1843)  6  Hill  47;  and  it  has  been  held  that  only 
a  party  to  the  contract  may  complain  of  the  impairment  of  its  obli- 
gation. People  v.  Brooklyn  &c.  Co.  (1882)  89  N.  Y.  75  ;  State  ex 
rel.  Perkins  v.  Montgomery  Light  Co.  (1893)  102  Ala.  594  ;  see  also 
Tyler  v.  Judges  of  Court  of  Registration  (1900)  179  U.  S.  405,  and 
Wellington  et  al.  Petitioners  (Mass.  1834)  16  Pick.  87. 

On  these  two  questions  the  decisions  of  the  United  States  Su- 
preme Court  are  in  conflict.  In  Bronson  v.  Kinzie,  supra,  the  judg- 
ment creditor  was  granted  an  order  for  sale  unrestricted  by  the 
conditions  of  the  new  statute,  without  any  inquiry  as  to  whether 
otherwise  there  would  be  satisfaction  of  his  judgment.  In  Ed- 
wards v.  Kearzey  (1877)  96  U.  S.  595,  the  execution  purchaser 
was  allowed  to  invoke  the  constitutional  provision,  but  as  the  new 
statute  would  have  exempted  all  the  debtor's  property,  the  sheriff 
had  levied  and  sold  under  the  earlier  statute.  In  Howard  v.  Bug- 
bee  (i860)  24  How.  U.  S.  461,  the  purchaser  invoked  the  consti- 
tutional provision  successfully,  although  there  was  no  inquiry  as  to 
whether  the  creditor  had  been  satisfied.  On  the  other  hand  in 
Hooker  v.  Burr  (1904)  194  U.  S.  415,  following  Conn.  Mutual  Life 
Ins.  Co.  v.  Cushman  (1882)  108  U.  S.  51,  it  was  held,  first,  that 
there  must  be  an  actual  impairment  of  the  contract ;  second,  that 
if  a  party  to  the  contract  has  not  been  injured,  or  has  consented  to 
the  enforcement  of  the  second  statute,  the  execution  purchaser, 
not  a  party  to  the  contract,  cannot  raise  the  question  of  constitu- 
tionality, and  as  to  him  the  later  statute  was  in  force.  The  logic 
of  this  latest  decision  seems  unassailable. 


Partnership  Liability  for  Unauthorized  Tort  of  Partner. — 
The  liability  of  one  partner  for  the  unauthorized  torts  of  the 
other  rests  on  the  principles  of  agency.  Ashforth  v.  Stanwix  (i860) 
3  E.  &  E.  701  ;  Pollock,  Digest  of  Partnership,  6th  ed.  47  ;  Bur- 
dick  on  Partnership,  194  (note  3).  Thus  he  is  responsible  for  such 
acts  of  his  partner  as  fall  within  the  ' '  scope  of  the  authority  ap- 
parently conferred  upon  him."  Lindley  on  Partnership,  157.  Upon 
the  words  of  the  rule  the  courts  are  agreed.  It  is  when  they  come 
to  decide  what  the  rule  means  in  any  given  case  that  we  find  the 
diversity.  A  manifestation  of  a  tendency  to  narrow  the  "  scope  of 
authority  "  is  seen  in  a  recent  Maryland  case,  Bernheimer  Bros.  v. 
Becker  (Md.  1905)  62  Atl.  526.  The  defendants  were  copartners 
in  conducting  a  store.  The  manager  of  their  shoe  department, 
suspecting  the  plaintiff  of  stealing,  arrested  her,  and  having  de- 
tained and  searched  her  in  the  presence  and  under  the  direction  of 
one  of  the  members  of  the  firm,  found  nothing.  The  innocent 
partner  was  held  not  liable  in  damages  to  the  plaintiff  on  the 
ground  that  "one  partner  has  no  power  to  bind  the  firm  to  the 
commission  of  a  wrongful  act  without  the  previous  consent  or  sub- 
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sequent  concurrence  of  the  partners."  This  decision  is  based  on  a 
previous  Maryland  case,  Kirk  v.  Garrett  (1896)  84  Md.  383,  which 
goes  mainly  on  the  unsatisfactory  ground  that  the  offending  part- 
ner cannot  by  his  wrong  "  drag  in  "  the  innocent  one.  That  case 
however  is  clearly  distinguishable  since  there  the  unauthorized  de- 
tention by  one  of  the  partners  was  not  for  the  recovery  of  firm 
property  but  for  the  purpose  of  having  the  plaintiffs  give  testimony 
for  the  conviction  of  others  who  were  charged  with  stealing  from 
the  firm.  The  innocent  partner  was  rightly  held  not  liable  just  as 
in  the  case  of  unauthorized  malicious  prosecution,  Farrell  v. 
Friedlander  (1892)  63  Hun  254,  257;  Marks  v.  Hastings  (1892) 
101  Ala.  165,  or  the  arrest  of  a  would-be  thief  to  secure  conviction, 
Edwards  v.  London  N.  W.  R.  Co.  (1870)  L.  R.  5  C.  P.  44  5  5  Turn- 
pike  Co.  v.  Green  (1897)  85  Md.  161.  In  these  cases  the  innocent 
partner  is  not  held  since  the  act  cannot  be  said  to  have  been  in  and 
for  the  firm  business.  But  where  ordinary  legal  proceedings  have 
been  instituted  by  one  partner  without  the  other's  knowledge  for 
the  recovery  of  firm  property,  in  the  course  of  which  an  attachment 
is  levied  on  the  goods  of  a  stranger  to  the  action,  the  firm  is  liable 
in  tort,  Kuhn  v.  Weil  (1880)  73  Mo.  213,  even  though  the  litiga- 
ting partner  knows  that  they  are  the  wrong  goods.  Harvey  v.  Adams 
(1875)  32  Mich.  472.  It  has  been  suggested  that  there  is  implied 
authority  to  protect  the  principal's  interests  by  causing  the  arrest  of 
a  person  who  is  believed  to  be  infringing  them,  but  not  to  seek  to 
punish  after  the  attempt  has  ceased.  Huffcut  on  Agency,  309  ; 
Allen  v.  London  &  S.    W.  R.  Co.  (1870)  L.  R.  6  Q.  B.  65. 

The  favorite  reason  for  decisions  similar  to  that  in  the  prin- 
cipal case  is  that  no  authority  to  do  a  thing  which  the  principal 
could  not  lawfully  do,  can  be  presumed.  Mali  v.  Lord  { 1868)  39 
N.  Y.  381  ;  Kirk  v.  Garrett,  supra;  Petrie  v.  Lamont  (1841)  Car. 
&  Marsh.  93.  The  case  of  Mali  v.  Lord  was  an  action  against 
the  members  of  a  firm  for  the  act  of  their  superintendent  who  had 
attempted  to  recover  firm  property  by  the  means  used  in  the  princi- 
pal case,  except  that  he  called  in  an  officer  of  the  law  to  aid  him. 
The  extreme  of  this  doctrine,  which  has  been  severely  criticized, 
Huffcut  on  Agency,  309;  Burdick  on  Partnership,  197,  appears 
where  one  partner  refused  to  return  collateral  taken  by  him  as 
security  for  a  usurious  loan  made  by  him  in  the  partnership  busi- 
ness, and  the  innocent  partner  is  not  held  in  conversion.  Graham 
v.  Meyer  (N.  Y.  1858)  4  Blatch.  129.  This  case  however  is  to 
be  distinguished  from  the  case  where  an  agent  in  making  the  loan 
extorts  a  commission  from  the  borrower  which  raises  the  cost  of 
the  loan  to  usury  where  the  principal  is  not  held  because  the  act  is 
plainly  for  the  agent's  own  benefit.  2  Columbia  Law  Review 
256.  The  English  courts  have  decided  that  when  railroad  com- 
panies have  by  statute  the  right  to  arrest  pa.^sengers  for  defrauding 
them  of  fares,  they  are  liable  for  the  mistakes  of  their  conductors 
in  such  cases.  Goff  v.  G.  N.  R.  Co.  (1861)  3  E.  &  E.  672  ;  Moore 
v.  Met.  R.  Co.  (1872)  L.  R.  8  Q.  B.  36.  In  the  absence  of  this 
statute  the  reverse  is  true.    Poultonv.  London  &  S.  W.  R.  Co.  (1867) 
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L.  R.  2  Q.  B.  534.  It  is  submitted  that  this  position  is  untenable 
since  the  servant  has  the  duty  of  protecting  the  interest  of  the 
company,  and  his  decision  as  to  what  means  should  be  used  in 
any  given  case  should  bind  the  company.  To  say  that  in  no  case 
where  the  principal  would  not  have  had  the  right  to  do  the  act, 
can  he  be  held,  is  to  say  that  he  is  never  liable  for  the  unauthorized 
tort  of  his  agent.  It  cannot  be  said  that  the  principal  would  have 
the  right  to  violate  the  revenue  laws,  Stockwellv.  U.  S.  (1871)  13 
Wall.  531  ;  Rex  v.  Strannyforth  (1721)  Bunb.  97;  or  to  commit 
forgery,  Boardman  v.  Gore  (18 19)  15  Mass.  331  ;  or  to  publish  a 
criminal  libel,  Rex  v.  Walter  (1799)  3  Espin.  21  ;  or  to  obstruct 
omnibuses,  Limpus  v.  London  Gen.  Omnibus  Co.  (1862)  1  H.  &  C. 
526  ;  or  negligently  to  drive  a  coach  so  as  to  injure  some  one, 
Moreton  v.  Hardern  (1825)  4  B.  &  C.  223;  or  to  kick  a  boy 
stealing  a  ride  from  a  swiftly  moving  train,  Rounds  v.  D.  L.  & 
W.  R.  Co.  (1876)  64  N.  Y.  129,  yet  in  all  these  cases  the  innocent 
partner  would  be  held,  Moreton  v.  Hardern,  supra. 

The  principal  case  seems  unsound,  the  true  rule  being  that 
where  an  agent,  and  therefore  a  partner,  is  under  a  duty  to  act  in 
the  protection  of  the  interests  of  the  principal  or  firm,  his  acts 
done  in  the  performance  of  that  duty,  for  the  benefit  of  the  prin- 
cipal or  firm,  shall  render  the  latter  liable.  Staples  v.  Schmid 
(1893)  18  R.  I.  224. 

Limitations  on  Inter-State  Carriers  as  Dealers. — The  Su- 
preme Court  has  recently  handed  down  a  decision  on  the  rebate 
clause  of  the  Inter-State  Commerce  Act,  destined  to  have  a  far 
reaching  effect  on  railroads  dealing  in  commodities.  The  Chesapeake 
and  Ohio  Railroad  had  contracted  to  supply  a  quantity  of  coal  to  the 
New  Haven  road  at  a  price  which  would  leave  only  $.  28  a  ton  for 
freight  on  its  own  road,  the  published  tariff  being  $1.4  5.  The 
court  held  that  a  railroad  could  not  discriminate  in  its  own  favor  in 
respect  to  goods  in  which  it  dealt,  and  an  injunction  issued.  N. 
Y.  N.  H.  &  H.  R.  R.  v.  Inter-Stale  Commerce  Commission,  U.  S. 
Supreme  Court,  Feb.  19,  1906. 

The  prohibition  of  the  Acts  is  against  rebates,  both  directly  or 
indirectly  "whereby  any  such  property  shall  by  any  devise  what- 
ever be  transported  at  a  less  rate  than  that  named  in  the  tariffs." 
32  U.  S.  St.  379,  847.  This  language  is  certainly  broad  enough 
to  cover  discrimination  by  the  carrier  in  its  own  favor,  and  the  dif- 
ficulty lies  rather  in  the  application.  The  railroads  may  be  in  any 
one  of  three  positions  in  respect  to  any  given  commodity  such  as 
coal  : — (1)  simple  carrier,  (2)  carrier  and  producer,  and  (3)  carrier 
and  dealer.  The  rebate  clause  has  always  been  applied  in  the  first 
case,  to  prevent  a  carrier  from  discriminating  between  shippers.  It 
has  not,  however,  been  applied  in  the  second  case,  where  the  carrier 
is  also  a  miner  and  a  producer  of  the  coal  in  question.  The  reason 
assigned  is,  not  because  such  carrier  is  outside  the  prohibition  of 
the  Act,  but  because  of  the  supposed  practical  impossibility  of  de- 
termining the  existence  of  the  discrimination,  there  being  no   sepa- 
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ration  in  the  books  of  the  company  of  the  profits  from  the  two 
sources.  Haddock  v.  D.  L.  &  W.  R.  R.  (1890)  4  I.  C.  C.  Rep. 
296;  Coxe  Bros.  &  Co.  v.  Lehigh  Valley  R.  R.  (1891)  4  L  C.  C. 
Rep.  535-  In  tne  principal  case  the  applicability  of  the  clause  to 
carriers  of  the  third  class,  those  simply  dealing  in  coal,  was  in  issue. 
The  court  stated  the  question  as  follows,  "Has  a  carrier  engaged 
in  inter-State  commerce  the  power  to  contract  to  sell,  and  transport, 
in  completion  of  the  contract,  the  commodity  sold,  when  the  price 
stipulated  in  the  contract  does  not  pay  the  cost  of  purchase,  the 
cost  of  delivery,  and  the  published  freight  rates?"  The  court  an- 
swered the  question  in  the  negative,  holding  the  prohibition  "ap- 
plicable to  every  method  of  dealing  by  a  carrier  by  which  the  for- 
bidden result  could  be  brought  about." 

The  decision  of  the  court  commends  itself  strongly  as  a  proper 
interpretation  of  the  clause  both  from  the  plain  construction  of  the 
language  and  the  general  remedial  purpose  of  the  act.  Grain  Rales 
o/C.  &  G.  W.  R.  R.  (1897)  7  I.  C.  C.  Rep.  33.  The  exemption 
of  the  carrier  from  the  rule  when  carrying  his  own  goods  would  pro- 
vide a  means  for  building  up  a  monopoly  far  more  effective  than  the 
total  abrogation  of  the  act  itself  would  afford.  The  practical  re- 
sult of  the  decision  of  the  principal  case  is  that  the  carrier  is  not 
permitted  to  say  that  the  loss  falls  on  him  as  a  dealer  and  not  as  a 
carrier,  and  while  such  ruling  puts  the  carrier  in  a  worse  position 
than  the  independent  dealer  who  may  sell  at  any  price,  this  being 
the  result  of  proper  regulation,  is  perfectly  constitutional  and,  what 
is  more,  highly  desirable  from  the  economic  point  of  view.  Ally. 
Gen.  v.  Great  Northern  Ry.  (i860)  29  Law  J.  (N.  S.  Eq.)  794. 


Administration  Upon  the  Estates  of  Absentees. — The  history 
of  the  law  as  to  administration  of  the  estates  of  persons  absent  and 
unheard  of  is  bound  up  with  theories  of  the  presumption  of  death. 
Although  the  early  common  law  recognized  no  definite  period  of  ab- 
sence as  raising  such  a  presumption,  Swinb.  Pt.  6,  s.  13,  later  de- 
cisions and  statutes,  following  the  analogy  of  the  Statute  of  Bigamy, 
1  Jac.  1,  c.  2,  and  Stat.  19  Car.  II,  c.  6,  relating  to  leases  on  lives, 
as  recognized  in  Doe  v.  Jesson,  (1805)  6  East  80,  have  developed 
the  doctrine  that  continued  and  unaccounted  absence  for  seven 
years  will  be  sufficient.  Wig.  Evid.  §2531,  n.  3.  On  this  basis 
courts  have  granted  administration  upon  the  property  of  absentees 
by  virtue  of  their  probate  jurisdiction.  W'ms.  Exec,  7  Am.  ed., 
Vol.  I,  p.  673,  n.  But  since  the  death  of  the  person  is  a  jurisdic- 
tional fact,  its  disproof  by  the  appearance  of  the  deceased,  or  other 
evidence  should  avoid  the  entire  proceedings.  A  much  noted  case 
is  said  to  stand  out  against  this  result.  Roderigas  v.  Savings  Institu- 
tion (1875)  63  N.  Y.  460.  It  was  there  held  that  if  the  surrogate 
had  found  the  absentee's  death  as  a  fact  and  had  granted  adminis- 
tration thereon,  his  jurisdiction  was  not  open  to  collateral  attack, 
and  the  administration  was  valid  until  set  aside.  But  the  general 
rule  is  that  probate  jurisdiction,   being  special  and  limited,  may  in 
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such  a  case  be  attacked  collaterally,  First  Nat.  Bk.  v.  Balcom  (1868) 
35  Conn.  351,  359;  Roderigas  v.  East  River  Sav.  hist.  (1879)  7^ 
N.  Y.  316,  as  well  as  directly.  Stephenson  v.  Superior  Court  (1882) 
62  Cal.  60.  Accordingly,  the  view,  first  expressed  by  Buller,  J.,  in 
Allen  v.  Dundas  (1789)  3  T.  R.  125,  that  administration  upon  the 
estate  of  a  living  person  is  an  absolute  nullity  seems  well  founded  in 
so  far  as  it  applies  to  administration  under  ordinary  probate  juris- 
diction. Jochumsen  v.  Suffolk  Sav.  Bk.  (1861)  3  Allen  87;  Devlin 
v.  Commonwealth  (1882)  101  Pa.  St.  273  ;  Scott  v.  McNeal  (1894) 
1 54  U.  S.  34. 

It  does  not  follow,  however,  that  the  State  is  without  power  to 
provide  such  administration.  The  power  was  acknowledged  in  the 
Roman  Law,  Donat.  liv,  2,  tit.  2,  sec.  1,  no.  13,  and  exercised  to 
some  extent  in  the  systems  of  the  continental  States.  De  Saint  Joseph 
Concordance  entre  les  Codes  Civils  etrangers  et  le  Code  Napoleon, 
Vol.  1,  p.  11.  In  other  ways  our  own  law  has  recognized,  as  a 
necessary  attribute  of  government,  the  right  to  exercise  certain  con- 
trol over  the  property  of  absentees,  as  extending  not  only  to  the 
supervision  of  property,  but  to  the  disposal  of  it.  For  instance  the 
State  may  provide  remedial  process  for  the  collection  of  taxes, 
New  Orleans  v.  Stimpel  (1899)  175  U.  S.  309,  or  for  attachment  and 
execution  sale.  Harris  v.  Balk  (1905)  198  U  S.  215.  The  action 
of  those  States  which  have  provided  systems  for  the  administration 
of  the  estates  of  absent  persons,  cannot,  therefore,  be  attacked  on 
the  ground  of  a  lack  of  inherent  right  on  the  part  of  the  State. 
Barton  v.  Kimmerly  (Ind.  1905)  76  N.  E.  250. 

Such  a  right  must,  of  course,  be  exercised  within  the  pro- 
visions of  the  Constitution.  The  State  has  no  power  to  assume 
such  control  of  an  absentee's  property  as  to  amount  to  deprivation 
"without  due  process  of  law."  The  question  of  the  extent  of  the 
power  in  this  connection  has  been  raised  in  a  recent  case  in  the 
Supreme  Court  of  the  United  States,  which  upheld  a  Pennsylvania 
statute  giving  the  Orphans'  Court  of  that  State  jurisdiction  upon 
due  notice,  to  grant  administration  after  an  unexplained  absence  of 
more  than  seven  years.  Cunnius  v.  Reading  School  Disl.  (1905) 
198  U.  S.  458.  It  seems  clear  that  under  the  fourteenth  amend- 
ment such  a  statute  must  contain  reasonable  provisions  as  to  the 
period  of  absence,  as  well  as  for  notice  to  the  absentee.  Pennoyer 
v.  Neff(i$77)  95  U.  S.  714,  733;  Selden's  Ex'r.  v.  Kennedy  (Va. 
1906)  52  S.  E.  635,  and  for  safeguarding  his  interests  in  case  of  his 
possible  return.  Lavinv.  Savings  Bank  (1880)  18  Blatchf.  1,  24. 
But  if  these  requirements  are  satisfied,  the  statute  should  not  be  in- 
validated by  the  fact  that  the  power  is  given  to  a  court  which  or- 
dinarily has  jurisdiction  over  deceased  persons,  or  that  the  period 
after  which  it  may  act  is  said  to  create  a  presumption  of  death,  or 
even  that  the  common  law  presumptive  period  is  implied.  The 
important  question  is  that  of  the  legislature's  intention.  Scott  v. 
McNeal,  supra,  p.  47.  It  need  only  appear  that  by  a  grant  of  juris- 
diction to  a  court  the  State  has  meant  to  exercise  its  power  of  con- 
trol over  the  property  of  absentees,  and  has  done  so  within  the 
proper  limits. 
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On  this  ground  it  seems  possible  to  support  the  result  reached 
in  the  much  criticised  case  of  Roderigas  v.  Savings  Institution,  su- 
pra, under  the  court's  view  that  by  providing  that  the  surrogate's 
inquiry  into  the  fact  of  death  should  be  conclusive,  a  jurisdiction 
over  persons  adjudged  deceased,  in  addition  to  that  over  persons 
actually  deceased,  has  been  conferred.  Once  the  inherent  power 
of  the  State  to  grant  such  jurisdiction  is  admitted,  the  adjudication 
of  its  highest  court  as  to  the  extent  of  jurisdiction  granted  should 
be  conclusive.  Leffingwell  v.  Warren  (1862)  2  Black  599,  603. 
The  case  cannot,  therefore,  be  condemned  as  an  unwarranted  ex- 
tension of  the  State's  power  to  grant  administration  upon  the  prop- 
erty of  absentees,  though  it  would  seem  to  reach  the  limit  of  stat- 
utory interpretation  in  this  connection.  D 'Arusement  v.  Jones 
(1880)  4  Lea  251. 

Effect  of  Probate  of  a  Will  in  a  Foreign  Jurisdiction. — 
In  both  England  and  the  United  States  to-day  the  probate  of  a 
will  is  purely  a  matter  of  statutory  law,  whereby  certain  tribunals 
are  given  jurisdiction  over  wills  of  both  personalty  and  realty.  The 
jurisdiction  of  these  courts  is  primarily  determined  by  the  domicil 
of  the  testator  at  the  time  of  his  death.  Enohin  v.  Wylie  (1862) 
10  H.  L.  Cases  1.  By  statute  also,  wills  probated  in  one  State  are 
admitted  to  probate  in  another  State  upon  the  presentation  of  an 
exemplified  copy  thereof.  This  general  rule  is  subject  to  certain  ex- 
ceptions, one  of  which  has  been  presented  recently  in  California.  A 
resident  of  that  State,  while  sojourning  in  New  Hampshire,  exe- 
cuted a  will  in  accordance  with  the  laws  of  both  States,  and  died 
owning  lands  situated  in  both  places.  The  will  was  probated  in 
New  Hampshire  and  an  exemplified  copy  was  presented  to  the 
proper  court  in  California  asking  for  a  probate  there.  This  was 
refused,  the  court  holding  that  it  was  not  entitled  to  admission  as 
a  foreign  will,  but  must  be  probated  originally  in  the  California 
court.     In  re  Clark s  Estate  (1905)  82  Pac.  760. 

Since  there  was  land  within  New  Hampshire  belonging  to  the 
estate,  the  court  of  that  State  had  jurisdiction  to  probate  the  will 
even  though  the  testator  was  a  non-resident  both  when  he  made 
his  will  and  at  the  time  of  his  death.  New  Hamp.  1891  P.  S.  c. 
182  §  8.  As  the  probate  of  a  will  is  generally  regarded  as  a  judg- 
ment in  rem,  it  was  contended  by  the  petitioner  that  the  constitu- 
tional guaranty  of  full  faith  and  credit  required  the  recognition  of 
the  decree  of  the  New  Hampshire  court  for  the  purposes  of  second- 
ary and  ancillary  administration  in  California.  Cf.  Willett's  Ap- 
peal (1882)  50  Conn.  330.  Although  there  were  several  prior 
decisions  in  the  State  holding  that  in  the  case  of  indirect  or  collat- 
eral proceedings,  the  fact  that  the  will  of  a  resident  had  first  been 
admitted  to  probate  in  another  State  constituted  no  ground  for 
refusing  to  receive  it  as  a  foreign  will,  now  that  the  question  came 
up  on  direct  appeal,  the  California  court  manifested  a  determina- 
tion to  part  with  none  of  their  rights  of  primary  jurisdiction  in 
this  respect. 

The  function  of  a  probate  court  is  to  determine  whether  the 
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instrument  propounded  contains  the  will  of  a  competent  testator 
executed  in  conformity  to  law,  not  what  the  will  itself  is  nor  how 
it  is  to  be  interpreted.  Gardner  on  Wills,  §  97.  Thus  the  pro- 
bate of  a  will  in  one  State  is  not  regarded  in  itself  as  evidence  of 
title  to  lands  situated  in  another  State  by  the  courts  of  the  latter. 
Darbv  v.  Mayer  (1825)  10  Wheat.  465  ;  Robertson  v.  Pickrell 
(1883)  109  U.  S.  608.  And  though  a  will  may  first  be  proved 
without  the  State  where  the  testator  was  domiciled,  Gordon's  Case 
(1892)  50  N.  J.  Eq.  397,  yet  the  State  of  his  domicil  will  recog- 
nize the  will  only  so  far  as  it  relates  to  the  property  located  in  the 
State  where  the  will  was  probated.  Walton  v.  Hill's  Estate  (1894) 
66  Vt.  455.  It  is  stated  that,  viewed  as  a  step  in  a  proceeding 
in  rem  where  the  property  only  was  within  the  jurisdiction  of  the 
court,  the  adjudication  of  a  grant  of  letters  will  have  no  binding 
force  respecting  property  outside  that  state.  Gverby  v.  Gordon 
(1900)  177  U.  S.  214;  Bowen  v.  Johnson  (1858)  5  R.  I.  112. 
Thus  it  would  seem  that  the  questions  whether  the  validity  of  the 
actual  words  of  a  will  executed  in  conformance  with  the  laws  of  a 
certain  State  should  not  be  determined  by  the  laws  of  that  state  or 
whether  the  land  should  not  give  as  conclusive  jurisdiction  to  the 
court  as  domicile,  are  subordinated  to  the  question  of  sovereignty 
over  the  testator's  person.  The  decision  of  the  California  court  is 
to  be  supported  alone  on  this  ground  since  in  this  particular  case 
on  the  point  of  expediency,  the  argument  was  all  in  favor  of  prov- 
ing the  will  in  New  Hampshire,  where  it  was  made  and  where  the 
witnesses  resided.  The  position  of  the  principal  case,  however, 
probably  represents  the  weight  of  authority  in  this  country.  Bate 
v.  Necisa  (1882)  59  Miss.  513;  Stark  v.  Parker  (1876)  56  N.  H. 
481;  Manuel  v.  Manuel  (1862)  13  Ohio  St.  458:  cf.  Matter  0/ 
Cameron  (1900)  47  App.  Div.  120,  aff'd.  166  N.  Y.  610. 


Governmental  Control  of  Party  Nominations. — In  a  recent 
Kentucky  case  the  plaintiff  was  a  candidate  for  the  Republican 
nomination  as  sheriff,  and,  according  to  the  canvass  of  the  votes 
made  by  the  party  county  committee,  was  defeated.  He  applied 
to  the  court  for  relief,  alleging  tacts  which  clearly  showed  that  he 
had  received  a  majority  of  the  legal  votes  cast  at  the  primary.  A 
demurrer  to  the  jurisdiction  of  the  court  was  sustained  on  the  ground 
that  such  a  contest  lies  wholly  within  the  province  of  the  governing 
authority  of  the  party  which  by  statute  was  given  jurisdiction  of  such 
contests.      Whitaker  v.  Swanner  (Ky.   1905)  89  S.  W.  184. 

Prior  to  1866  political  parties  were  regarded  as  purely  voluntary 
associations  and  their  nominating  methods  were  not  subjected  to  the 
control  of  either  the  legislative  or  the  judicial  branches  of  the  govern- 
ment. Meyer,  Nominating  Systems  84  ;  Goodnow,  Prin.  Admin. 
Law  of  U.  S.  243.  In  fact  so  far  had  their  immunity  from  govern- 
mental control  been  extended  that  only  twenty  years  ago  the  legisla- 
ture of  a  State,  before  passing  a  statute  regulating  primaries,  deemed 
it  necessary  to  ask  the  supreme  court  the  following  question  :  "  Is  it 
constitutional  to  enact  any  law  attempting  to  regulate  the  machinery 
of  a  political  party  in  making  nominations  for  office  i"    In  re  House 
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Bill  No.  203  (1886)  9  Colo.  631.  But  the  uncertainty  which  existed 
in  that  and  other  States  as  to  the  constitutionality  of  such  legisla- 
tion has  been  removed  by  the  courts,  Ladd v.  Holmes  (1901)  40 
Oregon  167,  182;  Leonardo.  Commonwealth  (1886)  1 1 2  Pa.  St.  607, 
622  ;  Kenneweg  v.  Alleghany  County  Com'rs.  (Md.  1905)  62  Atl.  249; 
and  the  opinion  of  Parker,  Ch.  J. ,  in  the  case  of  People  ex  rel. 
Coffey  v.  Bern.  Gen.  Committee  (1900)  164  N.  Y.  335,  is  in  striking 
contrast  to  the  question  propounded  by  the  Colorado  legislature 
fourteen  years  previous.  A  New  York  statute  had  made  it  compul- 
sory upon  each  political  party  to  have  a  county  general  committee 
and  prescribed  that  the  members  of  such  committee  should  be 
elected  by  ballot  at  the  polls.  The  constitutionality  of  the  law  was 
not  questioned  by  counsel  or  court,  and  it  was  held  that  a  member 
of  such  a  county  committee  could  not  be  removed  by  the  committee 
itself  even  though  it  appeared  that  he  had  not  supported  one  of  the 
party  candidates.  This  decision  therefore  recognizes  the  power  in 
the  legislature  to  prescribe  the  form  of  the  organization  of  the 
political  party  as  well  as  to  deny  to  the  party  the  right  to  remove 
its  own  officers  except  by  a  majority  vote  at  the  next  primary.  See, 
however,  Spier  v.  Baker  (1898)  120  Cal.  370. 

The  attitude  of  the  courts  toward  contests  growing  out  of  prim- 
ary legislation  is  dependent  in  some  measure  on  the  provisions  of 
the  statutes.  Thus,  where  the  law  prescribes  the  method  of  con- 
ducting the  primary  or  deciding  the  contest,  the  courts  will  see  that 
the  statute  is  followed.  Mason  v.  Byrley  (Ky.  1904)  84  S.  W. 
767;  State  v.  Tooker  (1896)  18  Mont.  540.  And  if  the  statute 
creates  a  tribunal  for  the  determination  of  primary  contests,  ex- 
pressly making  such  determination  final,  the  courts  will  not  inter- 
fere, State  v.  Foster  (1904)  111  La.  Ann.  939;  Randall  v.  State 
(1901)  64  Ohio  St.  57  ;  5  Columbia  Law  Review  52,  nor  will  they 
interfere  where,  as  in  the  principal  case,  such  determination  is  not 
expressly  made  final.  Stale  v.  Houser  (1904)  122  Wis.  534; 
Cain  v.  Page  (Ky.  1897)  42  S.  W.  336.  Where  the  primary  law 
does  not  create  a  statutory  tribunal  for  the  determination  of  the 
regularity  of  party  committees  and  disputes,  some  courts  hold  that 
if  the  governing  authority  of  the  party  has  passed  upon  such  contest, 
the  courts  will  follow  the  finding  of  such  authority,  In  re  Fairchild 
(1897)  151  N.  Y.  359;  State  v.  Weston  (1902)  27  Mont.  185; 
State  v.  Liudahl  (1902)  11  N.  D.  320,  while  other  courts  interfere 
to  the  extent  of  holding  that  the  names  of  the  contesting  candidates 
must  be  printed  on  the  ballot  in  adjoining  columns  on  the  theory 
that  where  there  is  doubt,  that  rule  should  be  adopted  which  will 
afford  the  citizen  the  greatest  liberty  in  casting  his  ballot.  People 
v. District  Court  (1892)  18  Colo.  26;  Stephenson  v.  Board  (1898) 
118  Mich.  396;  Phelps  v.  Piper  (1896)  48  Neb.  724.  It  would 
seem  that  while  a  very  extensive  control  of  the  nominating  methods 
of  political  parties  has  been  recognized  as  inherent  in  the  legisla- 
ture, People  v.  Dem.  Gen.  Committee,  supra  ;  Goodnow,  supra,  253; 
but  see  Briiion  v.  Com'rs.  (1900)  129  Cal.  337,  the  courts  them- 
selves exhibit  a  tendency  to  exert  a  control  over  such  matters  only 
where  the  statute  expressly  directs  it.      State  v.  Foster,  supra. 
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Administrative  Law— Primary  Contests— Judicial  Control. — 
Plaintiff  was  a  candidate  for  the  Republican  nomination  as  sheriff,  and,  ac- 
cording to  the  canvass  of  the  votes  made  by  the  party  county  committee, 
was  defeated.  He  applied  to  the  court,  alleging  facts  which,  if  true,  clearly 
showed  that  he  had  received  a  majority  of  the  legal  Republican  votes  at 
the  primary.  Held,  the  court  would  refuse  to  take  jurisdiction,  the  plain- 
tiff's remedy  being  an  appeal  to  the  governing  authority  of  the  party  which 
by  statute  had  final  jurisdiction  of  primary  contests.  Whitaker  v.  Swan- 
ner  (Ky.  1905)  89  S.  W.  184.    See  Notes,  p.  270. 

Bankruptcy — Duties  of  the  Bankrupt. — The  president  of  a  bankrupt 
company  was  directed  to  make  known  to  the  trustee  the  combination  of  a 
safe  alleged  to  belong  to  the  bankrupt  company.  Held,  the  order  must  be 
complied  with.  Matter  of  Hooks  Smelting  Co.  (Pa.  1905)  15  Am.  Bank. 
Rep.  83. 

A  trustee  in  bankruptcy  by  operation  of  law  is  vested  in  the  property  of 
the  bankrupt.  Leighton  v.  Harwood  (1872)  1 1 1  Mass.  67  ;  National  Bank- 
ruptcy Act,  1898  §70.  It  is  an  offense  for  the  bankrupt  to  conceal  any 
property.  §29.  As  a  bankrupt  must  submit  to  an  examination  as  to  the 
amount,  kind,  and  whereabouts  of  his  property,  §  7,  a  United  States  district 
court,  as  a  court  in  bankruptcy,  clothed  with  all  the  powers  of  a  court  of 
equity,  can  compel  him  as  a  witness,  to  answer  questions  put  to  him  in  re- 
gard to  his  assets,  In  re  Salkey  (1875)  21  Fed.  Cas.  255,  or  to  account  for 
the  assets  themselves,     hi  re  Deuell  (1900)   100  Fed.  633. 

Carriers — Extra-terminal  Liability  for  Freight. — Goods  of  the 
plaintiff,  marked  to  a  destination  beyond  the  defendant's  line  and  accepted 
by  it  for  transportation,  were  lost  by  a  connecting  carrier.  Held,  the  defend- 
ant was  not  liable.  Pittsburg  etc.,  Ry.  Co.  v.  Bryant  (Md.  1905;  75  N.  E. 
829. 

Although  the  English  view  that  a  carrier,  by  the  acceptance  of  goods 
marked  to  a  point  beyond  its  terminus,  assumes  responsibility  for  their 
through  transportation,  Muschamp  v.  Railroad  Co.  (1841)  8  M.  &  W.  421  ; 
Railroad  Co.  v.  Collins  (1858)  7  H.  L.  Cas.  194,  is  not  without  support  in 
this  country,  Railroad  Co.  v.  Frankenburg  (1869)  54  111.  88  ;  Railroad  Co. 
v.  Mt.  Vernon  Co.  (1887)  73  Ala.  173,  the  majority  of  courts,  apparently 
induced  by  considerations  of  great  distances,  Clyde  v.  Hubbard  (1879)  88 
Pa.  St.  358,  and,  in  earlier  cases,  of  difficulties  in  transportation,  VanSant- 
voord  v.  St.  John  (N.  Y.  1843)  6  Hill  146,  have  applied  the  rule  of  the 
principal  case.  Gray  v.  Jackson  (1871)  51  N.  H.  9.  This  rule,  though 
mitigated  to  some  extent  by  the  presumption  that  the  goods  have  been 
safely  received  by  the  final  carrier,  Moore  v.  Railroad  Co.  (1899)  173  Mass. 
335,  is  unduly  severe  upon  the  shipper  and  the  condition  it  implies  in  the 
contract  of  carriage  is  not  to  be  sustained  as  an  implication  of  fact. 

Constitutional  Law — Administration — Estates  of  Absen- 
tees.— A  Pennsylvania  statute  permitted  the  orphans'  court,  upon  proper 
application  and  after  due  notice  by  publication,  to  issue  letters  of  adminis- 
tration upon  the  estate  of  any  person  absent  for  more  than  seven  years 
from  his  last  domicile  within  the  state  and  presumed  to  be  dead  by  the 
court.  Provision  was  made  for  revoking  the  letters  and  indemnifying  the 
absentee  in  case  of  his  return.  Held,  the  statute  was  not  unconstitutional. 
Cummins  v.  Reading  School  District  (1905)  19S  U.  S.  458.  See  NOTES, 
p.  267. 
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Constitutional  Law — Impairment  of  Contract  Obligation — 
Actual  Loss. — The  defendant  was  execution  purchaser  at  a  sale  to  satisfy 
a  judgment  on  a  contract.  At  the  time  of  the  inception  of  the  contract, 
a  judgment  debtor  was  allowed  six  months  in  which  to  redeem  from  execu- 
tion sale.  At  the  time  of  the  sale,  a  subsequent  statute  had  extended  the 
time  to  twelve  months.  In  a  suit  by  the  judgment  debtor  to  redeem, 
brought  after  the  six  months  but  before  the  year,  the  defendant  claimed  that 
he  held  the  title  to  the  property  under  the  first  statute.  Held,  the  subse- 
quent statute  was  unconstitutional  as  to  contracts  made  under  the  prior 
statute.  There  was  no  inquiry  as  to  whether  the  judgment  creditor  had 
received  full  satisfaction  from  the  proceeds  of  the  sale.  Welsh  v.  Cross 
(Cal.  1905)  81  Pac.  229.     See  NOTES,  p.  262. 

Constitutional  Law— Primary  Elections— Equal  Protec- 
tion.— A  primary  election  law  prescribed  that  the  two  parties  which  cast 
the  highest  number  of  votes  in  the  preceding  general  election  should  nom- 
inate candidates  by  the  direct  primary  method,  and  of  these  two,  the  one 
having  polled  the  greater  number  should  hold  its  primary  first  in  point  of 
time.  The  plaintiff  objected  that  the  fourteenth  amendment  was  violated 
by  applying  the  primary  law  to  two  parties  only,  and  by  requiring  one  to 
hold  its  primary  before  the  other.  Held,  the  law  was  constitutional.  Ken- 
neweg  v.  Alleghany  County  Com'rs  (Md.  1905)  62  Atl.  249. 

As  the  right  of  suffrage  is  not  impaired  by  a  reasonable  regulation  of 
the  method  of  voting,  Dewalt  v.  Bartley  (1891)  146  Pa.  St.  529,  primary 
elections  may  be  reasonably  regulated  by  statute.  People  v.  Democratic 
Com.  (1900)  164  N.  Y.  335.  Both  the  restriction  of  the  law  to  two  parties 
and  the  time  prescribed  for  holding  the  primaries  are  obviously  reasona- 
ble ;  and  since,  in  addition,  they  apply  equally  to  all  parties  under  the  same 
circumstances,  they  are  constitutional.  Laddv.  Holmes  (1901)  40  Ore.  167; 
3  Columbia  Law  Review  51. 

Criminal  Law— Defective  Indictment — Plea  of  Guilty. — The 
defendant  was  arraigned  upon  an  indictment  which  did  not  state  facts  suf- 
ficient to  constitute  a  crime.  He  pleaded  guilty  and,  after  judgment, 
brought  a  writ  of  error  setting  forth  the  insufficiency  of  the  indictment. 
Held,  a  defective  indictment  could  not  support  a  conviction  and  might  be 
attacked  even  after  plea  of  guilty  and  judgment  thereon.  Klawanski  v. 
People  (111.  1905)  75  N.  E.  1028. 

This  decision  is  in  accord  with  the  authorities,  Fletcher  v.  State  (1 851)  12 
Ark.  170  ;  Boody  v.  People  (1880)  43  Mich.  34,  and  is  based  upon  the  theory 
that  a  plea  of  guilty  confesses  only  the  facts  charged,  and  does  not  consti- 
tute a  waiver  of  or  cure  for  defects  unless  they  be  purely  formal.  Casper 
v.  State  (1875)  27  Oh.  St.  572.  See  Com.  v.  Kennedy  (1881)  131  Mass.  584. 
The  same  reasoning  should  properly  apply  to  a  case  where  a  verdict  of 
guilty  is  returned  after  a  plea  of  not  guilty,  but  the  weight  of  authority  is 
that  in  such  a  case  the  verdict  cures  even  substantial  defects.  In  5  Colum- 
bia Law  Review  237  the  conclusion  was  reached  that  this  doctrine  was 
unsound  and  the  reasoning  of  the  principal  case  is  strongly  confirmatory  of 
this  view,  especially  as  the  Court  decides  the  case  aside  from  the  constitu- 
tional question  involved. 

Criminal  Law— Former  Jeopardy— Conviction  of  Higher 
Offense  on  New  Trial. — Upon  a  complaint  of  murder  in  the  first  degree, 
a  court  of  first  instance  in  the  Philippine  Islands  without  a  jury  acquitted 
the  accused  of  murder  and  convicted  them  of  assault.  The  Supreme 
Court  of  those  islands,  on  appeal  to  it  by  the  defendants,  reversed  the  judg- 
ment and  convicted  them  of  murder  in  the  second  degree.  Congress  prac- 
tically extended  the  constitutional  provision  regarding  jeopardy  to  the 
Philippines.     The  case  was  treated  as  if  it  arose  in  a  Federal  court  in  this 
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country  and  was  remanded  for  a  new  trial.  Held,  the  conviction  was 
legal.  Four  justices  dissented.  Trono  v.  United  States  (1905)  26  Sup. 
Ct.  Rep.  121.     See  Notes,  p.  261. 

Domestic  Relations— Adoption — Right  of  Adopted  Grand- 
child TO  Inherit. — A.  adopted  the  child  of  his  deceased  daughter,  and 
afterwards  died  intestate.  The  Statute  of  Adoption  prescribed  that  the 
adopted  child  "  shall  have  all  the  rights  of  a  child  and  heir  of  the  adopt- 
ing parent,"  and  continued,  "  Provided,  that  if  such  adopting  parent  shall 
have  other  children,  the  adopted  shall  share  the  inheritance  only  as  one  of 
them."  Held,  the  adopted  child  inherited  as  child  only  and  not  also  as 
grandchild.     Morgan  v.  Reel  (Pa.  19x15)  62  Atl.  253. 

The  purpose  of  a  proviso  is  to  limit  the  right  given  in  the  enacting 
clause.  Minis  v.  United  States  (1841)  15  Peters  423,  which  in  this  case 
was  the  right  to  inherit  from  the  adoptive  parent.  The  right  to  inherit 
from  natural  kindred,  being  an  independent  right,  was  not  expressly  taken 
away.  Nor  was  this  right  taken  away  by  implication,  since  by  adoption  a 
child  gets  only  rights  expressly  given  by  statute,  Commonwealth  v.  Nan- 
crede  (1859)  32  Pa.  St.  389,  and  loses  only  rights  expressly  taken  away. 
Wagner  v.  Varner  (1879)  50  la.  532;  Clarkson  v.  Hatton  (1897)  143 
Mo.  47  ;  Maxwell,  Interpretation  of  Statutes  399.  Therefore,  the  adopted 
child  should  inherit  from  its  adoptive  father  and  from  its  natural  grand- 
father, though  represented  in  the  same  person.  Wagner  v.  Varner, 
supra.     But  see  Delano  v.  Bruerton  (1889)  148  Mass.  619. 

Domestic  Relations— Antenuptial  Settlement— Dispropor- 
tionate Consideration. — The  plaintiff  released  some  of  her  widow's 
rights  in  the  estate  of  her  intended  husband  for  a  disproportionate  con- 
sideration. Held,  the  evidence  that  she  knew  the  extent  of  his  estate  was 
insufficient  to  overcome  the  presumption  of  designed  concealment  raised 
by  the  disproportion  to  his  estate  of  the  consideration  she  received. 
Murdock  v.  Murdoch  (111.  1905)  76  N.  E.  57. 

In  the  earlier  cases  equity  enforced  antenuptial  settlements  when  they 
were  fair  and  reasonable  in  view  of  all  the  circumstances.  Gould  v. 
Womack  (1841)  2  Ala.  83.  In  acting  on  this  principle  some  later  cases, 
emphasizing  the  confidential  relations  of  the  parties,  Kline's  Estate  (1870) 
64  Pa.  St.  122,  hold  that  a  disproportion  of  consideration  by  itself  gives 
rise  to  a  presumption  of  fraud.  Warner  s  Estate  (1904)  210  Pa.  St.  431. 
The  more  liberal  early  rule  seems  the  better  in  principle  and  practice.  A 
reasonable  provision  for  the  children  of  a  former  marriage  might  well 
render  the  consideration  of  a  marriage  settlement  technically  dispropor- 
tionate without  making  the  settlement  inequitable.  See  Hafer  v.  Hafer 
(1885)  33  Kan.  449. 

Domestic  Relations — Dower—  Conveyance  in  Contemplation 
OF  Marriage, — A  widower,  about  to  leave  home,  conveyed  without  con- 
sideration all  his  land  to  his  children,  dividing  it  substantially  as  the  law 
would  have  done  at  his  death  but  reserved  a  life  estate  to  himself.  Shortly 
afterwards,  while  visiting,  he  was  introduced  to  a  woman  whom,  two  days 
later,  he  married,  representing  himself  to  be  the  owner  of  the  property  he 
had  conveyed.  Held,  the  deed,  being  made  in  contemplation  of  marriage, 
was  void  as  to  the  wife.     Higgins  v.  Higgins  (111.  1905)  76  N.  E.  86. 

The  marital  rights  of  either  a  husband  or  wife  are  now  equally  pro- 
tected against  conveyances  made  in  contemplation  of  marriage.  Chandler 
v.  Hollingsworth  (1867)  3  Del.  Chan.  99.  Although  a  formal  engagement 
is  not  necessary  to  constitute  "  contemplation  of  marriage,"  Baird  v. 
Sterne  (Pa.  1882)  15  Phila.  339  ;  Goddard  v.  Snow  (1826)  1  Russ.  485,  the 
principal  case  seems  alone  in  extending  the  doctrine  to  a  case  where  there 
is  no  definite  person  in  mind,  but  only  a  general  intent  to  marry.     But  by 
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analogy  to  decisions  holding  void  a  conveyance  made  with  a  general  intent 
to  defraud  creditors,  Littleton  v.  Littleton  (N.  C.  1835)  1  D.  &  B.  Law. 
327,  333,  the  principal  case  would  seem  to  be  sound.  But  see  Bliss  v. 
West  (N.  Y.  1890)  58  Hun  71. 

Domestic  Relations— Guardianship  of  Infant— Relative's 
Preference. — A  British  subject  resident  in  America,  gave,  at  her  birth, 
into  the  custody  of  the  defendants,  citizens  of  the  United  States  but 
strangers  by  blood,  his  infant  daughter,  now  six  years  old.  The  relator, 
the  infant's  aunt  and  a  British  subject,  seeks  the  custody  of  the  child,  the 
father  having  died.  The  evidence  showed  that  with  the  relatives  the 
child's  chances  of  obtaining  an  education  and  inheriting  wealth  would  be 
considerably  greater  than  with  the  defendants  with  whom  she  must  work 
to  support  and  educate  herself.  Held,  the  matter  being  discretionary  with 
the  court,  it  would  not  transfer  the  custody  of  the  child  to  the  aunt 
Mahon  v.  People  (111.  1905)  75  N.  E.  768. 

Guardianship  by  nature,  according  to  Coke  of  counsel  in  Ratcliffs 
Case  (1 592)  2  Co.  37a,  38a,  permitted  that  "  every  ancestor,  male  or  female, 
should  have  the  wardship  of  his  heir  apparent,  male  or  female."  How- 
ever, the  extension  of  this  principle  to  children  standing  in  relations 
other  than  that  of  heirs  apparent,  had  no  basis  in  common  law,  and  when 
so  extended  seems  to  have  meant  no  more  than  that  it  was  a  good  rule  by 
which  to  regulate  the  guardianship,  where  positive  law  was  silent,  the 
whole  matter  being  in  the  discretion  of  the  chancellor.  Hargrave's  Note 
Co.  Litt.  88  b  (12).  Therefore,  the  relator  in  the  principal  case  had  no 
legal  right  to  the  child.  But  some  courts  have  contended  for  the  wise 
principle  that  in  exercising  their  discretion,  they  should  give  preference  to 
relatives.  Allen  v.  Peete  (1852)  25  Miss.  29;  In  re  Stockman  (1888)  71 
Mich.  180,  Campbell,  J.  194;  Alberts.  Perry  (1862)  14  N.  J.  Eq.  540. 
This  consideration  was  entirely  disregarded  by  the  court  in  the  principal 
case. 

Equity — Equitable  Liens— Future  Acquired  Property. — A  bank 
loaned  money  for  the  purchase  of  goods,  the  borrower  agreeing  to  insure 
the  goods  purchased  and  assign  the  policies  to  the  bank  as  collateral  secu- 
rity. Held,  this  agreement  operates  as  an  equitable  assignment  of  the  poli- 
cies, valid  against  subsequent  creditors  in  bankruptcy.  Wilder  v.  Watts 
(S.  C.  1905)  15  Am.  Bank.  Rep.  57. 

In  Massachusetts  a  mortgage  of  after-acquired  property  conveys  no 
lien  till  the  mortgagee  takes  possession.  Moody  v.  Wright  (Mass.  1847) 
13  Met.  17.  The  New  York  decisions  seem  hopelessly  confused.  Rochester 
Distilling  Co.  v.  Rasey  (1894)  142  N.  Y.  570;  Central  Trust  Co.  v.  West 
India  Improvement  Co.  (1901)  169  N.  Y.  314.  But  by  the  weight  of  au- 
thority in  England  and  America  an  equitable  lien,  valid  against  subsequent 
creditors,  is  created  by  a  contract  to  convey  or  assign  after-acquired  prop- 
erty, Holroyd v.  Marshall  (1862)  10  H.  L.  Cas.  191;  Mitchells.  Winslow 
(1843)  2  Story  630,  or  choses  in  action,  Dunn  v.  Michigan  Club  (1897)  115 
Mich.  409;  Tailby  v.  Official  Receiver  (1888)  L.  R.  13  App.  Cas.  523,  the 
lien  attaching  to  such  property  as  soon  as  it  is  acquired  by  the  contractor 
or  assignor.  To  deprive  a  mortgagee  of  the  security  upon  which  he  ad- 
vanced his  money,  allowing  the  bankrupt's  estate  the  benefit  of  both,  would 
be  clearly  inequitable. 

Equity — Jurisdiction — Boundaries. — The  plaintiff,  owning  a  lot  be- 
tween the  lots  of  the  two  defendants,  claimed  that  one  or  the  other  had  en- 
croached seven  feet  eight  inches  on  his  lot,  and  he  filed  a  bill  in  equity  to 
have  the  boundary  fixed.  Held,  equity  has  no  jurisdiction,  there  being  an 
adequate  remedy  at  law.  Livingston  County  Association  v.  Keach  (111. 
1905)  76  N.  E.  72. 


276  COLUMBIA   LAW  REVIEW. 

The  jurisdiction  of  equity  to  fix  boundaries  is  of  ancient  origin,  Pom- 
eroy,  Equitable  Remedies  §  694,  but  since  the  leading  case  of  Wake  v. 
Conyers  (1759)  1  Eden  331,  equity  has  refused  to  interpose  to  settle  a  con- 
troverted boundary,  unless  there  existed  some  further  equitable  ground,  as 
fraud,  multiplicity,  or  some  peculiar  relationship.  Marquis  of  Bute  v. 
Canal  Co.  (1845)  1  Phil.  Ch.  681;  Wetherbee  v.  Dunn  (1868)  36  Cal.  249  ; 
Boyd  v.  Dowie  (N.  Y.  1872)  65  Barb.  237.  According  to  the  bill  in  the 
principal  case,  only  one  of  the  defendants  is  wrongfully  in  possession  of  the 
plaintiff's  property,  and  the  remedy  at  law  is  therefore  adequate.  Speer  v. 
Crawter  (18 16)  2  Mer.  410. 

Equity — Trade-Marks — Composite  Geographical  and  Personal 
Name. — The  plaintiff  with  a  superintendent,  Lynn,  manufactured  shoes  in 
Auburn,  Maine,  under  the  trade  name  of  "  Auburn  Lynn  Shoes,  Auburn, 
Maine."  Lynn  left  the  employ  of  the  plaintiff  for  that  of  the  defendant 
who  then  made  shoes  in  Auburn  marked  "  Anburn-Lynn  Shoe  Co.,  Au- 
burn, Maine."  Held,  the  defendant  was  liable  for  an  infringement  of  a 
technical  trade-mark.  W.  R.  Lynn  Shoe  Co.  v.  Auburn-Lynn  Shoe  Co. 
(Me.  1905)  62  Atl.  499. 

Since  any  similarity  which  misleads  the  public  is  an  infringement  of  a 
trade-mark,  Nicholson  v.  Stickney  Cigar  Co.  (1900)  158  Mo.  158,  the  de- 
fendant's use,  in  an  ordinary  way,  on  his  goods,  of  his  own  name  and  his 
place  of  business,  as  it  might  mislead  the  public,  would  constitute  an  in- 
fringement. Such  a  result  would  violate  a  man's  right  to  use  a  personal  or 
geographical  name  on  his  goods,  and  so  be  contrary  to  trade-mark  law. 
Columbia  Mill  Co.  v.  Alcorn  (1893)  150  U.  S.  460;  Meneely  v.  Meneely 
(1875)  62  N.  Y.  427.  Further,  holding  the  composite  name  a  trade-mark 
necessarily  involves  a  presumption  of  fraud  against  the  defendant  ior  exer- 
cising his  undoubted  right  to  use  on  his  goods  his  name  and  place  of  busi- 
ness, a  result  contrary  even  to  the  law  of  unfair  competition.  Elgin  Nat. 
Watch  Co.  v.  ///.  Watch  Co.  (1901)  179  U.  S.  665,  674.  For  these  reasons 
the  decision  is  unsound  in  holding  the  composite  name  a  trade-mark.  The 
court  follows  the  present  American  tendency  in  merging  into  "  unfair  trade  " 
the  law  of  trade-marks  and  unfair  competition. 

Evidence — Ancient  Puplic  Documents— Surveyor's  Report. — 
The  defendant  sought  to  prove  that  within  legal  memory  certain  land  had 
been  covered  by  the  sea.  Among  the  old  documents  which  he  sought  to 
introduce  was  a  survey  taken  in  1616  by  direction  of  the  then  Lord  Warden 
of  the  harbor,  and  produced  from  the  Record  Office.  Held,  this  survey  was 
not  admissible  as  a  "  public  document "  because  it  did  not  affect  the  king's 
property  or  revenue.     Mercer  v.  Denne  [1905]  2  Ch.  538. 

This  case  seems  to  carry  to  its  extreme  the  strict  English  theory  as  to 
the  evidential  requirements  of  a  public  document.  See  opinion  of  Black- 
burn, J.,  in  Sturla  v.  Freccia  (1880)  L.  R.  5  App.  Cas.  623,  643.  The 
American  courts  are  less  exacting,  Shields  v.  Buchanan  (1797)  2  Yeates  219, 
and  have  permitted  the  introduction  of  an  old  survey,  made  by  a  city  sur- 
veyor but  concededly  for  a  private  party.  Blackman  v.  Riley  (1893)  138 
N.  Y.  318,  329.  But  see,  Simmons  v.  Spratt  (1884)  24  Fla.  495,  499. 
However,  even  in  England  the  courts  are  less  strict  as  to  the  evidential  re- 
quirements for  ancient  records,  2  Taylor,  Evidence  8th.  ed.  §  1585,  and 
since  this  survey  was  of  great  antiquity  and  was  found  in  the  proper  cus- 
tody, Gibson  v.  Poor  (1850)  21  N.  H.  440,  445  et  seq.,  it  is  difficult  to  see 
why  it  should  not  have  been  admitted  as  an  ancient  document.  Smucker 
v.  Railroad  Co.  (1898)  188  Pa.  St.  40. 

Interstate  Commerce  Act— Rebates— Carriers  as  Dealers.— 
The  Chesapeake  and  Ohio  Ry.  Co.  contracted  to  deliver  60,000  tons  of  coal 
to  the  New  Haven  Ry.  Co.  at  $2.47  per  ton.     After  deducting  the  purchase 
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price  and  the  cost  of  delivery  from  the  port,  only  28  cents  was  left  to  pay 
the  freight  on  the  C.  &  O.  Ry.,  the  published  tariff  being  $1.45.  The  C.& 
O.  Ry.  Co.  contended  that  it  bore  the  loss  as  dealer.  Held,  that  the  com- 
pany be  enjoined  from  taking  less  than  the  rates  fixed  in  its  published 
tariff  by  means  of  dealing  in  the  purchase  and  sale  of  coal.  N.  Y„  N.  H. 
&*  H.  R.  R.  v.  Interstate  Commerce  Commission.  U.  S.  Supreme  Ct., 
Feb.  19,  1906.    See  Notes,  p.  266. 

Landlord  and  Tenant — Contract  to  Repair— Liability  to 
Third  Parties. — The  agent  of  the  landlord  of  a  house,  in  consideration 
that  the  tenant  would  withdraw  a  threat  to  quit,  promised  to  repair  a  de- 
fective floor.  Some  time  afterwards  the  tenant's  wife  sustained  injury, 
because  of  the  landlord's  failure  to  repair.  Held,  Mathew  L.  J.  dissenting, 
the  female  plaintiff  had  no  cause  of  action  against  the  landlord.  Cavalier 
v.  Pope  [1905]  2  K.  B.  757. 

In  the  absence  of  an  express  agreement,  the  occupier,  and  not  the 
owner  of  demised  premises,  is  liable  to  third  persons  for  injuries  received 
because  of  failure  to  keep  them  in  repair.  Cheetham  v.  Hampson  (1791)  4 
T.  R.  318  ;  Lane  v.  Cox  [1897]  1  Q.  B.  41 5  ;  and  see  Reg. v.  Bucknall  (1703) 
2  Ld.  Raym.  804.  But  if  the  owner  expressly  agrees  to  repair,  such  third 
persons  have  been  allowed  to  recover  in  tort,  where  there  was  misrepresen- 
tation as  to  the  condition  of  the  premises,  Stenberg  v.  Willcox  (1895)  96 
Tenn.  163,  328;  Willcox  v.  Hines  (1897)  100  Tenn.  524,  where  the  land- 
lord has  assumed  control  over  the  premises,  Leslie  v.  Pounds  (181 2)  4 
Taunt.  649,  and  to  avoid  circuity  of  action.  Payne  v.  Rogers  (1794)  2  H. 
Bla.  350.  But  such  third  persons  cannot  recover  on  the  contract,  since 
there  is  no  privity.  Winter  bottom  v.  Wright  (1842)  10  M.  &  W.  109.  In 
the  principal  case  there  was  no  misrepresentation.  Neither  do  the  facts 
show  that  the  landlord  assumed  control  over  the  premises.  The  doctrine 
of  Payne  v.  Rogers,  supra,  would  not  apply,  since  the  plaintiff-wife  would 
have  no  action  in  tort  against  her  husband,  the  tenant.  See  Phillips  v. 
Barnett  (1876)  L.  R.  1  Q.  B.  Div.  436;  Freethy  v.  Freethy  (N.  Y.  1865) 
42  Barb.  641.  The  decision  of  the  principal  case  is  in  accordance  with 
established  anthority,  Bur  dick  v.  Cheadle  (1875)  26  Ohio  St.  393  ;  Clyne 
v.  Helmes  (1898)  61   N.  J.  L.  358,  and  seems  correct  in  principle. 

Libel— Damages  for  Mental  Suffering— Physical  Illness. — In 
an  action  for  libel,  held,  that  mental  suffering  may  be  considered  in  assess- 
ing damages,  but  physical  illness  resulting  therefrom,  and  consequent 
pecuniary  loss  from  inability  to  perform  a  contract,  are  too  remote.  Butler 
et  ux.  v.  Hoboken  Printing  and  Publishing  Co.  (N.  J.  1905)  62  Atl.  272. 
Future  accruing  damages,  for  which  in  libel  no  subsequent  action  can 
be  brought,  should  be  based  upon  the  natural  and  probable  consequences 
of  the  published  words.  Odgers,  Libel  and  Slander  341,  and  cases  cited. 
But  obviously  such  test  has  no  application  to  damage  that  has  already  ac- 
crued, which  need  only  be  proximate,  that  is,  the  direct,  even  though  sur- 
prising, result  of  the  defendant's  wrongful  act.  Brown  and  Wife  v.  Rail 
road  Co.  (1882)  52  Wis.  342.  Where,  as  in  the  principal  case,  such  test  is 
satisfied,  the  contrary  result  would  seem  the  preferable,  Zeliff 'v.  Jennings 
(1884)  61  Tex.  458  ;  Burdick,  The  Law  of  Torts  95,  on  the  ground  that 
mental  suffering  can  best  be  measured  by  its  physical  effect.  Newell  v. 
Whitcher  (1880)  53  Vt.  589. 

Master  and  Servant — Assumption  of  Risk— Continuing  Work 
under  Fear  of  Discharge.— The  plaintiff,  in  defendant's  employ  as  a 
woodworker,  was  ordered  by  the  foreman  to  plane  certain  pieces  of  wood 
on  a  machine.  Upon  complaining  that  the  work  was  dangerous,  he  was 
ordered  to  do  it  "or go  home."     The  plaintiff  was  injured  while  doing  the 
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work,  without  being  guilty  of  contributory  negligence.  Held,  the  plaintiff 
did  not  assume  the  risk  by  continuing  work.  Wells  &>  French  Co.  v.  Kapa- 
czynski  (111.  1905)  75  N.  E.  751. 

Of  the  well  settled  exceptions  to  the  doctrine  of  assumed  risk — as  to  a 
servant's  continuing  work  for  a  reasonable  time  under  promise  to  repair, 
Hough  v.  Railway  Co.  (1879)  100  U.  S.  213,  or  in  reliance  upon  the  mas- 
ter's assurance  of  safety,  Allen  v.  Gilman  (1904)  127  Fed.  609,  or  under  a 
peremptory  order  demanding  immediate  action,  Railroad  Co.  v.  Duffield 
(Tenn.  1883)  12  Lea  63,  or  under  physical  compulsion,  Thompson  v.  Her- 
man (1879)  47  Wis.  602 — none  will  cover  the  principal  case.  In  view 
of  the  general  refusal  of  courts  to  recognize  the  moral  compulsion  arising 
from  fear  of  discharge,  Lamson  v.  Am.  Axe  &>  Tool  Co,  (1900)  177  Mass. 
144;  Reed  v.  Stockmeyer  (1896)  74  Fed.  189,  194,  the  dissenting  opin- 
ion, in  opposing  a  further  exception  on  that  basis,  is  unanswerable.  The 
rule,  however,  seems  needlessly  severe  and  a  proper  subject  for  legislative 
action.     Shearman  &  Redfield,  Negligence  5th  ed.  §§  186,  211. 

Municipal  Corporations— Arbitrary  Power  to  License. — The 
Sanitary  Code  of  New  York  City  forbade  the  selling  of  milk  in  the  city 
without  a  permit  from  the  Board  of  Heafth.  No  limitations  were  shown 
to  have  been  placed  upon  the  exercise  of  this  power.  Held,  it  was  not  to 
be  presumed  that  it  would  be  exercised  arbitrarily,  since  the  provision  was 
not  a  deprivation  of  liberty  or  property  without  due  process  of  law.  The 
Peoples.  Van  De  Carr  (1905)  26  Sup.  Ct.  Rep.  144. 

This  decision  follows  Davis  v.  Mass.  (1896)  167  U.  S.  43  ;  Wilson  v. 
Eureka  City  (1898)  173  U.  S.  32,  and  also  represents  the  law  in  some  of 
the  state  courts.  Quincy  v.  Kennard  (1890)  151  Mass.  563.  But  the  ma- 
jority of  the  state  courts  adhere  to  the  view  that  such  ordinances  are  void 
under  the  Fourteenth  Amendment,  since  they  confer  arbitrary  power  to  de- 
prive one  citizen  of  the  liberties  enjoyed  by  another.  State  v.  Deering 
(1893)  84  Wis.  585  ;  State  v.  Mahner  (1891)  43  La.  Ann.  496.  That  these 
two  conflicting  applications  of  the  principles  of  the  Fourteenth  Amendment 
can  exist  side  by  side  is  due  to  the  fact  that  no  appeal  lies  from  the  decision 
of  the  state  court  declaring  a  statute  or  ordinance  unconstitutional. 

Partnership  -Liability  for  Unauthorized  Tort  of  a  Partner. 
— Defendants  were  copartners  in  conducting  a  department  store.  The 
manager  of  their  shoe  department,  suspecting  the  plaintiff  of  stealing,  ar- 
rested her,  and  having  detained  and  searched  her  in  the  presence  and  under 
the  direction  of  one  of  the  members  of  the  firm,  found  nothing.  In  an  ac- 
tion for  damages  it  was  held  that  the  other  partner  was  not  liable.  "  One 
partner  has  no  power  to  bind  the  firm  to  the  commission  of  a  wrongful  act 
without  the  previous  consent  or  subsequent  concurrence  of  the  partners." 
Bernheimer  Bros.  v.  Becker  (Md.  1905)  62  Atl.  526.     See  NOTES,  p.  264. 

Pleading  and  Practice— Civil  Contempt— Abatement.— A  sur- 
rogate's decree  directed  the  contemnor,  as  executrix,  to  pay  a  sum  of  money 
to  a  trust  company  within  twenty  days.  Upon  her  failure  to  do  so  the  trust 
company  instituted  contempt  proceedings,  but  before  final  decision  the  trust 
company  was  dissolved.  Held,  the  proceeding  abated  with  the  dissolution 
of  the  company  and  the  decision  was  vacated.  In  re  Shelly  (1905)  109  App. 
Div.  58. 

Although  the  power  of  a  surrogate  to  punish  for  contempt  the  non- 
payment of  a  money  decree  has  been  doubted,  In  re  Bingha?n  (1859)  32 
Vt.  327 ;  Matter  of  Watson  v.  Nelson  (1877)  69  N.  Y.  536,  it  has  been  up- 
held where  payment  is  ordered  out  of  a  specific  fund  in  the  hands  of  a 
guardian,  Seaman  v.  Duryea  (1854)  1 1  N.  Y.  324,  or  an  executor.  People  v. 
Marshall  (N.  Y.  1877)  7  Abb.  N.  C.  380.  But  since  the  basis  of  a  civil  pro- 
ceeding for  contempt  is  the  protection  of  individual  interests,  Peoples.  Oyer 
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<&•»  Terminer  (1886)  101  N.  Y.  245,  the  power  should  not  be  exercised  therein 
when  such  interests  no  longer  exist.  Pelzer  v.  Hughes  (1887)  27  S.  C.  408. 
Accordingly,  though  the  court  by  a  proper  proceeding  might  have  punished 
the  defendant  in  the  principal  case  for  criminal  contempt  in  wilfully  dis- 
obeying its  lawful  mandate,  N.  Y.  Code  Civ.  Proc.  §  3343,  sub.  7  ;  Berzen 
v.  Epstein  (N.  Y.  1901)  58  App.  Div.  304,  309,  the  decision  was  properly 
vacated. 

Pleading  and  Practice — Death  by  Wrongful  Act— Time  of 
Accrual. — A  statute  provided  that  action  for  wrongful  death  should  be 
brought  "within  one  year  after  the  cause  of  action  therefor  shall  have 
accrued."  This  action  was  not  begun  until  nearly  two  years  after  the 
death,  though  less  than  a  year  after  the  appointment  of  the  administrator. 
The  defendant  pleaded  the  statute  of  limitations.  Held,  the  cause  of 
action  did  not  accrue  until  the  appointment  of  the  administrator.  Crapo 
v.  City  of  Syracuse  (1906)  183  N.  Y.  395. 

Theoretically,  the  cause  of  action  cannot  accrue  to  the  administrator 
at  the  death,  because  there  is  then  no  administrator  to  possess  the  requisite 
primary  right ;  nor  at  his  appointment,  because  the  duty  cannot  exist  until 
then,  and  the  breach  being  the  death,  there  would  result  the  anomaly  of  a 
breach  of  a  duty  arising  before  the  duty  itself.  In  the  ordinary  case  of  an 
administrator  suing  for  injuries  to  the  estate  inflicted  between  the  testator's 
death  and  the  appointment,  this  difficulty  is  overcome  by  the  fiction  that 
his  appointment  relates  back  to  the  death  of  his  intestate.  Woerner, 
American  Law  of  Administration  §  173.  While  under  this  theory  the 
cause  of  action  would  accrue  at  the  particular  breach,  in  the  principal  case 
at  the  death,  yet  it  is  settled  that  the  cause  of  action  in  the  ordinary  case 
does  not  accrue  until  the  appointment.  Murray  \.  East  India  Co.  (1821)  5 
B.  &  A.  204 ;  Bucklin  v.  Eord  (N.  Y.  1849)  5  Barb.  393.  The  principal  case 
extends  the  ordinary  rule,  undisputed  where  the  administrator  sues  for  the 
estate,  to  cases  where  he  sues  for  beneficiaries.  Andrews  v.  Railroad  Co. 
(1867)  34  Conn.  57  ;  Tiffany,  Death  by  Wrongful  Act  §  122.  For  a  criti- 
cism based  on  the  legislative  intent,  see  5  Columbia  Law  Review  165. 

Pleading  and  Practice— Disqualification  of  a  Judge.— The 
judge  before  whom  the  petitioner  was  tried  was  a  depositor  in  a  bank,  for 
embezzling  the  funds  of  which  the  petitioner  was  indicted.  Held,  the 
judge  was  disqualified  to  try  the  petitioner.  Ex  parte  Corn-well  (Ala.  1905) 
39  So.  354. 

While  mere  tendency  to  favor,  or  possibility  of  bias,  will  not  ipso  facto 
disqualify  a  judge,  Queen  v.  Rand  (1866)  L.  R.  1  O.  B.  230;  Inhabitants 
of  Northampton  v.  Smith  (Mass.  1846)  11  Mete.  390,  he  may  be  disqual- 
ified if  he  is  so  personally  interested  in  the  controversy  as  to  have  a  real 
bias  in  the  matter,  Queen  v.  Meyer  (1875)  L.  R.  I  Q.  B.  D.  173  ;  Medlin 
v.  Taylor  (1892)  101  Ala.  239;  Moses  v.  Julian  (1863)  45  N.  H.  52,  and 
the  slightest  pecuniary  interest  is  always  sufficient.  Pearce  v.  Atwood 
(1816)  13  Mass.  324.  If,  in  the  principal  case,  the  action  had  been  for 
money  had  and  received,  the  judge  would  have  been  disqualified  by  reason 
of  his  pecuniary  interest,  Adams  v.  Minor  (1 898)  121  Cal.  372,  and  it 
would  seem  that  an  equal  degree  of  impartiality  and  freedom  from  per- 
sonal bias  should  be  required  in  a  criminal  trial.  See  Jordan  v.  Henry 
(1875)  22  Minn.  245.     Contra,  Davis  v.  Stale  (1876)  44  Tex.  523. 

Public  Service  Companies— Public  Interest — What  Consti- 
tutes.— A  telegraph  company,  in  connection  with  its  other  business,  en- 
gaged in  buying  up  quotations  of  prices  from  a  board  of  trade  and  selling 
them  to  those  requiring  such  quotations.  Held,  that  the  carrying  on  of 
such  business  for  the  period  of  ten  years,  so  as  to  make  such  quotations 
necessary  to  the  successful  conduct  of  business,  was  sufficient  to  impress 
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the  system  of  supplying  them  with  a  public  interest  and  the  company 
would  be  subject  to  the  rules  governing  public  service  companies. 
Western  Union  Telegraph  Co.  v.  State  ex  rel.  Elevator  Co.  (Ind.  1905) 
76  N.  E.  100.    See  Notes,  p.  259. 

Real  Property— Executed  Parol  License— Revocability.— The 
owner  of  land  granted  to  the  plaintiff  a  parol  license  to  construct  a  build- 
ing on  a  portion  of  the  premises.  The  plaintiff  constructed  the  building, 
and  the  land  was  subsequently  conveyed  to  the  defendant.  Held,  the  fact 
that  the  plaintiff  had  executed  the  license  by  the  expenditures  made,  did 
not  render  the  license  irrevocable,  and  the  conveyance  of  the  land  to  the 
defendant  was  ipso  facto  a  revocation  of  the  license.  Shipley  v.  Fink 
(Md.  1905)  62  Atl.  360. 

It  is  well  settled  law  that  a  conveyance  of  land,  upon  which  a  parol 
license  has  been  granted,  operates  to  revoke  such  license.  Wallis  v. 
Harrison  (1838)  4  M.  &  W.  538.  It  has  been  held  that  an  executed 
parol  license  cannot  be  revoked.  Rerick  v.  Kern  (Pa.  1826)  14  S.  & 
R.  267.  But  the  better  view  is  that  such  a  license  may  be  revoked,  since 
to  hold  otherwise  would,  in  effect,  be  granting  a  permanent  easement  in 
real  estate  by  parol.  Houstenv.  Laffee  (1866)46  N.  H.  505.  The  deci- 
sion of  the  principal  case  is  in  accord  with  the  view  previously  contended 
for  in  1  Columbia  Law  Review  549;  4  id.  381. 

Real  Property— Partition— Easements  by  Implication.— The 
plaintiff  and  the  defendant,  as  tenants  in  common  of  two  adjoining  build- 
ings, partitioned  the  property,  the  dividing  line  running  through  the  centre 
of  a  stairway  and  drain  pipe.  The  plaintiff  insisted  he  had  as  to  both  an 
easement  over  the  defendant's  property  which  the  latter  had  disturbed. 
Held,  there  being  no  express  grant  or  reservation  of  such  easements,  and 
they  not  being  reasonably  necessary  to  the  enjoyment  of  the  estate,  none 
existed.       Gaynor  v.  Bauer  (Ala.  1905)  39  So.  749. 

The  better  view  with  regard  to  easements  by  implication  is  that  they 
need  be  only  reasonably  necessary  to  the  estate  granted  to  create  an  im- 
plied grant,  Ewart  v.  Cochrane  (1861)  4  Macqueen  117;  Paine  v.  Chandler 
(1892)  134  N.Y.  385,  but  must  be  strictly  necessary  to  the  estate  reserved  to 
create  an  implied  reservation.  Wheeldon  v.  Burrows  (1878)  L.  R.  12 
Ch.  Div.  31  ;  Mitchell  v.  Seipel  (1879)  53  Md-  25J-  Which  rule  should 
be  applied  to  cases  of  partition  by  tenants  in  common  seems  never  to  have 
been  squarely  decided.  In  the  case  of  a  partition  among  heirs  it  has  been 
held  that  the  rule  of  reasonable  necessity  should  apply,  Ellis  v.  Bassett 
(1890)  128  Ind.  118,  the  courts  conceding  that  something  more  should  pass 
by  implication  under  a  partition  than  under  a  sale  to  a  stranger.  Goudall 
v.  Godfrey  (1880)  53  Vt.  219.  This  view  finds  support  in  some  of  the 
cases  involving  contemporaneous  grants  of  both  estates  to  the  grantor's 
children,  it  being  held  that  such  transactions  are  in  effect  two  grants  to 
which  the  rule  of  reasonable  necessity  must  be  applied.  Baker  v.  Rice 
(1897)  56  Ohio  St.  463  ;  contra,  where  the  contemporaneous  grants  were  to 
strangers.     Warren  v.  Blake  (1866)  54  Me.  276. 

Sales— Breach  of  Warranty — Waiver. — The  defendant  purchased 
dextrine  from  the  plaintiff  under  a  warranty  as  to  its  fitness  for  dyeing 
purposes.  He  continued  to  use  the  first  lot  after  discovering  its  unfitness, 
and  later  bought  a  second  lot  of  which  he  used  a  part.  Held,  the 
defendant  had  waived  the  warranty  and  had  no  set  off  for  its  breach. 
Ducas  v.  American  Dyeing  Co.  (1905)  95  N.  Y.  Supp.  590. 

Whether  a  legal  right  has  been  waived  is  a  question  of  fact  for  the 
jury.  Fox  v.  Harding  (Mass.  1851)  7  Cush.  516.  Since  a  warranty  is  a 
collateral  agreement,  Fairbank  Canning  Co.  v.  Metzger  (1890)  118  N.  Y. 
260,  which,  being  broken,  gives  the  right  to  retain  the  goods  and  sue  for 
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damages,  Underhillv.  Wolf  (1890)  131  111.  425,  and  this  without  any  notice 
to  the  seller,  of  the  defect,  Tacoma  Coal  Co.  v.  Bradley  (1891)  2  Wash. 
600,  it  would  seem  that  the  continued  use  of  the  first  lot  of  goods  in  the 
principal  case  would  not  constitute  a  waiver.  See  The  Burlington  and 
Mo.  R.  R.  Co.  v.  Boestler  (1864)  15  Iowa  555.  Although  the  ordering  of 
the  second  lot  might  constitute  a  waiver  by  estoppel,  Royal  v.  The  Ault- 
man  and  Taylor  Co.  (1888)  116  Ind.  424,  427,  yet  the  court  should  have 
sent  the  question  to  the  jury. 

Sales — Warranty— Damages  for  Personal  Injuries.— The  de- 
fendant sold  a  corn-husking  machine  to  the  plaintiff  with  a  warranty  that 
it  would  do  good  work,  was  well  made,  and  of  good  materials.  Because 
of  a  defect,  a  "  safety  lever,"  for  stopping  the  machine,  failed  to  work  and 
the  plaintiff  was  injured.  Held,  the  warranty  was  a  general  one,  contem- 
plating only  that  damage  which  might  arise  from  a  failure  of  the  machine 
to  husk  corn.  Birdsinger  v.  McCormick  Harvesting  Machine  Co.  (1906) 
34  N.  Y.  L.  Jour.  1603. 

Special  damages  for  breach  of  warranty,  if  the  natural  consequence  of 
the  particular  defect  which  constitutes  the  breach,  will  be  given  as  within 
the  contemplation  of  the  parties.  Hammond  v.  Bussey  (1887)  L.  R.  20  Q. 
B.  D.  79;  Dushane  v.  Benedict  (1886)  120  U.  S.  630.  Contrary  to  the 
English  rule,  Mowbray  v.  Merryweather  [1895]  2  Q.  B.  640,  the  courts  of 
this  country  do  not  ordinarily  consider  in  contracts  of  warranty,  that  per- 
sonal injuries  are  within  the  contemplation  of  the  parties,  Rich  v.  Smith 
(N.  Y.  1884)  34  Hun  136,  unless  there  is  an  express  special  warranty,  Tyler 
v.  Moody  (1901)  in  Ky.  406;  Bruce  v.  Fiss  D.  and  C.  Horse  Co.  (N.Y. 
1900)  47  App.  Div.  273,  or  actual  deceit.  Jones  v.  Ross  (1892)  98  Ala. 
448.  But  see  Boston  Woven  Hose  and  R.  Co.  v.  Kendall  (igoi)  178  Mass. 
232.  The  principal  case  would  seem  to  be  unsound  in  not  submitting  to 
the  jury  the  question  whether  the  injuries  were  the  natural  result  of  the 
untruth  of  the  warranty  of  good  material. 

Taxation — Constitutional  Law— Situs  of  Credits. — A  Pennsyl- 
vania corporation,  through  its  agent  in  Louisiana,  sold  coal  there  and 
accepted  in  payment  duebills  which  remained  in  the  hands  of  the  agent. 
Held,  these  credits  might  be  taxed  in  Louisiana.  Monongahela  River  etc. 
Co.v.  Board 0/  Assessors  (La.  1905)  39  So.  601. 

Credits  have  always  been  taxable  at  the  domicile  of  the  creditor,  Kirt- 
land  v.  Hotchkiss  (1879)  100  U.  S.  491,  and  not  at  that  of  the  debtor.  State 
Tax  on  Foreign-Held  Bonds  (1872)  15  Wall.  300.  But  the  tendency  of 
recent  decisions,  as  noted  in  the  principal  case,  is  toward  assigning  to 
credits  a  situs  apart  from  the  creditor's  domicile  whenever  such  a  construc- 
tion is  possible.  Thus  if  the  credits  are  controlled  by  an  agent  domiciled 
in  the  same  state  as  the  debtor,  they  are  taxable  there ;  Bristol  v.  Wash- 
ington Co.  (1900)  177  U.  S.  133;  or  if  they  consist  of  notes,  bonds,  etc., 
they  are  taxable  where  such  are  held.  New  Orleans  v.  Stempel  (1899)  175 
U.  S.  309;  Assessors  v.  Comptoir National  (1903)  191  U.  S.  388.  Similarly 
other  forms  of  intangible  personal  property,  depending  for  their  value  upon 
the  use  of  tangible  property,  are  taxable  where  such  tangible  property  is 
located.  Adams  Express  Co.  v.  Ohio  (1897)  165  U.  S.  194,  166  U.  S.  185. 
Cf.  also  5  Columbia  Law  Review  50;  6  id.  190;  Judson,  Taxation  §§ 
408, 422,  427. 

Torts— Nuisances — Exhibitions  of  Fireworks.— The  defendant 
was  conducting  a  licensed  exhibition  of  fireworks  in  a  city  park.  The  case 
of  a  discharged  rocket,  weighing  about  a  pound,  in  falling  struck  and  injured 
the  plaintiff,  a  spectator  standing  in  an  adjoining  street.  Held,  that  such 
a  nuisance  was  not  a  nuisance  per  se  and  that  the  jury  should  determine  if 
sending  up  a  rocket  case  of  such  weight  constituted  negligence  under  the 
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circumstances.  Crowley  v.  Rochester  Fireworks  Co.  (1906)  34  N.  Y.  L. 
Tour.  1303. 

The  term  "  nuisance  per  se  "  can  be  properly  applied  only  where  the 
thing  is  itself  unlawful  irrespective  of  whether  it  caused  such  injury  as 
would  make  of  a  lawful  business  a  nuisance  in  fact.  King  v.  Betterton 
(1694  5  Mod.  142;  Windfall  Mfg.  Co.  v.  Patterson  (1897)  148  Ind.  414, 
420.  It  is  incorrectly  applied  to  facts  making  a  prima  facie  case  of  nui- 
sance. Jennie  v.  Sutton  (1881)  43  N.  J.  L.  257.  The  principal  case  is  sound 
both  in  holding  there  is  no  nuisance  per  se  and  in  sending  the  case  to  the 
jury  ;  set  Landau  v.  City  of  New  York  (1904)  180  N.  Y.  48  ;  but  its  dictum 
that  fireworks  in  a  city  street  constitute  a  nuisance  per  se  is  unsound  and 
contrary  to  that  in  Speir  v.  City  of  Brooklyn  (1893)  139  N.  Y.  6,  11.  But  see 
Conklin  v.  Thompson  (N.  Y.  1859)  29  Barb.  218. 

Waters  and  Water  Courses— Oyster    Fisheries— Navigation. 

A  state  statute  gave  owners  on  navigable  waters  the  exclusive  right  to 

cultivate  oyster  beds  within  six  hundred  yards  of  the  shore.  The  plaintiff, 
who  owned  land  on  both  sides  of  the  entrance  to  a  bay,  which  entrance  was 
less  than  twelve  hundred  yards  wide,  planted  oyster  beds,  leaving  only  a 
narrow  channel.  Held,  defendant's  boat  must  follow  the  channel.  Cain 
v.  Simonson  (Ala.  1905)  39  So.  571. 

At  common  law  the  public  right  of  navigation  to  high-watermark  was 
paramount  to  all  other  rights  in  navigable  waters,  Williams  v.  Wilcox 
(1838)  8  Ad.  &  El.  318;  Atty.  Gen.  v.  Woods  (1871)  108  Mass.  436,  and 
redress  for  damage  to  fisheries  caused  by  navigators  was  restricted  to 
cases  of  negligence  or  wilfulness.  Colchester  v.  Brook  (1845)  7  Q.  B. 
339.  But  the  power  of  the  legislature  to  limit  channels  or  otherwise  regu- 
late navigation  is  unquestioned.  Flanagan  v.  City  of  Philadelphia  (1862) 
42  Pa.  St.  219,  and  cases  there  cited.  It  would  seem  therefore  not  un- 
reasonable to  imply  in  the  plaintiff  a  right  to  prevent  unnecessary  naviga- 
tion which  was  injurious  to  the  fishery  privileges  that  the  statute  con- 
ferred. 

Wills — Probate  in  a  Foreign  Jurisdiction. — A  resident  of  Cali- 
fornia, while  sojourning  in  New  Hampshire,  executed  a  will  in  accordance 
with  the  laws  there  and  later  died  in  California  owning  lands  situated  in 
both  states.  The  will  was  probated  in  New  Hampshire  and  probate  was 
requested  of  the  same  will  in  California  on  an  exemplified  copy.  Held, 
this  was  not  a  foreign  will  within  the  meaning  of  the  code  and  must  be 
probated  originally  in  California.  In  re  Clark's  Estate  (Cal.  1905)  82 
Pac.  760.    See  Notes,  p.  269. 
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The  American  Judiciary.  By  Simeon  E.  Baldwin.  New  York: 
The  Century  Co.      1905.     pp.  xiii,  403. 

In  the  popular  series  of  volumes  to  which  this  book  belongs, 
describing  "the  manner  in  which  the  governmental  agencies  of  the 
American  State  are  organized  and  administered,"  the  volume  on 
"The  Judiciary"  is  probably  the  one  most  difficult  of  preparation. 
It  is  fortunate  that  the  task  of  writing  it  was  committed  to  an  eminent 
jurist  whose  style  is  as  clear  as  his  knowledge  is  wide  and  accurate. 
The  result  is  a  work  of  great  value  for  popular  information,  pre- 
senting in  language  free  from  technicalities  the  principles  of  judi- 
cial administration,  and  abounding  in  interesting  details  gathered 
from  a  wide  experience  of  the  practical  working  of  the  courts. 

The  first  part,  occupying  about  one-third  of  the  book,  explains 
'*  the  nature  and  scope  of  the  judicial  power  in  the  United  States." 
The  second  and  larger  part  describes  "the  organization  and  prac- 
tical working  of  American  courts." 

The  author  traces  historically  the  early  development  of  the 
American  judiciary  from  its  English  origin,  the  separation  of  the 
judicial  power  from  the  executive  and  legislative  powers,  and  the 
relations  of  the  judiciary  to  the  political  departments  of  the  govern- 
ment. He  then  explains  clearly  the  important  work  of  the  judi- 
ciary in  developing  law,  including  the  determining  of  what  is  not 
the  law,  though  clothed  in  the  forms  of  law  ;  that  is,  of  declaring  a 
"  law  "  unconstitutional. 

The  actual  exercise  of  this  power  to  set  aside  a  legislative  act  is 
traced  historically,  and  instructive  figures  are  given.  Thus  it  ap- 
pears that  twenty-one  important  acts  of  Congress,  and  over  two 
hundred  State  statutes  have  been  declared  unconstitutional  by  the 
United  States  Supreme  Court ;  while  in  individual  States,  thou- 
sands of  legislative  acts  have  been  set  aside  by  State  courts  as  con- 
travening the  respective  State  constitutions.  How  peculiar  this  is 
to  our  system  of  government  is  strikingly  shown  in  Judge  Bald- 
win's statement  that  "this  right  of  a  court  to  set  itself  up  against  a 
legislature,  and  of  a  court  of  one  sovereign  to  set  itself  up  against  the 
legislature  of  another  sovereign,  is  something  which  no  other  coun- 
try in  the  world  would  tolerate." 

The  present  trend  away  from  jury  trials  may  be  a  surprise  to 
many  readers.  Judge  Baldwin  says,  "the  number  of  civil  causes 
tried  to  the  jury,  taking  the  country  as  a  whole,  is  declining. 
.  .  .  In  several  of  the  States  a  majority  of  the  civil  causes  which 
might  be  tried  to  the  jury  are  not:  in  Louisiana  very  few  are.  The 
tendency  in  England  is  also  toward  dispensing  with  the  jury  in  or- 
dinary civil  trials.  Over  a  million  cases  are  brought  every  year  in 
the  English  county  courts,  and  in  not  one  in  a  thousand  of  them  is 
there  a  jury  trial,  although  if  the  matter  in  demand  is  over  £5  in 
value,  either  party  may  claim  it." 
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The  chapter  on  "The  Law's  Delays  "  is  an  interesting  one.  By 
way  of  illustration  of  what  is  possible  under  our  system,  an  excep- 
tional case  is  given  of  a  brakeman  who  in  1882  was  injured  on  a 
New  York  railroad,  and  brought  suit  against  the  company.  A  final 
decision  was  not  reached  until  1902,  and  during  the  twenty  years 
seven  appeals  were  taken.  "  The  right  of  trial  by  jury  is  one  cause 
of  such  delays.     The  broad  right  of  appeal  is  another," 

A  characteristically  wise  word  uttered  by  Judge  Baldwin  is 
worthy  of  special  notice.  He  says,  "Government  is  a  device  for 
applying  the  power  of  all  to  secure  the  rights  of  each.  Any  gov- 
ernment is  good  in  which  they  are  thus  effectually  secured.  That 
government  is  best  in  which  they  are  secured  with  the  least  force." 
The  definition  rules  out  attempts  to  sacrifice  the  rights  of  some  to 
the  whims  and  fads  of  others.  That  which  follows  rebukes  the 
tendency  of  shallow  minds,  under  the  spur  of  so-called  "patriot- 
ism, "  to  consider  our  form  of  government  the  only  good  one  for  all 
kinds  and  conditions  of  men  ;  it  also  rebukes  the  tendency  so 
strong  at  the  present  time  to  distrust  moral  suasion  and  depend 
mainly  on  force  to  accomplish  needed  reforms. 

The  Law  of  Fire  Insurance.  By  George  A.  Clement.  New 
York  :  Baker,  Voorhis  &  Co.      1905.     Vol.  II.  pp.  cxvii,  807. 

This  volume  completes  Mr.  Clement's  treatise  on  the  subject 
of  Fire  Insurance.  It  takes  as  its  basis  those  conditions  of  the 
standard  forms  of  the  fire  insurance  policy,  and  similar  condi- 
tions in  other  forms,  which  specifically  declare  the  policy  to  be  void, 
if  such  conditions  are  not  complied  with.  In  other  words,  it  is 
confined  to  that  branch  of  fire  insurance  law  which  has  to  do  with 
a  policy  that  has  been  repudiated  as  void  by  the  insurer.  The  first 
volume,  noticed  in  4  Columbia  Law  Review  147,  treated  the  branch 
of  the  subject,  relating  to  a  fire  policy  as  a  valid  contract,  in  the 
event  of  fire  and  the  adjustment  of  claims  thereunder. 

Such  a  treatment  of  the  subject  has  its  advantages,  especially  for 
the  insurance  agents  and  adjusters.  It  does  not  enable  the  author, 
however,  to  produce  a  book  fit  for  the  ordinary  layman,  or  even  for 
the  law  student.  Indeed,  the  author  rather  plumes  himself  on  the 
unique  character  of  his  work.  It  is  neither  a  treatise  nor  a  digest, 
as  those  words  are  ordinarily  understood  and  applied,  he  assures  us. 
The  "text  is  not  burdened  and  clouded  with  the  individual  views 
and  opinions  of  the  author,  as  to  what  the  law  or  rules  ought  to 
be."  It  contains  only  "practical  rules,  affecting  conduct,  brought 
out  in  clear,  sharp,  and  distinct  relief,  based  on  logical  analysis. " 
Whenever  there  is  conflict  in  these  rules,  and  such  a  situation  fre- 
quently develops,  the  author  undertakes  to  indicate  it  either  in  the 
express  language  of  the  rules  or  in  the  notes. 

Notwithstanding  the  author's  disclaimer,  the  work  is  really  a 
digest  of  this  branch  of  the  law.  So  far  as  its  statement  of  rules  is 
concerned,  it  does  not  differ  greatly  from  the  work  now  publishing 
under  the  editorship  of  Edward  Jenks,  entitled,  "A  Digest  of  Eng- 
lish Civil  Law,"  which  has  been  described  as  an  attempt  to  digest 
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the  principles  of  English  private  law  into  a  series  of  clear  and  in- 
telligible rules. 

Yes,  these  volumes  by  Mr.  Clement  are  a  digest ;  somewhat  dif- 
fuse, it  is  true,  and  contradictory  in  parts  as  any  statement  must  be 
of  the  rules  actually  applied  by  our  various  American  jurisdictions 
in  fire  insurance  litigations  ;  but  still  a  digest  of  case  law.  Being 
a  digest,  its  value  must  depend  upon  the  clearness  and  precision 
with  which  the  rules  are  expressed  and  the  care  with  which  the  cases 
appended  to  each  rule  have  been  selected.  While  we  have  not  been 
able  to  examine  the  work  with  the  thoroughness  necessary  to  a  final 
judgment  upon  its  merits,  the  examination  which  we  have  made 
leads  us  to  believe  that  the  practicing  lawyer  will  find  it  a  most 
convenient  and  serviceable  handbook.  Certainly,  its  citation  of 
cases  has  been  brought  down  to  date  ;  and  its  table  of  cases,  table 
of  contents  and  its  index  are  very  full  and  satisfactory. 

A  Treatise  on  the  Law  of  Agency.  By  W.  L.  Clark  and  H. 
L.  Skyles.  Two  vols.  St.  Paul:  Keefe-Davidson  Co.  1905.  pp. 
liv,  2178. 

This  is  a  book  of  strangely  uneven  merit.  It  opens  by  justly 
criticising  some  definitions  of  Agency  and  by  giving  a  definition 
possessing  greater  accuracy.  Yet  the  hope  thus  raised  by  §  1  is 
blasted  by  §  2,  which,  in  dealing  with  the  "  creation  and  existence 
of  the  relation,"  manages  to  be  unsatisfactory  in  each  of  its  five 
paragraphs;  for  in  (a)  it  fails  to  indicate  whether  the  creation  of  the 
relation  "in  general"  requires  communication  between  principal 
and  agent — a  shortcoming  not  wholly  made  good  by  the  longer 
discussion  in  §§  40-43;  and  in  (d)  it  fails  to  make  clear  that 
"agency  by  estoppel"  exists  only  as  to  the  very  third  person  who 
has  been  led  astray — another  shortcoming  not  aided  by  the  later 
discussion  in  §§  55-56;  and  in  (c)  it  groups  together  under 
"agency  by  necessity"  several  incongruous  items,  some  being  in- 
stances of  the  enlarged  powers  which  are  incident  to  actual  agen- 
cies in  cases  of  emergency,  and  others  being  instances  of  no  agency 
at  all,  but  simply  of  ^«<2.sY-contractual  liability,  as  in  the  case  of  ne- 
cessaries furnished  to  a  wife — a  group  of  shortcomings  made  some- 
what worse  by  the  later  discussion  in  §§  61-62  and  85;  and  in  (d) 
it  includes  "authority  of  partner  to  bind  firm"  as  an  instance  of 
agency  by  operation  of  law — an  exaggerated  analogy  not  much  im- 
proved by  what  is  developed  in  §  90;  and  in  (e)  it  includes  "agency 
by  ratification  "  as  an  instance  of  actual  agency,  although,  of  course, 
ratification  does  not  in  fact  make  the  </uasz-a.gent  an  agent. 

On  the  other  hand,  not  many  pages  beyond,  §  91  treats  usefully 
"unincorporated  clubs  and  societies  as  principals."  Yet  §  102,  on 
ratification,  is  thoroughly  untrustworthy,  stating  in  one  sentence, 
with  proper  citation,  the  famous  House  of  Lords  rule  in  Keighley 
v.  Durant  [1901]  A.  C.  240,  and  two  sentences  farther  along  stating 
the  precisely  opposite  rule,  with  no  perception  that  it  is  an  oppo- 
site rule  and  that  the  authority  cited  for  it  in  the  foot-note  is  the 
very  decision  reversed  in  Keighley  v.  Durant.     Later  in  the  work, 
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by  the  way,  in  §  457,  notes  45  and  47,  the  wrong  stage  of  Keighley 
v.  Durant  is  twice  cited  as  authoritative. 

Again,  §99  deals  in  a  useful  manner  with  the  "distinction 
between  ratification  and  adoption."  Yet  §  118,  on  the  ratification 
of  forgery,  seems  wholly  to  miss  the  point. 

Still  again,  in  §  199  the  "distinction  between  general  and  special 
agents "  is  repudiated  with  considerable  discrimination.  Yet 
§§  461-462  deal  very  unsatisfactorily  with  the  supposed  election 
which  excuses  an  undisclosed  principal  from  action  by  a  third  party, 
and  wholly  fail  to  mention  merger  as  an  explanation  of  some  of  the 
cases ;  and,  besides,  other  passages  in  the  book  fail  to  deal  ade- 
quately with  this  perplexing  subject  of  undisclosed  principal ;  for 
example,  §  538  inserts  the  misleading  words  "  or  had  no  means  of 
knowing,"  which  were  repudiated  by  Borries  v.  Imperial  Ottoman 
Bank  (1873)  L.  R.  9  C.  P.  38,  and  §§568-569  fail  to  specify  the 
exceptions  and  limitations  to  the  third  party's  power  to  hold  the 
agent. 

Finally,  §§  577-586  treat  in  a  useful  way  the  liability  of  the 
quasi-zgent  who  acts  without  authority  for  a  named  quasi-principal. 
Yet  §  588  treats  very  unsatisfactorily  the  measure  of  damages  in  that 
very  case. 

No  doubt  there  is  some  explanation  for  this  extraordinary 
unevenness  ;  but  no  explanation  can  remove  the  necessity  for  care 
in  using  the  book. 

Some  omissions  have  been  discovered.  For  example,  there  seems 
to  be  no  discussion  of  the  curious  question  of  known  numerical 
limits,  although  the  leading  cases  on  that  question,  Mussey  v. 
Beecher  (1849)  3  Cush.  511,  and  Barnes  v.  Ewing  (1866)  4  H.  &  C. 
511,  are  cited  as  to  other  points.  Nor  is  there  mention  of  the  fact 
that  the  doctrine  of  Attwood  v.  Munnings  (1827)  7  B.  &  C.  278,  as 
to  signatures  per  proc. ,  has  been  embodied  in  the  Negotiable  Instru- 
ments Law. 

It  is  unnecessary  to  give  additional  specifications  as  to  the 
quality  of  this  book,  but  it  seems  just  to  add  that  undoubtedly  the 
authors  and  publishers  are  able  to  prepare  a  more  thorough  piece  of 
work,  and  that  they  have  produced  such  a  book  as  this  for  no  other 
reason  than  that  the  members  of  our  profession  have  led  them  to  be- 
lieve that  in  a  practitioner's  book  what  is  desired  is  not  quality  but 
quantity. 

The  American  Law  Relating  to  Income  and  Principal.  By 
Edwin  A.  Howes,  Jr.  Boston  :  Little  Brown  &  Company.  1905. 
pp.  xviii,  104. 

Mr.  Howes  gives  to  trustees  and  laymen  generally  a  concise  and 
unembellished  discussion  of  the  rules  governing  the  distribution  of 
profits  or  losses  where  there  exists  a  division  of  rights  in  property. 
To  trustees  and  laymen  generally,  we  say,  because  his  work  does  not 
purport  to  deal  theoretically  with  the  difficult  legal  problems  en- 
gendered by  divided  ownerships.     His  statements  are  confined  to 
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the  results  of  legal  decisions.  He  clearly  states  the  Massachusetts 
rule,  for  instance,  concerning  extraordinary  dividends  of  corpora- 
tions— if  cash,  they  go  to  the  life  tenant,  and  if  in  the  form  of  stock, 
to  the  remainderman.  But  of  the  theoretical  difficulties  with  this 
rule  and  of  its  discriminating  effects  in  application  he  scarcely  speaks. 
Again,  we  looked  through  its  pages  in  vain  for  a  discussion  of  any 
distinction  between  legal  and  equitable  life  estates  or  remainders. 
The  book  supplies  excellent  up-to-date  rules  of  action  to  the  admin- 
istrator. But  to  the  lawyer,  seeking  principles  and  theories  upon 
which  he  can  work  out  results  in  cases  presenting  sets  of  facts  vary- 
ing from  those  upon  which  adjudications  have  already  been  made, 
it  affords  no  assistance  other  than  as  a  book  of  citations. 

Hints  for  Forensic  Practice.  By  T.  F.  C.  Demai  est.  New 
York  :     The  Banks  Law  Publishing  Co.      1905.     pp.  x,  123. 

This  little  book  contains  a  useful  and  accurate  summary  of  the 
decisions  of  the  courts  of  New  York  in  regard  to  certain  points  in 
practice  and  in  the  administration  of  the  Law  of  Evidence,  together 
with  suggestions  of  the  author  by  way  of  interpretation  and  criti- 
cism upon  the  holdings  of  the  decisions,  which  seem  to  be  both 
sensible  and  just.     To  more  than  this  the  book  lays  no  claim. 

The  most  unsatisfactory  portion  of  the  book  is  that  part  of  the 
opening  chapter  which  raises  such  questions  as  the  proper  defini- 
tion of  Evidence,  and  the  relation  of  logic  to  ''relevancy"  and 
"admissibility."  Perhaps  it  is  not  fair  in  a  monograph  of  this  kind 
to  expect  additional  light  on  questions  which  have  provoked  so 
much  discussion,  still  it  would  seem  that  we  are  entitled  to  some- 
thing a  little  more  definite  than  this  after  a  discussion  which  cites 
from  a  large  number  of  text  writers  and  authorities:  "But  the 
principles  of  a  deductive  logic  are  not  the  sole  guide  of  the  judge  or 
advocate,  for  the  reason,  already  intimated,  that  positive  munici- 
pal law  has  superimposed  various,  mainly  exclusory,  rules.  The 
books  are  filled  with  reminders  of  the  distinction  between  natural 
and  judicial  evidence,  as  also  between  logical  and  legal  relevancy, 
but  the  observations  there  encountered  are  most  frequently  of  a 
more  or  less  vague  and  general  character."  p.  7. 

It  is  submitted  that  in  the  monumental  treatise  of  Professor 
Wigmore  and  in  his  sixteenth  edition  of  Greenleaf,  to  which  the 
learned  author  refers  and  in  the  late  Professor  Thayer's  Preliminary 
Treatise  on  Evidence  at  the  Common  Law,  to  which  no  reference 
is  made,  the  entire  subject  has  lost  the  vagueness  referred  to.  As 
Professor  Thayer  has  so  clearly  shown  (Thayer,  Preliminary  Treat- 
ise, ch.  VI.)  the  main  function  of  the  law  of  evidence  is  to  exclude 
logically  probative  evidence.  And  while  it  may  still  be  a  subject 
of  contention  whether  or  not  it  is  a  proper  use  of  language  to 
assert  that  there  are  some  things  logically  relevant  which  are  not 
legally  relevant  (See  Thayer,  Preliminary  Treatise,  ch.  VI. ;  Wig- 
more,  Evidence,  sec.  27,  et  seq.)  it  is  submitted  that  there  is  no 
basis  for  the  suggestion  lurking  in  the  words  "mainly  exclusory" 
in  the  above  quotation  that  anything  can  be  legally  relevant  which 
is  not  logically  relevant. 
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Turning,  however,  from  the  few  pages  on  definitions  to  the 
body  of  the  book  we  find  that  the  learned  author,  having  classified 
objections  to  evidence  as  general  and  special,  and  explained  the 
method  of  the  court  in  dealing  with  each,  proceeds  to  a  detailed 
and  painstaking  examination  of  the  New  York  authorities  to  show 
the  exact  meaning  attached  by  the  court  to  the  common  form  of 
objection  "incompetent,  immaterial  and  irrelevant"  and  each  and 
every  word  thereof,  and  to  the  examination  of  the  question  as  to 
whether  this  objection  in  full  or  in  any  modified  form  is  general  or 
special.  It  is  in  the  careful  and  intelligent  handling  of  the  cases 
on  this  and  other  points  that  the  value  of  the  book  lies.  He  con- 
cludes that  all  objections  may  be  divided  into  two  classes,  those 
that  question  the  logical  bearing  of  the  evidence  offered  and  those 
that  assert  some  objection  whether  technical  or  substantial,  founded 
on  law  rather  than  logic.  Incompetent  he  shows  to  be  equivalent 
to  inadmissible,  and  to  raise  a  general  objection  covering  grounds 
both  of  law  and  logic.  Immaterial  is  the  equivalent  of  irrelevant. 
Either  word  raises  the  specific  objection  of  one  of  logical  bearing 
in  the  evidence.  The  words  "incompetent,  irrelevant  and  imma- 
terial" combine  both  the  general  and  specific  objection.  "Never 
say  'incompetent'  for  it  is  useless;  never  say  ' irrelevant  and  im- 
material' for  it  is  repetitious. "     p.  76. 

The  concluding  sections  of  the  book  contain  discussions  of  the 
functions  of  a  motion  to  strike  out  evidence  and  a  motion  to  direct 
the  jury  to  disregard  evidence,  and  of  a  motion  to  direct  a  judg- 
ment and  to  set  aside  the  verdict.  The  sinuosities  of  the  New 
York  law  on  these  highly  practical  points  are  followed  in  a  careful 
excursus  among  the  New  York  cases,  which  seems  to  justify  at  once 
the  soundness  of  the  author's  conclusions  and  the  utility  of  the 
detailed  examination. 
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JOHN   JAY, 

First  Chief  Justice  of  the  United  States.1 

The  First  Chief  Justice  of  the  United  States  will  always 
hold  a  place  apart  among  the  jurists  of  this  country,  not- 
withstanding the  fact  that  the  details  of  his  activity  during 
his  brief  tenure  are  so  meagre,  if  not  fragmentary,  that  it  is 
impossible  to  base  upon  them  any  just  or  satisfactory  idea 
of  his  ability  as  a  judge  or  his  learning  as  a  lawyer.  The 
mere  fact  that  the  first  president  of  the  United  States 
selected  him  as  the  fittest  of  all  his  fellows  for  the  position, 
or  rather  that  Washington  offered  him  the  choice  of  posi- 
tions in  the  new  government,  is  in  itself  proof  positive  of 
the  worth  and  character  of  the  man  ;  and  the  fact  that  Jay 
himself  selected  the  Chief  Justiceship  as  most  in  accord 
with  his  tastes  and  inclination  would  go  far  to  establish  his 
fitness  for  the  position  if  other  proofs  were  lacking. 

Jay  was  far  from  emotional,  and  men  and  measures 
passed  with  difficulty  the  searching  criticism  of  a  singularly 
keen  and  just  judgment.  He  measured  himself  by  the 
standard  he  applied  to  others,  and  the  estimate  of  his  own 
powers  was  not  a  whit  the  less  impersonal  than  his  esti- 
mate of  friend  or  foe. 

He  selected  the  Chief  Justiceship  because  he  knew  that 

1  In  the  preparation  of  this  article  Mr.  Pellew's  admirable  life  of  Jay 
in  the  American  Statesman  Series  has  been  frequently  quoted,  and  often 
paraphrased.  The  Correspondence  and  Public  Letters  of  Jay,  edited  by 
Johnston,  have  been  constantly  referred  to.  In  a  lesser  degree  Jay's  Life 
by  his  son  has  been  referred  to,  and  Flanders'  account  of  Jay  in  the  (re- 
vised edition)  "  Lives  of  the  Chief  Justices"  has  been  consulted  in  the  mat- 
ter of  Jay's  Chief  Justiceship. 
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he  was  qualified  for  the  position,  and  contemporaries  as 
well  as  posterity  accept  the  verdict  as  founded  in  every  par- 
ticular. It  is  well  within  the  mark  to  say  that  probably  no 
one  would  to-day  dissent  from  the  stately  phrases  in  which 
Washington  refers  to  the  appointment:  "In  nominating 
you  for  the  important  station  which  you  now  fill,  I  not  only 
acted  in  conformity  with  my  best  judgment,  but  I  think  I 
did  a  grateful  thing  to  the  good  citizens  of  these  United 
States."1 

The  cast  of  his  mind  was  judicial  and  the  course  of  his 
life  off  the  bench  was  a  daily  proof  of  his  fitness  for  the 
bench,  but  the  best  justification  of  the  appointment  is  never- 
theless the  judicial  gravity  and  capacity  shown  in  his  con- 
duct of  the  affairs  of  State.  In  this  he  is  in  marked  contrast 
with  his  distinguished  successor,  who  is  with  one  accord 
acclaimed  the  great  Chief  Justice.  In  Congress  as  in  the 
Cabinet,  Marshall  was  preeminently  a  partisan — a  politician 
in  the  better  sense  of  the  word.  Few  could  believe  that 
the  Judge  lay  deeply  imbedded  in  the  ardent  Federalist; 
but  once  Chief  Justice,  the  judicial  quality  of  the  man 
triumphed  over  the  politician,  and  displayed  itself  in  unsus- 
pected purity  and  greatness.  Had  Jay  never  sat  on  the 
bench  his  fitness  for  the  position  would  have  been  as  patent 
to  posterity  as  it  was  to  his  contemporaries.  Had  Marshall 
remained  in  active  politics  it  is  probable  that  we  would 
hardly  know  that  we  had  lost  our  greatest  judge. 

The  life  of  John  Jay  falls  into  three  equal  groups  of 
twenty-eight  years.3  In  the  first  period,  he  fitted  himself 
for  public  position  ;  in  the  second,  he  worthily  occupied 
the  highest  stations  with  credit  alike  to  himself  and  his 
country,  and  in  the  last  period  he  led  a  quiet  but  no  less 
dignified  life  of  retirement,  consoled  by  the  recollection  of 
a  spotless  career  and  preparing  himself  for  the  life  eternal. 

It  is  the  purpose  of  the  present  article  to  consider  the 
career  of  John  Jay  in  the  second  period  with  only  such 
reference  to  the  first  and  the  last  as  is  necessary  to  under- 
stand the  preparation  for  his  public  career,  the  career 
itself,  and  the  character  of  the  man  as  .the  resultant  of 
preparation  and  achievement. 

1  Correspondence  and  Public  Papers,  Vol.  Ill,  p.  378. 

2  This  happy  division  is  Pellew's,  not  the  writer's. 
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John  Jay  was  born  in  the  City  of  New  York  on  the  12th 
day  of  December,  1745.  The  ancestry  is  in  one  respect 
important  as  it  accounts  in  part  for  the  austerity  of  his  life 
and  the  fervor  of  his  religious  convictions,  which  ap- 
proached as  near  to  fanaticism  as  was  consistent  with  a 
nature  as  restrained  as  it  was  judicial.  His  great-grand- 
father, Pierre  Jay,  was  a  Huguenot  of  La  Rochelle,  and  on 
the  unfortunate  revocation  of  the  Edict  of  Nantes  in  1685, 
the  merchant  sought  refuge  in  England.  Most  of  his 
property  was  confiscated  after  the  manner  of  the  day,  but 
the  spirit  was  unbroken.  We  would  all  admit  that  the  act 
of  persecution  was  unjustifiable,  but  it  was  doubly  unfor- 
tunate to  France  in  that  it  drove  beyond  the  Kingdom  the 
most  devoted  and  the  most  skilled  of  French  workmen. 

The  Elector  of  Brandenburg  was  wise  enough  to  offer 
an  asylum  and  the  commercial  prosperity  of  Prussia  was 
due  in  no  small  degree  to  the  protestant  refugees  from 
France.  And  it  may  not  be  without  interest  to  note  that 
the  first  German  officer  to  fall  in  the  fateful  war  of  1870 
bore  the  name  of  a  Huguenot  outcast.  The  same  is  true 
in  a  less  degree  of  Holland,  and  the  influence  of  the 
Huguenot  in  England  is  clearly  traceable.  Not  to  go  be- 
yond the  domains  of  law,  the  most  perfect  and  rounded 
master  of  English  law,  Sir  Samuel  Romilly,  had  not  a  drop 
of  English  blood  in  his  veins,  and  in  other  walks  of  life  the 
exile  was  hardly  less  useful,  if  less  distinguished. 

The  grandfather,  Augustus  Jay,  settled  in  New  York  in 
1686,  where  he  married  one  Maria  Bayard,  a  descendant  of 
a  Protestant  professor  of  theology  at  Paris,  who  sought  the 
protection  of  Holland. 

It  is  barely  possible  that  the  leaning  to  Holland  and  the 
admiration  of  the  Dutch  in  the  writings  of  Jay  may  have 
been  tinged  by  an  unconscious  sentiment  as  well  as  by  their 
intrinsic  merit.  The  law  of  an  orderly  and  regulated  lib- 
erty in  which  the  individual  was  protected  from  despotism 
on  the  one  hand  as  well  as  from  license  on  the  other, 
which  led  Jay  to  prefer  England  to  France,  may  perhaps 
be  explained  by  ancestry  as  much  as  by  temperament. 

The  intermarriage  of  the  father,  Peter  Jay,  with  the 
Van  Cortlands  associated  the  young  man  with  the  tradi- 
tions  of    Holland,   and    England    and  Holland  suggested 
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themselves,  and  not  unnaturally,  as  models  for  the  career  of 
their  gifted  son. 

In  another  respect,  the  ancestry  of  Jay  was  an  advan- 
tage in  the  trying  period  of  the  French  Revolution  when 
the  Federalists  were  accused  of  truckling  to  England.  In 
the  midst  of  the  opposition  in  1796  to  the  so-called  Jay 
Treaty  with  Great  Britain,  Jay  could  and  did  say :  "  Not 
being  of  British  descent  (of  his  great  grandparents  three 
were  French  and  five  Dutch)  I  cannot  be  influenced  by  that 
tendency  towards  their  national  character,  nor  that  par- 
tiality for  it,  which  might  otherwise  be  supposed  to  be  not 
unnatural." 

But  to  return  to  the  subject  of  the  sketch.  The  youth 
of  Jay  offers  nothing  that  is  remarkable,  except  that  he 
seems  never  to  have  been  young  in  the  ordinary  sense  of 
the  word,  and  the  balanced  way  of  life,  often  the  result  of 
experience,  seems  in  him  to  have  been  innate. 

"  Johnny  " — it  seems  almost  as  much  a  profanation  to 
think  of  him  as  "Johnny"  as  it  is  to  learn  that  Emerson 
smoked — "Johnny,"  said  his  father,  "is  of  a  very  grave 
disposition  and  takes  to  learning  exceedingly  well."  This 
was  said  of  him  at  seven,  and  it  is  therefore  not  surprising 
to  learn  that  the  youth  was  prepared  for  college  at  the 
age  of  fourteen.  The  college  was  Columbia,  then  known 
as  Kings,  and  thus  he  was  one  of  the  earliest  as  well  as 
the  most  distinguished  of  the  alumni. 

There  is  one  slight  incident  that  shows  that  young  men 
of  character  were  then  as  unwilling  as  now  to  peach  on 
their  fellows.  For  a  breach  of  discipline  committed  in  the 
presence  of  Jay  several  students  were  banished.  In  this 
matter  Jay  took  no  part,  but  for  refusing  like  a  man  of 
honor  to  reveal  the  names  of  his  fellow  students,  he  shared 
their  fate.  He  was,  however,  soon  allowed  to  return,  and 
finished  his  course  without  other  incident. 

In  his  last  year  as  an  undergraduate,  the  young  man — 
"  a  youth  remarkably  sedate  and  well  disposed  " — deter- 
mined upon  the  study  of  law.  On  learning  the  son's 
choice  the  father  wrote  to  him :  "  Your  observations  on 
ye  study  of  ye  law  I  believe  are  very  just,  and  as  it's  your 
inclination  to  be  of  that  profession,  I  hope  you'll  closely 
attend  to  it,  with  a  firm  resolution  that  no  difficulties  in 
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prosecuting  that  study  shall  discourage  you  from  applying 
very  close  to  it,  and,  if  possible,  from  taking  a  delight  in  it.1 

It  is  perhaps  worthy  of  note  as  throwing  a  light  upon 
the  seriousness  of  purpose,  that  Jay  is  reported  to  have  be- 
gun his  preparation  ior  the  bar  by  a  study  of  a  subject 
which  few  lawyers  deem  of  importance  either  to  the  prep- 
aration or  completeness  of  their  studies.  It  appears  that  he 
read  carefully  and  thoroughly  the  De  Jure  Belli  ac  Pads  of 
Grotius  and  thus  bottomed  himself  upon  the  law  of  nations 
which  as  diplomat  and  Judge  he  was  called  upon  to  apply 
and  expound.3  The  Book  of  Grotius  bore  immediate  fruit, 
and  on  graduation  in  1764  he  delivered  a  much  admired 
dissertation  upon  the  blessings  of  peace. 

Almost  immediately  upon  graduation  Jay  bound  himself 
an  apprentice  for  five  years  to  Benjamin  Kissam,  an  emi- 
nent barrister  of  the  day,  and  had  as  companion  for  two 
years  of  the  time,  one  Lindley  Murray,  of  whose  subse- 
quent title  to  fame  the  Chemist  Dalton  said  :  "  That  of  all 
the  contrivances  invented  by  human  ingenuity  for  puzzling 
the  brains  of  the  young,  Lindley  Murray's  grammar  was 
the  worst."  However  that  may  be,  Murray's  account  of 
Jay  is  interesting.  "  He  was  remarkable,"  according  to  the 
grammarian,  "  for  strong  reasoning  powers,  comprehensive 
views,  indefatigable  application,  and  uncommon  firmness  of 
mind." 

In  1768  Jay  was  admitted  to  the  bar,  and  a  few  years 
later  formed  a  temporary  partnership  with  Robert  R. 
Livingston,  later  Secretary  of  State,  Chancellor  of  New 
York,  and  negotiator  of  the  famous  treaty  which  added 
the  vast  territory  of  Louisiana  to  the  United  States. 

A  young  lawyer's  practice  is  as  a  rule  only  interesting 
to  himself,  and  Jay's  is  no  exception.  The  nature  of  his 
cases  appears  from  the  following  extract  from  a  letter: 
"  One  is  about  a  horse-race,  in  which  I  suppose  there  is 
some  cheat ;  another  is  about  an  eloped  wife  ;  another  of 
them  also  appertains  unto  horse-flesh  *  *  *  There  is 
also  one  Writ  of  Inquiry."3     The  daily  routine  was  varied 

1  Correspondence  and  Public  Papers,  Vol.  I,  p.  I. 

1  The  Charge  to  the  Grand  Jury  at  Richmond,  May  22,  1793,  and  the 
trials  of  Gideon  Henfield  and  Ravara  are  noted  later. 

3  Letter  of  Kissam  to  Jay,  Nov.  6,  1769,  Correspondence  and  Public 
Papers,  Vol.  I,  p.  9. 
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by  the  formation  of  "The  Moot,  "  a  club  that  met  monthly 
to  discuss  questions  of  law.  The  members  of  this  club  are 
well  known  to  fame,  and  include  the  following  names:  Eg- 
bert Benson,  Robert  R.  Livingston,  James  Duane,  Gouver- 
neur  Morris,  and  Peter  Van  Schaack,  the  loyalist.  Frequent 
visitors  older  than  the  members  included  William  Smith, 
later  Chief  Justice  of  Canada,  Samuel  Jones  the  Chief 
Justice,  and  John  Morrin  Scott,  famous  as  patriot  and 
general  in  the  Revolution. 

Jay  was  already  in  1771  a  successful  lawyer,  and  the 
first  twenty-eight  years  of  his  life  closed  happily  with  his 
marriage  with  Sarah  Livingston,  youngest  daughter  of 
William  Livingston,  the  famous  Revolutionary  Governor 
of  New  Jersey.  The  end  of  the  year  closed  his  private 
career  at  the  bar,  and  the  stirring  days  of  the  Revolution,  it 
may  be  said,  thrust  him  into  public  life  rather  than  offered 
him  an  opportunity  to  display  the  talents  and  ability  which 
he  had  cultivated  assiduously  in  private. 

The  Revolution  found  Jay  a  quiet  practitioner,  alike  by 
temperament,  training  and  fortune  conservative  ;  it  left  him 
a  leader  in  the  national  life  of  the  young  republic,  trusted 
and  honored  at  home,  and  known  as  an  able  diplomat  in 
the  courts  of  Europe. 

In  the  first  two  years  of  the  movement  from  1774  to 
1776,  there  were  in  New  York,  as  in  the  other  Colonies, 
two  parties ;  one  radical  and  revolutionary,  of  which  the 
Adamses  in  Massachusetts  may  be  taken  as  the  type ;  the 
other  no  less  patriotic,  but  more  bent  on  securing  the  recog- 
nition of  their  rights  and  a  redress  of  admitted  grievances 
by  concessions  from  within  the  Empire  rather  than  from 
the  overthrow  of  British  authority.  Of  this  type  Jay  in 
New  York  and  Dickinson  in  Pennsylvania  were  fairly 
representative. 

The  passage  of  the  Boston  Port  Bill  in  1774  was  the 
signal  for  open  resistance.  When  the  news  of  the  measure 
reached  New  York  the  smouldering  opposition  leaped  into 
flame;  a  meeting  assembled  to  consider  the  course  to  be 
pursued,  and  a  sub-committee,  with  Jay  as  a  member,  was 
appointed  to  draft  a  reply  to  a  message  from  Boston.  The 
letter  was  composed  by  Jay  and  urged  that  "  a  Congress  of 
deputies   from   the   colonies   in  general   is   of   the  utmost 
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moment,  "  to  form  "  some  unanimous  resolutions  *  *  * 
not  only  respecting  your  [Boston's]  deplorable  circum- 
stances, but  for  the  security  of  our  common  rights."1 
The  letter  suggested  that  the  question  of  a  non  impor- 
tation agreement  should  be  left  to  the  Congress.  The 
idea  of  united  resistance  was  in  the  air  and  although  a 
recommendation  of  substantially  the  same  character  had 
been  made  earlier,  or  about  the  same  time,  by  the 
House  of  Burgesses  of  Virginia,  and  by  meetings  in  Provi- 
dence and  Philadelphia,  no  news  of  these  proceedings  had 
reached  New  York.  Common  necessity  had  devised  a 
common  plan,  and  co-operation  of  all,  for  the  benefit  of  all, 
irrespective  of  locality,  occurred  to  the  thoughtful  simul- 
taneously. The  New  York  idea  of  a  Congress  appealed  to 
the  Colonies,  and  delegates  were  chosen  in  one  Colony  after 
the  other  for  the  purpose  of  a  united  and  universal  protest. 
Jay  and  his  colleagues  were  unanimously  chosen  delegates 
to  the  Congress,  known  and  justlv  famous  as  the  First  Con. 
tinental  Congress,  which  met  in  Philadelphia  on  the  fifth 
day  of  September,  1774. 

Of  this  remarkable  assembly  Jay,  although  the  young- 
est, was  by  no  means  the  least  conspicuous  member.  "  Mr. 
Jay  is  a  young  man  of  the  law,"  to  quote  an  entry  in  John 
Adams'  diary,  "  a  hard  student  and  a  good  speaker." 

The  Colonies  were  not  ready  for  independence  ;  a  re- 
dress of  grievances  was  the  desire  of  all  and  the  utmost 
that  a  loyal  consideration  could  suggest.  Revolution  was 
the  desire  of  the  Radicals  and  posterity  has  justified  them. 
But  the  effort  of  the  conservatives  to  secure  by  petition 
and  remonstrance,  futile  as  regards  Great  Britain,  was  of 
supreme  importance  in  convincing  the  backward  elements 
in  the  Colonies  that  nothing  was  to  be  hoped  from  negotia- 
tion. 

"The  measure  of  arbitrary  power,"  said  Jay,  "is  not 
yet  full,  and  I  think  it  must  run  over  before  we  undertake 
to  frame  a  new  constitution."  Congress  therefore  decided, 
and  wisely,  to  appeal  to  the  People  of  Great  Britain,  and 
the  Address,  drawn  up  by  Jay,2  was  declared  by  Jefferson, 

1  Correspondence  and  Public  Papers,  Vol.  I,  pp.  13-15. 

2  Correspondence  and  Public  Papers,  Vol.  I,  pp.  17-32. 
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himself  an  authority  on  such  matters,  to  be  "a  production 
certainly  of  the  finest  pen  in  America." 

From  this  first  Congress,  which  sat  for  a  period  of  six 
weeks  and  in  which  all  the  Colonies  but  Georgia  were  rep- 
resented, the  Union  may  not  improperly  be  dated.  There 
was  as  yet  no  intention  to  overthrow  the  home  government, 
but  the  agency  had  been  set  in  motion  which  would  inevi- 
tably lead  to  it,  unless  the  grievances  were  redressed. 
George  III.  and  his  besotted  ministers  never  thought  of 
concession,  except  as  a  temporary  expedient  or  as  an  indi- 
rect means  of  accomplishing  their  ultimate  purpose,  namely, 
the  closer,  indeed  the  complete  dependence  rather  than  the 
interdependence  of  Mother  Country  and  Colonies. 

The  struggle  was  greater  than  most  people  knew,  for 
had  the  sentiment  of  Liberty  been  crushed  or  stifled  in  the 
Colonies,  it  would  have  languished  and  suffered,  if  it  were 
not  actually  destroyed,  in  Great  Britain. 

The  cry  of  "  George  be  King  "  always  rang  in  the  ears 
of  the  royal  madman,  and  the  overthrow  of  the  Cabinet  sys- 
tem and  the  loss  of  constitutional  liberty  were  in  the  bal- 
ance. It  is  a  trite  saying  that  the  battle  of  English  Con- 
stitutionalism was  won  in  America,  but  it  is  better  than 
trite,  it  is  true.  It  is  no  small  tribute  to  the  sagacity  of 
Jay  that  he  clearly  gauged  the  importance  of  the  conflict. 

"  Be  not  surprised,  therefore,  that  we,  who  are  descended  from  the 
same  common  ancestors ;  that  we,  whose  forefathers  participated  in  all  the 
rights,  the  liberties,  and  the  constitution  you  so  justly  boast  of,  and  who 
have  carefully  conveyed  the  same  fair  inheritance  to  us,  guaranteed  by  the 
plighted  faith  of  government,  and  the  most  solemn  compacts  with  British 
sovereigns,  should  refuse  to  surrender  them  to  men  who  found  their  claims 
on  no  principles  of  reason,  and  who  prosecute  them  with  a  design  that,  by 
having  our  lives  and  property  in  their  power,  they  may  with  the  greater 
facility  enslave  you."1 

The  stirrers  up  of  sedition  are  now  the  patriots  of  Great 
Britain  as  well  as  of  the  country  whose  very  existence  is 
the  work  of  their  hands. 

The  Congress  adjourned  to  meet  in  the  ensuing  year, 
and  in  this  assembly  which  met  on  May  ioth,  1775,  every 
Colony  was  represented.    But  in  the  interval  of  eight  months 

1  Correspondence  and  Public  Papers  of  John  Jay,  1763-1825,  Vol.  I,  p.  18. 
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between  the  two,  the  Colonist  and  the  King's  troops  had 
met  in  battle.  Lexington  and  Concord  had  been  fought 
and  the  British  Army  was  already  besieged  in  Boston.  The 
duty  of  the  Congress  was  two  fold  :  to  prepare  for  war,  and 
to  endeavor  to  secure  by  peaceful  means  the  safeguard  of 
colonial  liberty.  Firm  and  decided,  the  Congress  was  loyal, 
and  Jay  persuaded  Congress  to  present  a  petition  to  the 
King.  This  was  written  by  Dickinson,  and  addresses  were 
likewise  sent  to  Canada,  Jamaica  and  Ireland.  The  un- 
doubted purpose  was  to  create  sympathy,  and  to  justify 
their  attitude. 

But  the  various  addresses  were  needed  nearer  home ; 
each  petition  convinced  the  conservative  Colonists  and 
members  of  Congress  of  the  justness  of  the  cause,  and  con- 
verted them  to  a  bolder  course  while  they  yet  spoke 
softly. a 

The  utter  failure  of  the  petition  to  the  King,  as  well  as 
the  scorn  and  contempt  with  which  it  was  treated,  marked 
a  step  in  the  attitude  of  Congress  and  its  conservative  mem- 
bers. Jay  dates  the  desire  for  revolution  from  it.  "  Be- 
fore this  time,"  he  says,  "  I  never  did  hear  any  American  of 
any  class,  or  of  any  description,  express  a  wish  for  the  in- 
depence  of  the  colonies." 

From  this  moment  Jay,  while  always  conservative,  be- 
came a  believer  in  more  progressive  measures,  and  by  voice 
and  vote  henceforward  he  consistently  supported  a  vigor- 
ous policy.  He  was  rapidly  becoming  the  leader,  and  had 
not  the  affairs  of  New  York  summoned  him  home,  it  is  not 
unlikely  that  we  might  cherish  him  both  as  writer  and  as 
signer  of  the  Declaration  of  Independence.  On  the  ioth 
day  of  May,  1776,  Congress  passed  a  resolution  recom- 
mending the  Colonies  "  to  adopt  such  government  as  shall, 
in  the  opinion  of  the  representatives  of  the  people,  best 
conduce  to  the  happiness  and  safety  of  their  constituents  in 
particular,  and  America  in  general." 

When  Jay  entered  the  New  York  Provincial  Congress 
to  which  he  was  elected  in  April,  1776,  he  entered  upon  an 

1  Such  is  the  testimony  of  John  Adams  :  "  I  was  in  great  error,  no 
doubt,  and  am  ashamed  to  confess  it,  for  these  things  were  necessary  to 
give  popularity  to  the  cause,  both  at  home  and  abroad."  John  Adams' 
Works,  Vol.  X,  p.  80. 
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entirely  new  career.  He  was  conservative  by  nature, 
moderate  in  temperament,  but  henceforth  he  did  not  follow 
the  radicals;  he  led  the  Revolution  in  his  State.  The  years 
1776  to  1779  were  spent  in  New  York  and  Mr.  Pellew 
rightly  heads  his  chapters  dealing  with  the  period,  Revo- 
lutionary Leader  ;  Constructive  Statesman  ;  for  he  appeared 
to  advantage  in  both  roles.  Of  Jay  as  a  Revolutionary 
leader  there  is  no  great  need  to  speak  :  suffice  it  to  say  that 
he  was  as  active  in  determining  the  policy  of  the  State  as 
he  was  in  devising  measures  to  protect  it  from  the  enemy 
without  and  within.  The  task  was  difficult  in  the  extreme, 
for  Revolutionary  sentiment  barely  existed  outside  of  the 
City  of  New  York,  and  even  that  city  yielded  to  British 
occupation  without  outbursts  of  patriotic  feeling. 

At  this  time  the  fate  ol  the  young  nation  seemed  to  hang 
on  New  York.  It  was  a  wedge  between  New  England  on 
the  East.  There  was  no  west  beyond  it,  and  it  shut  off 
New  Jersey,  Pennsylvania  and  the  South  from  New  Eng- 
land, the  veritable  hot-bed  of  secession.  Then,  too,  it  com- 
manded the  road  to  and  from  Canada.  Its  possession 
seemed  pivotal,  but  notwithstanding  every  exertion  of 
Washington  and  his  little  army,  the  Delaware  was  crossed 
and  the  end  of  1776  saw  the  British  securely  entrenched  in 
Manhattan.  In  the  interior  the  Revolutionists  were  active 
in  intimidating,  crushing  out,  or  expelling  the  loyalists.  As 
a  member  of  the  Secret  Committee,  Jay  was  as  effective  as 
he  was  impartial,  and  personal  friends,  such  as  Van  Schaack, 
found  him  as  immovable  as  did  the  enemy.  To  quote  his 
own  words:  "  In  the  course  of  the  present  troubles,  I  have 
adhered  to  certain  principles,  and  faithfully  obeyed  their 
dictates  without  regarding  the  consequences  of  my  conduct 
to  my  friends,  my  family,  or  myself."  To  sum  up  the 
result  of  his  activity  without  going  into  details,  Jay's 
energy  saved  the  State.  The  next  problem  was  to  govern 
the  State  that  the  energy  of  himself  and  his  friends  had 
saved. 

Within  a  week  of  the  Declaration  of  Independence  the 
Provincial  Congress  of  New  York  met  at  White  Plains, 
and  on  the  first  day  of  its  session,  July  9,  1776,  Jay  drafted 
and  reported  the  following  resolution  which  was  adopted 
unanimously  : 
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"That  the  reasons  assigned  by  the  Continental  Congress  for  declaring 
the  United  Colonies  free  and  independent  States  are  cogent  and  conclu- 
sive ;  and  that  while  we  lament  the  cruel  necessity  which  has  rendered  that 
measure  unavoidable,  we  approve  the  same,  and  will,  at  the  risk  of  our 
lives  and  fortunes,  join  with  the  other  colonies  in  supporting  it." 

If  the  United  States  were  free  and  independent,  it  fol- 
lowed that  the  State  of  New  York  was  independent  of 
Great  Britain,  and  it  likewise  followed  that  the  State  should 
have  an  independent  government.  To  frame  this  govern- 
ment and  to  put  it  into  force  and  effect  was  the  work  of 
1777.  It  has  been  more  than  intimated  that  Jay  was  con- 
servative. It  was  natural  therefore  that  he  should  not 
manufacture  a  constitution  out  of  whole  cloth.  He  would 
undoubtedly  have  given  his  assent  to  Sir  James  Mackin- 
tosh's happy  maxim:  "Constitutions  are  not  made:  they 
grow."  In  the  case  of  our  country  at  large,  the  federal 
constitution  grew  out  of  the  British  constitutional  practice. 
In  the  case  of  New  York,  the  first  State  constitution  grew 
out  of  the  provincial  government,  with  such  modifications 
as  experience  and  expediency  suggested.  The  basis  of 
State  as  well  as  national  constitution  was  simply  provincial 
or  local  custom  unified  and  extended  upon  a  larger  scale. 
This  idea  is  admirably  expressed  in  the  following  quota- 
tion : 

"The  bicameral  legislature,  the  power  of  the  legislative  houses  to  be 
the  sole  judges  of  their  own  memberships,  the  method  of  choosing  the  pre- 
siding officer  of  the  more  popular  branch,  the  parliamentary  common  law, 
the  veto  on  legislation,  the  bill  of  rights,  the  judicature,  the  jurisprudence, 
and  the  franchises,  were  all  Provincial  institutions,  continued  after  the  Rev- 
olution by  virtue  of  the  Constitution,  and  because  they  were  associated 
with  all  that  was  wisest  and  best  in  the  previous  history  of  New  York. 
The  Revolution  was  not  a  war  against  these  things  ;  it  was  a  war  for  these 
things — the  common  property  of  the  Anglican  race."  x 

"  Those  who  own  the  country  ought  to  govern  it,"  said 
Mr.  Jay,  and  a  property  qualification  passed  from  the  Pro- 
vincial into  the  State  constitution.  Checked  by  the  Coun- 
cil of  Appointment  and  the  Council  of  Revision  possessing 
the  power  of  veto,  the  Governor  was  little  more  than  a  fig- 
urehead.    But  colonial  experience  was  not  apt  to  confer 

1  R.  L.  Fowler,  Constitution  of  the  Supreme  Court  of  New  York,  Al- 
bany Law  Journal,  Dec.  18,  1880,  p.  488.  See  also  Pellew's  Life  of  John 
Jay. 
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extensive  power  on  the  Governor.  The  experience  of  inde- 
pendent and  local  self-government  has  shown  the  unwisdom 
of  checking  the  Governor,  and  everywhere  in  the  country 
the  restrictions  of  Revolutionary  days  have  been  removed. 

The  reorganization  of  the  law  courts  will  show  not  only 
Jay's  conservatism,  but  his  belief  in  the  necessity  and  ade- 
quacy of  the  common  law.  The  Supreme  Court  was  con- 
tinued, as  was  also  the  trial  by  jur)',  "in  all  cases  in  which 
it  hath  heretofore  been  used  in  the  Colony  of  New  York." 

In  the  following  passage  the  fundamental  character  of 
the  common  law  is  emphasized:  "  The  Legislature  shall  at 
no  time  hereafter  institute  any  new  court  or  courts,  but 
such  as  shall  proceed  according  to  the  courts  of  the  com- 
mon law.''  The  one  new  court  created  was  the  Court  of 
Errors  and  Impeachment,  in  which  senators  and  designated 
justices  of  the  Supreme  Court  sat. 

The  origin  of  this  court  is  evident.  The  House  of  Lords 
exercised  appellate  jurisdiction,  and  still  does.  It  has  also 
sat  occasionally  as  a  court  of  impeachment.  But  the  new 
court  was  a  decided  improvement  on  the  model,  in  that 
many  of  the  senators  were  lawyers,  and  the  judges,  as  indi- 
viduals and  as  a  body,  had  power  to  advise,  though  not  to 
vote,  upon  appeals  from  their  judgments.  The  lords  were 
rarely  lawyers,  and  it  was  often  necessary  to  submit  a  ques- 
tion to  the  judges  of  England  for  their  consideration  and 
report. 

The  New  York  modification  was  an  improvement.  The 
whole  system,  however,  has  passed  away  with  the  Revolu- 
tionary age,  and  the  lawyer  of  to-day,  as  he  comes  upon  it 
hi  the  reports,  looks  upon  it  as  a  curiosity,  with  little  or 
no  thought  of  its  origin.  It  is  important,  however,  as  show- 
ing how  thoroughly  English  was  the  bent  of  Jay's  mind,  for 
the  constitution  in  its  entirety  was  in  Jay's  handwriting, 
and  Jay  was  largely  responsible  for  the  amendments  pro- 
posed and  adopted  in  convention. 

The  constitution  as  framed  and  amended  was  not  sub- 
mitted to  the  people,  but  as  adopted  and  published  on 
April  22,  1777,  it  remained  in  force  with  minor  changes 
until  1846.  The  constitution  was  necessarily  hasty,  but 
the  work  was  the  work  of  Jay,  and  it  met  instant  praise  in 
New  York,  New   England,  and  in  the  country  generally. 
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It  was  "generally  regarded  as  the  most  excellent  of  all  the 
American  constitutions,"  and  it  is  claimed  to  have  been  essen- 
tially the  model  ol  the  national  constitution  of  1787.  Were 
this  so  it  would  be  great  praise  indeed,  but  the  federal 
constitution  is  rather  the  experience  of  all  Colonies  and  the 
wisdom  of  one  assembly  than  a  conscious  imitation  of  any 
single  instrument. 

Under  the  new  government  Robert  R.  Livingston  was 
appointed  Chancellor  and  Jay  Chief  Justice.  General 
Clinton  was  appointed  Governor,  and  so  remained  until  he 
was  beaten  at  the  polls  by  John  Jay  many  years  later. 

It  is  often  stated  that  the  polity  and  political  develop- 
ment of  New  York  would  have  been  vastly  different  had 
Jay  been  the  first  Governor,  and  the  speculation  is  interest- 
ing, if  idle.  The  fact  is,  Jay  was  urged  to  become  a 
candidate  for  the  governorship,  and  he  might  or  might 
not  have  been  elected.  But  the  fact  is  patent  that  he 
preferred  the  chief  justiceship  at  the  time  of  Clinton's 
selection. 

'•  That  the  office  of  the  first  magistrate  of  this  State  will  be  more  re- 
spectable as  well  as  more  lucrative,  and  consequently  more  desirable  than 
the  place  I  now  fill,  is  very  apparent.  But  *  *  *  my  object  in  the 
course  of  the  present  great  contest  neither  has  been,  nor  will  be,  either  rank 
or  money.  I  am  persuaded  that  I  can  be  more  useful  to  the  State  in  the 
office  I  now  hold  than  in  the  one  alluded  to,  and  therefore  think  it  my  duty 
to  continue  in  it." 

Beyond  Jay's  desire  for  the  bench  and  the  fact  that  he 
actually  was  Chief  Justice  little  or  nothing  can  be  said.  The 
British  Courts  of  Justice  sat  in  New  York  in  the  loyalist 
neighborhood  ;  courts  were  held  and  charges  delivered  by 
Jay  as  Chief  Justice  in  the  interior  of  the  State,  but  it  is  a 
fact  that  the  court  never  once  sat  in  banc  during  the  Revo- 
lution. It  is  also  a  fact  that  no  reports  were  published  for 
the  first  twenty-two  years  of  the  Court's  existence,  so  that 
it  is  impossible  to  test  from  the  reported  judgments  the 
quality  of  Jay's  mind.  His  conduct  as  a  statesman  is  here 
as  elsewhere  the  best,  and  indeed  in  this  instance  the  only 
evidence  of  his  fitness  for  judicial  position. 

Now,  as  at  a  later  period,  his  career  as  Judge  was  cut  short 
by  apolitical  or  diplomatic  mission.  New  York,  as  is  well 
known,  claimed  Vermont,  (then  technically  known  as  the 
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New  Hampshire  Grants)  and  it  is  equally  well  known  that 
Vermont  objected  to  the  claim  and  insisted  successfully  in 
belonging  to  itself.  It  is  also  common  knowledge  that 
the  crisis  was  reached  at  the  time  of  General  Burgoyne's 
expedition. 

The  New  York  Legislature  deemed  it  necessary  to  re- 
turn Jay  to  Congress  with  the  special  mission  of  having 
Congress  settle  the  territorial  controversy.  He  did  not 
resign  from  the  bench  at  once,  but  did  so  on  August  10, 
1779. 

The  reception  to  Jay  was  highly  flattering  to  him  and 
his  State  alike,  for  he  had  hardly  taken  his  seat  when  he 
was  elected  President  of  Congress  to  succeed  Henry 
Laurens. 

In  the  matter  of  Vermont,  Jay  showed  his  cautious 
moderation.  He  advised  New  Yoric  and  New  Hampshire 
to  empower  Congress  to  draw  the  line  between  the  States 
in  question  as  well  as  to  settle  the  controversy  with  Ver- 
mont. By  subsequent  resolution  of  Congress  the  question 
of  the  disputed  boundary  was  referred  to  Commissioners 
appointed  by  these  States.  While  this  action  was  in  ac- 
cordance with  the  spirit  of  Article  IX  of  the  Articles  of 
Confederation,  it  was  eminently  characteristic  of  the  man. 
As  statesman  and  judge  he  was  anxious  to  have  the  facts 
ascertained  before  pronouncing  judgment.  This  action 
necessarily  recognized  the  statehood  of  Vermont,  for  which 
course  the  following  letter  to  Governor  Clinton  is  a  suffi- 
cient justification  if  any  could  be  needed  : 

"  In  my  opinion  it  is  much  better  for  New  York  to  gain  a  permanent 
peace  with  her  neighbors  by  submitting  to  these  inconveniences,  than,  by 
an  impolitic  adherence  to  strict  rights,  and  a  rigid  observance  of  the  dic- 
tates of  dignity  and  pride,  remain  exposed  to  perpetual  dissensions  and 
encroachment." 

It  is  unnecessary  to  descant  upon  the  honorableness  of 
the  Presidency  of  Congress,  which  was,  during  the  Revo- 
lution and  before  the  establishment  of  the  present  system 
of  government,  the  position  of  greatest  dignity  within  the 
gift  of  Congress,  unless,  indeed,  the  Chief  Command  of  the 
Army  be  excepted.  As  President,  Jay's  history  was  the 
country's  history  and  is  to  be  found  in  the  annals  of  Con- 
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gress.  He  had  constantly  been  in  the  public  service  since 
1774,  most  of  the  time  away  from  his  home,  which  was  a 
great  hardship  to  one  of  his  domestic  temperament.  He 
therefore  contemplated  retirement,  not  the  retirement  of  the 
politician,  but  the  self-effacement  of  John  Jay.  On  resign- 
ing the  Chief  Justiceship  on  August  10,  1779,  he  said:  "  I 
shall  return  to  private  life,  with  a  determination  not  to 
shrink  from  the  duties  of  a  citizen.  During  the  continu- 
ance of  the  present  contest  I  considered  the  public  as  entitled 
to  my  time  and  my  services."  As  a  matter  of  fact  he  was 
notable  to  retire  before  1802,  but  as  Mr.  Pellew  remarks, 
the  sincerity  of  his  decision  is  shown  by  the  last  twenty- 
eight  years  of  his  life. 

Before  this  could  be  done,  Congress  appointed  him 
Minister  to  Spain,  and  in  the  hope  of  being  of  service 
to  his  country  he  resigned  the  Presidency  of  Congress 
on  October  1,  1779.  On  the  twentieth  of  the  month  he 
and  his  household  were  on  the  way  to  Spain.  Here  his 
mission  was  fruitless  from  the  beginning.  He  was  unable 
to  obtain  official  recognition  :  he  was  likewise  unable 
to  negotiate  a  loan  for  more  than  $150,000;  when  Spain 
went  to  war  it  was  to  acquire  Gibraltar  and  Jamaica,  not 
to  help  the  Colonies  in  America,  and  the  proposed  terms 
of  an  alliance,  the  acquisition  of  Florida  and  the  sac- 
rifice of  Mississippi,  were  out  of  the  question.  So  two 
years  and  more,  the  dreariest  in  Jay's  life,  passed  and 
nothing  was  or  could  be  accomplished.  The  possibility 
of  peace  with  Great  Britain  and  the  request  of  Franklin, 
who  admired  Jay  as  much  as  he  pitied  his  position  in 
Spain,  that  the  latter  be  transferred  to  Paris,  effected  his 
release.  Overjoyed  at  his  liberation  from  a  position  of 
humiliation  and  impotency,  Jay  hastened  to  Paris  where  he 
arrived  in  June,  1782. 

If  the  mission  to  Spain  was  fruitless,  the  months  spent 
in  Paris  were  not  only  agreeable,  but  were  of  the  greatest 
service  to  America  and  the  American  cause. 

The  war  had  long  since  established  the  practical  inde- 
pendence of  the  Colonies,  and  the  only  possible  excuse  for 
its  continuance  was  to  force  the  recognition  of  this  fact 
upon  the  Ministry  of  George  III.  The  Stillwater  cam- 
paign of   1777,  resulting   as    it    did    in    the    capitulation  of 
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Burgoyne  and  his  army,  rudely  broke  in  upon  the  dream 
of  Northern  conquest.  The  surrender  of  a  British  Army 
at  Yorktown  in  1781  stamped  the  southern  plan  of  cam- 
paign as  no  less  impossible.  New  York  and  its  immediate 
neighborhood,  occupied  since  1776,  were  at  once  the 
strength  and  weakness  of  the  British  authority  in  the 
Colonies,  reduced  to  a  shadow  by  the  crazy  policy  of  a 
crazy  king. 

France  recognized  the  independence  of  the  Colonies  by 
receiving  Dr.  Franklin  as  Minister,  and  by  negotiating  two 
treaties  on  February  6,  1778,  the  one  for  offensive  and  de- 
fensive alliance  and  the  other  for  amity  and  commerce.  It 
gradually  dawned  upon  Europe  that  British  power  was 
doomed,  and  little  by  little  Spain  and  Holland  found  them- 
selves at  war  with  Great  Britain — and  each  hoped  for  a 
share  of  the  spoils. 

In  such  circumstances,  thought  of  subjugating  the 
Colonies  was  madness,  and  it  was  almost  as  foolish  to  con- 
tinue the  war  for  the  shadow,  when  the  substance  was 
already  won.  The  difficulty  in  the  case  was  that  the 
Colonies  had  bound  themselves  not  to  negotiate  separately; 
that  the  treaty  of  France  with  Great  Britain  should  be 
negotiated  simultaneously  with  their  own.  France  was 
not  ready  to  quit  and  France,  bound  by  the  secret  treaty 
of  Aranjuez,  was  dependent  on  the  pleasure  of  Spain. 

It  is  very  frequent  to  lay  treachery  to  the  door  of 
France :  it  is  much  better  to  say  that  France  was  not 
wholly  disinterested.  The  loss  of  Canada  had  not  been 
avenged  ;  the  independence  of  the  Colonies  would  reduce 
Great  Britain  and  would  thus  act  as  a  balm.  But  in  pull- 
ing down  an  hereditary  enemy  it  was  no  part  of  her  plan 
to  raise  up  another  rival.  An  independent  neighbor  of 
moderate  power  and  extent  was  equally  pleasing  and 
necessary  to  France  should  she  in  the  end  hold  Louisiana, 
and  Spain  did  not  want  a  rival  to  the  North  of  the 
Floridas  which  the  present  war  was  to  restore  to  her  pos- 
session. 

It  is  true  that  the  French  people  were  carried  away  by 
enthusiasm  for  the  Colonial  cause,  and  that  Franklin  in 
France  and  Lafayette  in  America  bound  the  two  countries 
by  a  sentimental  tie.     But  the  Court  and  Cabinet,  while 
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taking  advantage  of  the  enthusiasm  and  the  opportunities 
of  the  war,  had  other  thoughts  and  other  plans. 

To  quote  de  Vergennes :  "  My  Country's  good  is  dear 
to  me.  I  am  no  less  devoted  to  Spain ;  to  contribute  to 
the  one  and  the  other,  that  is  all  my  ambition." 

Then,  too,  Dr.  Franklin  has  often  been  criticized  as  too 
yielding  to  the  French  Court,  and  it  is  at  times  bluntly 
stated  that  he  was  hoodwinked  by  the  subtle  de  Vergennes. 
This  seems  again  to  be  a  misunderstanding  of  the  real  situ- 
ation. Franklin  knew  that  French  arms  and  ammunition 
decided  the  cause  in  America  and  his  instructions  on  the 
point  of  co-operation  were  direct  and  binding.  He  was  as 
desirous  as  any  one  to  secure  the  independence,  not  of  a  part, 
but  of  the  whole  of  the  country,  so  desirous,  indeed,  that  he 
seriously  proposed  that  Canada  should  pass  to  the  Colo- 
nies;  but  he  was  not  unwilling  that  France  should  draw 
her  chestnut,  whatever  it  might  be,  out  of  the  fire.  He 
therefore  lent  his  benevolent  presence  and  a  not  unwilling 
ear  to  de  Vergennes  and  his  associates  in  the  Ministry. 
That  Franklin  did  not  misunderstand  the  situation  is  evi- 
dent in  his  statement  that  with  the  concession  of  independ- 
ence to  America  "  the  treaty  she  (America)  had  made  with 
France  for  gaining  it  ended." 

With  Jay  the  situation  was  different.  He  was  not  pre- 
disposed in  favor  of  France,  although  he  had  no  feeling  of 
hostility,  for  in  his  well-regulated  mind  he  separated  the 
mistake  of  a  government,  or  form  of  government,  from  the 
people  of  the  country. 

He  was  likewise  freer  than  Franklin,  for  the  great 
doctor  had  been  in  France  for  the  past  six  years  as  the 
accredited  Minister  to  the  Court  of  France,  and  his  present 
was  necessarily  bound  up  with  his  past.  It  would  have 
been  a  serious  wrench  to  break  with  the  French  court,  but 
when  convinced  that  France  was  playing  a  part,  delaying 
or  prolonging  negotiations  for  purposes  alien  to  the 
American  cause,  Dr.  Franklin  assumed  as  fully  as  the 
younger  man  the  responsibility  for  breaking  the  solemn 
instructions  of  his  Government  that  peace  be  concluded  in 
conjunction  with  and  under  the  advice  of  France. 

Jay's  mind  was  the  mind  of  the  trained  lawyer  and  he 
negotiated    solely    in   the    interest   of    his   client    without 
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troubling  himself  unduly  about  the  interest  of  other  parties, 
such  as  Spain  or  indeed  France,  if  that  should  prove 
necessary. 

It  would  serve  no  useful  purpose  to  recount  in  detail 
the  phases  of  the  negotiation  that  so  happily  resulted  in  the 
treaty  of  September  3,  1783. 

Two  or  three  points  are,  however,  important  now  as  they 
were  then.  Jay  was  unwilling  to  treat  for  independence, 
that  is,  to  make  independence  the  result  of  a  gift  or  a  grant 
on  the  part  of  Great  Britain.  He  contended,  and  rightly, 
that  independence  was  a  fact,  and  as  such  its  recognition 
was  an  essential  preliminary.  It  was  as  unbecoming  to  the 
dignity  and  self-respect  of  America  to  supplicate  as  Col- 
onies, as  it  would  be  humiliating  to  George  III  to  treat 
with  rebels.  Then  with  independence  recognized  in  ad- 
vance, it  would  not  be  necessary  to  negotiate  or  purchase 
it  at  the  expense  of  fisheries,  boundaries,  or  other  terms. 
And,  finally,  the  precedent  recognition  of  independence 
would  make  America  free  to  treat  separately  if  France  and 
Spain  should  prove  a  stumbling-block  in  the  negotiation. 

Dr.  Franklin  was  not  much  impressed  with  Jay's  idea 
on  the  point  of  independence,  and  was  willing  to  take  it  at 
any  time  and  in  any  way.  He  called  it  a  lawyer's  notion. 
"  Mr.  Jay  was  a  lawyer,  and  might  possibly  think  of  things 
that  did  not  occur  to  those  who  were  not  lawyers."  True, 
and  that  is  a  reason  why  lawyers  should  settle  difficult 
questions  involving  municipal  and  international  law,  rather 
than  entrusting  them  to  the  layman.  But  though 
Franklin  did  not  attach  much  importance  to  the  matter, 
Jay  prevailed  and  the  British  negotiators  were  properly 
commissioned  to  treat  with  the  United  States,  not  with 
rebellious  Colonies. 

The  instructions  to  the  negotiators  have  been  referred 
to,  and  it  is  well  to  quote  the  clause  of  June  8,  1781: 

"  You  are  to  make  the  most  candid  and  confidential  communications 
upon  all  subjects  to  the  ministers  of  our  generous  ally,  the  King  of  France ; 
to  undertake  nothing  in  the  negotiations  for  peace  or  truce  without  their 
knowledge  or  concurrence  ;  and  ultimately  to  govern  yourself  by  their  ad- 
vice and  opinion." 

It  has  been  intimated  that  Franklin  felt  bound  by  these 
instructions  and  expressed  an  unwillingness  to  break  them, 
at  least  not  upon  mere  suspicion. 
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Not  so  Jay,  who  became  convinced  of  double  dealing 
on  the  part  of  France  early  in  the  game — for  game  it  was. 
He  felt  that  de  Vergennes  had  sent  a  confidential  messenger, 
Rayneval,  to  London  to  protest  against  American  inter- 
ests,1 and  he  accordingly  dispatched,  without  consulting 
Franklin,  the  economist  Vaughan,  who  was  representing 
Britain  in  a  minor  way.  From  this  moment  America  con- 
ducted the  negotiations  separately,  in  accordance  with 
American  interests.  To  quote  from  Oswald,  Lord  Shel- 
burne's  negotiator : 

"  Upon  my  saying  how  hard  it  was  that  France  should  pretend  to 
saddle  us  with  all  their  private  engagements  with  Spain,  he  (Jay)  replied  : 
'  We  will  allow  no  such  thing.  For  we  shall  say  to  France  :  The  agree- 
ment we  made  with  you  we  shall  faithfully  perform  ;  but  if  you  have  en- 
tered into  any  separate  measures  with  other  people  not  included  in  that 
agreement,  and  will  load  the  negotiation  with  their  demands,  we  shall  give 
ourselves  no  concern  about  them.'  " 

When  John  Adams  arrived  in  Paris  in  October,  1782, 
at  Jay's  earnest  call,  and  was  informed  of  the  various  steps 
of  the  negotiation,  he  fully  adopted  Jay's  view  of  the  situ- 
ation. A  meeting  of  the  triumvirate  in  Dr.  Franklin's 
quarters  at  Passy  on  October  29,  1782,  is  thus  graphically 
described  by  Mr.  Pellew  in  his  delightfully  charming  lile 
of  Jay  : 

"  I  told  him,  without  reserve,"  wrote  Adams,  "  my  opinion  of  this 
court,  and  of  the  principle,  wisdom,  and  firmness  with  which  Mr.  Jay  had 
conducted  the  negotiation  in  his  sickness  and  my  absence,  and  that  I  was 
determined  to  support  Mr.  Jay  to  the  utmost  of  my  power  in  the  pursuit  of 
the  same  system.  The  Doctor  heard  me  patiently,  but  said  nothing.  At 
the  first  conference  we  had  afterwards  with  Mr.  Oswald,  in  considering  one 
point  and  another,  Dr.  Franklin  turned  to  Mr.  Jay  and  said,  '  I  am  of  your 
opinion,  and  will  go  on  with  these  gentlemen  in  the  business  without  con- 
sulting this  court.' "  This  may  have  been  at  the  first  regular  meeting  of 
the  commissioners,  on  October  30,  to  examine  books  and  papers.  It  was 
doubtless  on  some  earlier  and  more  private  occasion  that  the  characteristic 
incident  occurred,  related  by  Trescot,  and  quoted  by  Parton :  "  '  Would 
you  break  your  instructions?'  Franklin  asked  him  one  day.  'Yes,'  replied 
Jay,  taking  his  pipe  from  his  mouth,  '  as  I  break  this  pipe  ;'  and  so  saying 
Jay  threw  the  fragments  into  the  fire."  The  significance  of  this  public 
acknowledgment  by  Franklin  must  not  be  overlooked,  for  thereby  he  be- 
came fully  entitled  to  the  credit,  or  discredit,  of  breaking  the  instruction  to 
act  constantly  by  the  advice  of  France,  which  credit,  or  discredit,  is  usually 
reserved  only  for  Jay  and  Adams. 

1  Fitzmaurice,  Life  of  Landsdowne,  Vol.  Ill,  263. 
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The  details  of  the  negotiation  belong  properly  to  diplo- 
matic history  rather  than  to  a  slight  sketch  of  Jay.  The 
important  point  for  the  purpose  of  this  article  is  that  Jay's 
training  as  a  lawyer,  as  well  as  the  judicial  attitude  of  his 
mind,  made  him  place  the  negotiations  on  the  proper  basis ; 
that  when  they  were  so  placed  and  regarded,  the  de- 
tails fitted  properly,  almost  naturally,  into  the  scheme :  the 
Mississippi  as  western  boundary,  the  partition  of  the  fish- 
eries and  a  mede  of  justice  to  the  unfortunate  Tories. 

From  the  above  account  it  is  at  once  obvious  that  the 
brunt  of  the  negotiation  was  borne  by  Jay,  but  that  it  is 
unnecessary  to  blame  Franklin.  He  may  have  been  a  trifle 
too  yielding  to  France  at  the  beginning  of  the  negotia- 
tions; but  he  accepted  Jay's  proposals  and  acted  in  the 
greatest  good  faith  and  in  strict  accord  Avith  Jay  and 
Adams  the  moment  his  judgment  was  convinced.  It  must 
not  be  forgotten  that  Franklin's  very  presence  was  a 
pillar  of  strength,  for  Great  Britain  knew  and  admired 
him,  while  France  loved  him.  As  an  intermediator,  as  a 
compromiser,  in  a  word,  as  a  diplomat,  his  services  were 
invaluable. 

Contemporary  opinion  assigned  the  chief  credit  to  Jay 
and  posterity  can  discover  no  reason  to  question  the  justice 
of  the  award.1 

Of  the  many  tributes,  two  may  be  selected  :  "  The  New 
England  people,"  wrote  Hamilton,  "  talk  of  making  you  an 
annual  fish  offering  as  an  acknowledgment  of  your  exer- 
tions for  the  participation  of  the  fisheries."  And  testy  John 
Adams  was  no  less  cordial  or  outspoken.  "  The  principal 
merit  of  the  negotiations  was  Jay's.''  Again  :  "A  man  and 
his  office  were  never  better  united  than  Mr.  Jay  and  the 
Commission  for  peace.  Had  he  been  detained  in  Madrid, 
as  I  was  in  Holland,  and  all  left  to  Franklin  as  was  wished, 
all  would  have  been  lost."  And  finally :  "  Our  worthy 
friend,  Mr.  Jay,  returns  to  his  country  like  a  bee  to  its  hive, 
with  both  legs  loaded  with  merit  and  honor." 

As  Jay's  desire  was,  however,  not  to  return  to  a  hive,  but 
to  private  life  and  the  practice  of  the  law,  he  therefore 
refused  the  missions  to  London  and  France  ;  but  on  landing 

1  See  Pellew's  Life  of  Jay,  pp.  199-200,  for  various  commendatory 
remarks. 
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in  New  York  on  July  24,  1784,  he  found  that  Congress 
had  two  months  previously  appointed  him  Secretary  for 
Foreign  Affairs  in  succession  to  his  friend,  Chancellor  Liv- 
ingston. After  much  doubt  he  accepted  and  Secretary  he 
remained  until  his  appointment  to  the  Federal  Bench.  His 
reply  when  urged  to  run  for  Governor  of  New  York  has 
not  lost  its  point  by  the  lapse  of  a  century  and  more.  "  A 
servant  should  not  leave  a  good  old  master  for  the  sake  of 
a  little  more  pay  or  a  prettier  livery." 

Jay  at  once  set  himself  about  the  duties  of  his  new  office 
and  reorganized  it  and  its  methods  upon  a  business  plan. 
Notwithstanding  the  importance  and  dignity  of  the  office 
which  became  under  Jay's  management  the  most  important 
in  the  government,  he  was  as  inadequately  provided  with 
quarters  as  with  assistants. 

"  As  late  as  1788  there  were  *  *  *  besides  the  secretary  and  his 
assistants,  only  two  clerks,  or  just  enough,  as  may  be  inferred  from  a 
report  of  this  date,  for  one  of  them  to  be  in  the  office  while  the  other  went 
to  luncheon.  The  quarters  of  the  office,  the  reports  tells  us,  consisted  of 
only  two  rooms,  one  of  them  being  used  as  a  parlor,  and  the  other  for  the 
workshop." 

His  tenure  of  office  was  far  from  remarkable,  for  the 
simple  reason  that  Europe  looked  somewhat  askance  at  the 
young  republic,  and  for  the  further  reason  that  the  young 
republic  was  already  in  the  throes  of  dissolution.1 

It  is  not  without  reason  that  the  late  John  Fisk  called 
this  the  critical  period  of  American  history.  The  simple 
fact  is  that  the  States  were  held  together  from  pressure 
from  without,  and  that  when  the  danger  was  removed  by 
the  establishment  of  peace,  there  was  no  sufficient  natural 
bond  as  yet  to  distract  their  attention  from  purely  local 
matters.  Then,  too,  the  character  of  Congress  had  sorely 
deteriorated,  and  had  not  unjustly  lost  its  hold  on  the  peo- 
ple.    "Jay,  what  a  set  of  d d  scoundrels  we  had  in  that 

second  Congress"  Gouverneur  Morris  is  once  reported  to 
have  said  in  a  friendly  conversation  many  years  later. 
"  Yes  ",  said  Jay,  "  that  we  had.''2 

1  The  student  of  our  foreign  affairs  will  find  the  State  Papers  for  this 
period  in  Jared  Sparks'  Diplomatic  Correspondence,  1 783-1 789,  3  vols. 
(1837). 

2  Pellew's  Life  of  Jay,  p.  140. 


310  COLUMBIA   LAW   REVIEW. 

If  such  a  judgment  could  be  passed  on  the  second  Conti- 
nental Congress,  the  pious  mind  is  shocked  to  think  what 
Morris  might  have  said  of  its  successors,  and  what  Jay's 
love  of  truth  if  not  of  profanity  would  have  forced  him  to 
admit.  If  then,  added  to  the  lack  of  confidence,  the  fact 
that  Congress  could  indeed  recommend  legislation  to  the 
States  which  they  might  or  might  not  enact,  and  the  further 
fact  that  Congress  had  not  power  to  enforce  its  own  legiti- 
mate enactments,  it  is  easy  to  see  that  matters  were  at  a 
standstill.     The  wheel  of  State  stopped. 

To  others  than  Jay  belongs  the  credit  of  the  Constitu- 
tional Convention,  of  which  he  was  not  a  member,  being 
defeated  by  the  Anti-Federalists.  Of  the  need  of  a  total 
reorganization  on  national  lines  he  was  a  convinced  believer, 
and  the  Constitution  as  adopted  rested  on  the  fundamental 
distribution  of  power  outlined  in  the  following  paragraph  : 

"  To  vest  legislative,  judicial,  and  executive  powers  in  one  and  the 
same  body  of  men,  and  that,  too,  in  a  body  daily  changing  its  members, 
can  never  be  wise.  In  my  opinion  those  three  great  departments  of 
sovereignty  should  be  forever  separated,  and  so  distributed  as  to  serve  as 
checks  on  each  other.  This  principle  became  the  corner-stone  of  the 
Federal  Constitution.  Government  by  committees  was  anotherchief  cause 
of  executive  procrastination  and  inconsistency."1 

Of  the  work  of  the  Convention  he  was  a  defender  with 
voice  and  pen.  An  anonymous  Address  to  the  People  of 
the  State  of  New  York2  is  said  to  have  had  "  a  most 
astonishing  influence  in  converting  Anti-Federalists  to  a 
knowledge  and  belief  that  the  new  Constitution  was  their 
only  salvation.''3 

In  the  New  York  Convention  he  ably  seconded  the  ef- 
forts of  Hamilton  although  the  latter  is  rightly  credited 
with  the  success  of  the  convention.  And  in  the  composition 
of  The  Federalist  he  had  a  small  though  not  unimportant 
part.  He  was  at  one  with  Hamilton  and  Madison  in  its 
influence  and  although  he  contributed  but  five  papers, 
the  second,  third,    fourth,    fifth   and    sixty-third    of   them, 

1  Letter  to  Thomas  Jefferson,  Aug.  18,  1786,  in  Correspondence  and 
Public  Papers,  Vol.  Ill,  p.  210. 

2  Correspondence  and  Public  Papers  of  John  Jay,  Vol.  Ill,  pp.  294- 

319- 

1  Pellew's  Life  of  John  Jay,  p.  229. 
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that  was  due  not  to  any  lack  of  interest,  but  solely  to  the 
fact  of  an  injury  received  at  the  hands  of  the  so-called 
Doctors'  Mob,  while  helping  to  restore  order.1 

The  papers,  worthy  of  their  immortal  associates,  deal 
with  the  value  of  the  union  ;  the  advantages  and  necessity 
of  union  in  relation  to  foreign  powers;  relations  with  for- 
eign powers ;  project  of  separate  confederacies,  in  rela- 
tion to  foreign  powers,  and  the  treaty-making  power  of  the 
Senate.2 

No  analysis  of  these  papers  is  attempted,  because  Jay's 
style  of  writing  is  so  compressed  that  the  original  would 
take  little  more  space  than  a  satisfactory  paraphrase. 

With  the  success  of  the  Federalist,  the  ratification  of  the 
Constitution  and  the  establishment  of  the  government  ac- 
cording to  the  terms  of  that  instrument,  Jay  necessarily 
ceased  to  be  Secretary  for  Foreign  Affairs.  He  was,  how- 
ever, offered  his  choice  of  offices  by  President  Washington 
and  as  previously  stated,  Jay  choose  the  judiciary.  The 
following  letters  so  admirably  state  the  offer  and  acceptance 
that  they  are  quoted  in  full.3 

"  It  is  with  singular  pleasure  that  I  address  you  as  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  for  which  office  your  commission  is 
enclosed. 

In  nominating  you  for  the  important  Station,  which  you  now  fill,  I  not 
only  acted  in  conformity  to  my  best  judgment  but  I  trust  I  did  a  grateful 
thing  to  the  good  citizens  of  these  United  States ;  and  I  have  a  full  confi- 
dence that  the  love  which  you  bear  to  our  country,  and  a  desire  to  promote 
the  general  happiness,  will  not  suffer  you  to  hesitate  a  moment  to  bring 
into  action  the  talents,  knowledge,  and  integrity  which  are  so  necessary  to 
be  exercised  at  the  head  of  that  department  which  must  be  considered  as 
the  keystone  of  our  political  fabric." 

To  this  letter  Jay  replied  as  follows  : 

"  When  distinguished  discernment  and  patriotism  unite  in  selecting 
men  for  stations  of  trust  and  dignity,  they  derive  honour  not  only  from 
their  offices,  but  from  the  hand  which  confers  them. 

With  a  mind  and  a  heart  impressed  with  these  reflections,  and  their 
correspondent  sensations,  I  assure  you  that  the  sentiments  expressed  in 
your  letter  of  yesterday  and  implied  by  the  commission  it  enclosed,  will 
never  cease  to  excite  my  best  endeavours  to  fulfil  the  duties  imposed  by  the 

1  For  details,  see  Pellew's  Life  of  Jay,  pp.  227-228. 

2  It  is  perhaps  not  presumptuous  to  suggest  that  the  edition  of  The 
Federalist,  edited  by  the  late  Paul  Leicester  Ford,  is  the  most  serviceable  for 
students. 

3  Correspondence  and  Public  Papers,  Vol.  Ill,  pp.  378-379. 
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latter,  and  as  far  as  may  be  in  my  power,  to  realize  the  expectations  which 
your  nominations,  especially  to  important  places,  must  naturally  create." 

With  most  men  the  Chief  Justiceship  would  be  the  cul- 
mination of  a  career;  with  Jay  it  was  merely  an  inci- 
dent. 

It  is  certain  that  the  trend  of  his  mind  was  judicial,  and 
although  he  had  been  busy  with  matters  political  and  diplo- 
matic, it  is  probable  that  they  strengthened  rather  than 
weakened  his  powers  of  legal  reasoning.  He  never  was  a 
partisan  in  the  one-sided  sense  of  the  word,  and  he  never  de- 
cided any  matter  without  a  careful  examination  of  the  con- 
flicting aspects  in  which  it  presented  itself.  He  was  in  this 
sense  a  judge  all  his  life.  The  opportunity  was,  however, 
never  his  to  make  much  law  from  the  bench.  Chief  Justice 
of  an  empty  court,  he  left  it  before  cases  of  great  importance 
arose,  and  there  are  very  few  opinions  by  which  the  range 
and  breadth  of  his  mind,  the  extent  and  depth  of  his  legal 
learning,  can  be  judged. 

A  much  admired  charge  to  the  grand  jury,  delivered  on 
the  4th  of  April,  1790,  attests  the  gravity  with  which  he 
approached  the  subject  and  his  conception  of  the  form  of 
liberty  consistent  with  law: 

"  It  cannot  be  too  strongly  impressed  on  the  minds  of  us  all  how 
greatly  our  individual  prosperity  depends  on  our  national  prosperity,  and 
how  greatly  our  national  prosperity  depends  on  a  well  organized  vigorous 
government,  ruling  by  wise  and  equal  laws,  faithfully  executed;  nor  is  such 
a  government  unfriendly  to  liberty — to  that  liberty  which  is  really  inestim- 
able ;  on  the  contrary,  nothing  but  a  strong  government  of  laws  irresistibly 
bearing  down  arbitrary  power  and  licentiousness  can  defend  it  against 
those  two  formidable  enemies.  Let  it  be  remembered  that  civil  liberty 
consists  not  in  a  right  to  every  man  to  do  just  what  he  pleases,  but  it  con- 
sists in  an  equal  right  to  all  the  citizens  to  have,  enjoy,  and  to  do,  in  peace, 
security  and  without  molestation,  whatever  the  equal  and  constitutional 
laws  of  the  country  admit  to  be  consistent  with  the  public  good.  It  is  the 
duty  and  the  interest,  therefore,  of  all  good  citizens,  in  their  several  sta- 
tions, to  support  the  laws  and  the  government  which  thus  protect  their 
rights  and  liberties." 

There  is  also  a  charge  of  the  Chief  Justice  in  the  case  of 
Gideon  Henfield,1  in  which  he  assigned  to  the  Presidential 

1Wharton's  State  Trials,  pp.  49  et  seq.  This  is  not  quite  accurate,  for 
the  Chief  Justice  delivered  his  charge  anterior  to  the  trial  in  question;  but 
Jay's  charge  is  the  basis  of  the  prosecution  of  the  charge  of  the  presiding 
Judge  Wilson. 
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Proclamation  of  neutrality  the  force  of  law  independently 
of  any  act  of  Congress  "  denning  and  punishing  offences 
against  the  law  of  nations."  Jay  was  indisputably  right  in 
his  statement  that  the  law  of  nations  is  part  of  the  common 
law  of  England  and  of  the  United  States  and  his  doctrine 
of  neutral  duty  by  the  law  of  nations  was  also  correct ;  but 
it  is  definitely  settled,  contrary  to  the  contention  of  the 
Chief  Justice,  that  there  is  no  federal  common  law  in  crim- 
inal cases,  for  the  legislative  authority  of  the  Union  must 
first  make  an  act  a  crime,  affix  a  punishment  to  it,  and  de- 
clare the  court  that  shall  have  jurisdiction  of  the  offence.1 

In  the  case  of  Georgian.  Brailsford,2  the  judgment  was 
clearly  right,  but  the  statement  of  the  Chief  Justice  that  the 
jury  was  judge  of  the  law  as  well  as  the  facts  was  clearly 
wrong. 3 

The  law  of  the  case  was  of  great  importance.  One 
Brailsford  was  a  British  subject  residing  in  Great  Britain 
and  a  bond  was  executed  to  him  by  Kelsall  and  Spalding, 
citizens  of  Georgia.  The  State  claimed  the  bond  by  virtue 
of  its  confiscation  act,  which  sequestered  all  debts,  dues,  and 
demands  owing  to  residents  of  Great  Britain.  On  friendly 
suit  by  Georgia,  Jay  held,  and  rightly,  that  the  conclusion 
of  peace  revived  Brailsford's  right  to  sue  and  that  the  pro- 

1  United  States  v.  Hudson  (1812)  7  Cranch  32.  In  the  case  of  United 
States  v.  Ravara  (1793)  2  Dallas  297,  the  Chief  Justice  again  applied  in 
person  the  doctrine  and  a  conviction  was  actually  had  on  the  same  errone- 
ous indictment  and  instruction. 

This  view  of  the  Chief  Justice  was  shared  by  his  contemporaries,  and 
as  an  original  proposition  has  much  to  commend  itself.  Chief  Justice  Ells- 
worth was  of  the  same  opinion  and  the  question  has  more  than  an  aca- 
demic interest. 

"  See  the  speeches  and  letters  of  Parker  and  Roosevelt  accepting  their 
respective  nominations  for  the  presidency  in  1904.  It  seems  curious  that  in 
the  renewal  of  an  old  controversy  more  use  was  not  made  of  Ellsworth's 
charge  in  the  case  of  Williams,  or  of  the  contrary  view  set  forth  in  United 
States  v.  Hudson  and  still  more  clearly  in  Wheaton  v.  Peters  (1834)  8 
Peters  591.  The  court's  opinion  in  the  latter  case  contains  this  language 
— doubtless  a  correct  statement  of  the  law:  '  It  is  clear  that  there  can  be 
no  common  law  of  the  United  States  *  *  *  When,  therefore,  a  com- 
mon law  right  is  asserted,  one  must  look  to  the  State  in  which  the  contro- 
versy originated.'  "  Wm.  Garrott  Brown:  Life  of  Oliver  Ellsworth,  p.  260, 
note. 

The  curious  reader  will  find  the  subject  discussed  in  detail  in  an  ela- 
borate note  to  the  case  of  Gideon  Henfield  (1793)  as  reported  in  Francis 
Wharton's  State  Trials,  pp.  49,  85-89. 

2  (1792)  2  Dallas  402  ;  (1794)  3  Dallas  1. 

3  See  Flanders'  account  of  the  case  in  his  Lives  of  the  Chief  Justices, 
Vol.  I,  pp.  392-393- 


314  COLUMBIA    LAW   REVIEW. 

visions  of  the  treaty  of  peace,  as  the  law  of  the  land,  vested 
in  Brailsford  the  rights  which  he  might  otherwise  have  lost 
by  the  act  of  confiscation. 

This  decision  is  sound  and  in  accordance  with  all  subse- 
quent cases  on  the  subject.1 

But  by  far  the  most  famous  and  important  case  in  Jay's 
time  was  Chisholm,  Exr.,  v.  Georgia,2  in  which  the  Chief 
Justice  held  that  a  State  of  the  Union  was  suable  in  the  Su- 
preme Court  at  the  instance  of  a  private  suitor  of  a  sister 
State.3 

From  this  judgment  Mr.  Justice  Iredell  dissented,  and 
time  as  well  as  the  Xlth  Amendment  to  the  Constitution 
sustains  the  dissent.  The  reasoning  of  the  case  is,  how- 
ever, unanswerable,  although  the  amendment  forbade  suit 
at  the  instance  of  a  private  citizen.  For  say  what  we  will, 
the  States  are  not  sovereign  in  an  unlimited  sense,  and 
when  we  admit  this,  the  result  is  something  less  than  sov- 
ereignty.4 The  nation  is  supreme,  as  was  shown  in  1861, 
and  if  the  nation  is  supreme  the  individual  States  compos- 
ing the  nation  cannot  be. 

The  famous  decision  of  McCulloch  v.  Maryland5  is 
largely  a  restatement  of  Jay's  opinion,  and  it  is  on  the 
opinion  of  Chisholm  v.  Georgia  that  Jay's  claim  to  great- 
ness as  a  judge  must  rest.  It  gave  him  an  opportunity  to 
consider  a  fundamental  question  of  constitutional  law,  and 
he  considered  it  broadly,  from  the  standpoint  of  statesman 
as  well  as  judge.  And  it  seems  to  the  writer  that  Jay  stood 
the  test,  and  that  this  one  careful  opinion,  notwithstanding 

Hamilton  v.  Eaton  (1890)  2  Martin's  N.  C.  Reports  83,  per  Ells- 
worth, C.  J. ;  Ware  v.  Hylton  (1796)  3  Dallas  199. 

2  iI793)  2  Dallas  419. 

3  The  opinion  of  the  Chief  Justice  is  also  printed  in  full  in  Correspond- 
ence and  Public  Papers,  Vol.  Ill,  pp.  453-471. 

4  The  writer  is  not  unaware  that  The  Federalist  (No.  81)  denied  that 
a  State  of  the  Union  was  suable  at  the  instance  of  a  private  suitor.  The 
fact  that  a  State  is  suable  by  another  State  in  the  Supreme  Court  does 
away  with  the  idea  of  sovereignty  although  it  preserves  equality  of  States 
within  the  Union. 

The  fact  that  a  State  might  be  sued  against  its  sovereign  will  deprived 
it  of  a  sovereign  privilege  to  that  extent.  The  fact  that  a  State  as  the 
trustee  of  its  citizens  might  sue  is  decisive  ;  for  if  the  State  may  be  sued  at 
all,  suit  by  State  or  private  citizen  is  reduced  to  the  question  of  the  proper 
party  to  institute  the  suit.  If  the  right  of  action  exists,  the  person  of  the 
actor  is  a  minor  point. 

5  (1819)  4  Wheat.  316. 
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the  press  and  stress  of  business  and  hasty  composition, 
placed  Jay  in  the  category  of  great  judges.  Constitutional 
amendments  are  not  usually  required  to  check  inferior 
minds  or  patent  error. 

The  clean-cut  language  of  Judge  Cooley,  no  mean  au- 
thority in  matters  of  constitutional  law,  should  be  borne  in 
mind  by  those  who  question  Jay's  ability  as  a  judge. 

"After  this  clear  and  authoritative  declaration  of  national  supremacy," 
said  Judge  Cooley,  "the  power  of  a  court  to  summon  a  State  before  it,  at 
the  suit  of  an  individual,  might  be  taken  away  by  the  amendment  of  the 
Constitution — as  was  in  fact  done — without  impairing  the  general  sym- 
metry of  the  Federal  structure,  or  inflicting  upon  it  any  irremediable  injury. 
*  *  *  The  Union  could  scarcely  have  had  a  valuable  existence  had  it 
been  judicially  determined  that  powers  of  sovereignty  were  exclusively  in 
the  States  or  in  the  people  of  the  States  severally.  *  *  *  The  doctrine 
of  an  indissoluble  Union,  though  not  in  terms  declared,  is  nevertheless  in 
its  elements  at  least  contained  in  the  decision.  The  qualified  sovereignty, 
national  and  State,  the  subordination  of  State  to  nation,  the  position  of  the 
citizen  as  at  once  a  necessary  component  part  of  the  federal  and  of  the 
State  system,  are  all  exhibited.  It  must  logically  follow  that  a  nation,  as  a 
sovereignty,  is  possessed  of  all  those  powers  of  independent  action  and  self- 
protection  which  the  successors  of  Jay  subsequently  demonstrated  were 
by  implication  conferred  upon  it."  x 

The  decision  was  not  merely  a  promise  ;  it  was  a  demon- 
stration of  great  power.  What  years  of  experience  on  the 
bench  would  have  produced  it  is  futile  to  say ;  but  the 
country  is  to  be  congratulated  that  when  Jay  laid  aside  the 
ermine  he  was,  after  a  few  years  of  interregnum,  succeeded 
by  Marshall,  whose  judgments,  it  may  be  said,  following 
the  lines  of  Chisholm  v.  Georgia,  created  a  nation  from 
scattered  and  discordant  States. 

It  has  been  remarked  that  Jay  began  the  study  of  law 
by  a  careful  study  of  Grotius,  and  that  his  mastery  of  in- 
ternational law  is  evident  throughout  his  whole  career. 
The  late  W.  E.  Hall  was  no  lover  of  America,  but  he  as- 
signs to  the  United  States  the  credit  of  declaring  and  estab- 
lishing the  modern  doctrine  of  neutrality.  Washington's 
Proclamation  of  Neutrality  is  classic,  and  the  hand  that 
drew  it  was  Jay's.2     In  a  letter  to  Hamilton,  dated  April 

1  Constitutional  History  of  the  United  States,  as  seen  in  the  Develop- 
ment of  American  Law,  1889,  p.  49.  Quoted  in  Pellew's  Life  of  Jay,  pp. 
254-255. 

2  Correspondence  and  Public  Papers,  Vol.  IV,  pp.  474-477. 
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ii,  1793,  Jay  enclosed  a  draft  of  a  proclamation,  and  on  the 
22d  of  the  month  Washington  issued  the  epoch-making 
proclamation  in  a  more  general  and  condensed  form.1 

The  elaborate  charge  to  the  grand  jury  at  Richmond, 
Virginia,  May  22,  1793,  expounded  at  length  and  correctly 
the  doctrine  and  duties  of  neutrality,2  as  this  government 
has  subsequently  held  and  included  in  the  treaty  of  Wash- 
ington. 

The  fact  that  the  violation  of  the  law  of  nations  was 
held,  as  part  of  the  law  of  the  land,  indictable  according  to 
the  forms  of  the  common  law  in  the  absence  of  a  statutory 
penalty,  does  not  invalidate  the  correctness  of  the  law  as 
laid  down.  The  charge  was  properly  regarded  as  a  great 
effort,  and  its  publication  in  pamphlet  form  did  much  to  pre- 
vent the  violation  of  the  law  of  nations  as  correctly  under- 
stood and  expounded. 

And  in  the  case  of  Glass  v.  The  Sloop  Betsey,3  the  Chief 
Justice,  in  delivering  a  unanimous  opinion,  correctly  held 
that: 

*'  No  foreign  power  can  of  right  institute,  or  erect,  any  court  of  judi- 
cature of  any  kind  within  the  jurisdiction  of  the  United  States,  but  such 
only  as  may  be  *  *  *  in  pursuance  of  treaties.  It  is  therefore  decreed 
and  adjudged  that  the  admiralty  jurisdiction,  which  has  been  exercised  in 
the  United  States  by  the  consuls  of  France,  not  being  so  warranted,  is  not 
of  right." 

It  would  be  an  oversight  to  pass  unnoticed  the  fact  that 
Jay  performed  a  genuine  service  to  the  country  in  bottom- 
ing the  rules  of  the  practice  of  the  Court  upon  English 
common  law  and  chancery.  Nor  should  his  solicitude  for 
the  regulation  of  Admiralty  in  the  matter  of  prizes  be  over- 
looked. When  in  England  in  1794,  he  requested  the  opin- 
ion of  Sir  William  Scott  on  this  subject.  To  quote  his 
language : 

"  It  appeared  to  me  advisable  that  our  people  should  have  precise  and 
plain  instructions  relative  to  the  prosecution  of  appeals  and  claims,  in 
cases  of  capture.  For  that  purpose  I  applied  to  Sir  William  Scott,  and  re- 
quested him,  in  concert  with  Dr.  Nicholl,  to  prepare  them.  We  conversed 
on  the  subject,  and  I  explained  to  him  my  views  and  objects." 

1  Richardson's  Messages  and  Papers  of  the  Presidents,  Vol.  I,  pp. 
156-167. 

2  Correspondence  and  Public  Papers,  Vol.  IV,  pp.  478-485. 

3  (J794)  3  Dallas  6. 
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The  letter  from  Lord  Stowell  (then  Sir  William  Scott, 
and  later  the  glory  of  the  Admiralty  bench),  has  been  the 
basis  of  our  law  and  practice  on  the  subject.1 

Another  matter  should  be  noticed  before  leaving  Jay's 
services  as  a  Judge,  for  in  the  two  matters  to  be  referred 
to,  the  principle  of  the  separation  of  the  court  from  the 
legislative  and  executive  branches  of  the  government  was 
settled, 

First  as  to  the  independence  of  the  legislature  : 

"  In  April  (1791)  the  Circuit  Court  for  the  District  of  New  York,  with 
Jay  presiding,  agreed  unanimously  to  a  protest  against  an  act  of  Congress 
providing  that  applications  for  invalid  pensions  should  be  passed  on  by  the 
judges  of  the  Supreme  Court  in  their  respective  circuits.  The  protest  de- 
clared that  Congress  could  not  assign  to  the  judiciary  '  any  duties  but  such 
as  are  properly  judicial,  and  to  be  performed  in  a  judicial  manner.  That 
the  duties  assigned  to  the  Circuit  Courts  by  this  act  are  not  of  that  descrip- 
tion *  *  *  inasmuch  as  it  subjects  the  decisions  of  these  courts,  made 
pursuant  to  those  duties,  first  to  the  consideration  and  suspension  of  the 
secretary  of  war,  and  then  to  the  revision  of  the  legislature ;  whereas,  by 
the  constitution,  neither  the  secretary  of  war,  nor  any  other  executive 
officer,  nor  even  the  legislature,  are  authorized  to  sit  as  a  court  of  errors  on 
the  judicial  acts  or  opinions  of  this  court.'  Accordingly  when  the  question 
came  before  the  court  on  a  motion  for  a  mandamus  in  Hayburn's  case,  be- 
fore a  decision  was  given,  the  obnoxious  act  was  repealed.  Practically  the 
court  had  declared  for  the  first  time  an  act  of  Congress  unconstitutional."2 

Finally  as  to  the  independence  of  the  Executive : 

"  We  have  considered  the  previous  question  stated  in  a  letter  written 
by  your  direction  to  us  by  the  Secretary  of  State  on  the  18th  of  last  month 
(regarding)  the  lines  of  separation  drawn  by  the  Constitution  between  the 
three  departments  of  the  Government.  These  being  in  certain  respects 
checks  upon  each  other,  and  one  being  judges  of  the  court  in  the  last  resort, 
are  considerations  which  afford  strong  arguments  against  the  propriety  of 
our  extra-judicially  deciding  the  questions  alluded  to,  especially  as  the 
power  given  by  the  Constitution  to  the  President,  of  calling  on  the  heads 
of  departments  for  opinions,  seems  to  have  been  purposely  as  well  as  ex- 
pressly united  to  the  Executive  department. 

We  exceedingly  regret  every  event  that  may  cause  embarrassment  to 
your  administration,  but  we  derive  consolation  from  the  reflection  that  your 
judgment  will  discern  what  is  right,  and  that  your  usual  prudence,  decision, 
and  firmness  will  surmount  every  obstacle  to  the  preservation  of  the  rights, 
peace,  and  dignity  of  the  United  States. " 

1  See  Wheaton,  the  Law  of  Maritime  Capture,  Appendix  pp.  309-340. 

2  Pellew's  Life  of  Jay,  p.  240. 
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It  would  therefore  appear  that  short  as  was  Jay's  serv- 
ice on  the  bench,  his  Chief  Justiceship  was  nevertheless  of 
great  importance,  and  that  he  fully  justified  the  appoint- 
ment. 

By  the  year  1794  the  situation  with  Great  Britain  had 
become  so  critical  and  strained  that  war  seemed  the  natural 
and  far  from  impossible  result. 

Our  country  was  drunk  with  a  frenzy  for  France  and 
although  Washington  was  able  to  prevent  direct  violations 
of  neutrality,  he  was  unable  to  restrain  the  license  of  the 
press  and  the  mistaken  but  genuine  outbursts  of  sympathy 
for  France  and  its  Revolution.  "  Citizen  "  Jefferson  and 
his  party  saw  the  road  to  office  and  preferment  loom  up 
before  them,  if  only  the  democracy  could  speak  the  word, 
and  in  a  few  years  the  democracy  found  both  voice  and 
vote. 

Great  Britain  was  never  particularly  proud  of  the  peace 
of  1783,  and  while  it  generally  observed  the  letter,  other 
than  in  the  retention  of  the  frontier  posts,  the  spirit  of  the 
treaty  was  absolutely  disregarded.  The  commercial  policy 
of  Great  Britain  was  as  ruinous  to  the  United  States  as  it 
was  insupportable. 

The  wild  enthusiasm  for  things  French  and  consequent 
disapproval  of  Great  Britain  and  its  policy  exercised  a  far 
from  soothing  effect,  and  the  two  nations  were  slowly  but 
surely  drifting  into  a  state  of  feeling  that  always  forbodes 
war. 

"  Peace  ",  said  Washington,  "  ought  to  be  pursued  with 
unremitting  zeal  before  the  last  resource,  which  has  often 
been  the  scourge  of  nations  and  cannot  fail  to  check  the 
advancing  prosperity  of  the  United  States,  is  contem- 
plated."1 

To  avert  this  misfortune,  perhaps  catastrophe,  John 
Jay  was  selected  for  the  difficult  task  of  special  envoy  to 
Great  Britain.  The  Chief  Justice  was  under  no  delusion 
as  to  the  effect  of  the  mission  upon  his  popularity  ;  for  peace 
could  only  be  bought  by  concession,  and  concession  of  any 
kind,  given  the  temper  of  the  country,  meant  a  sacrifice  of 
popularity. 

1  Writings  of  Washington,  X,  404. 
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"  The  learned  Dr.  Carnahan,  who  became  President  of  Princeton 
College  in  1823,  in  his  lectures  on  moral  philosophy  used  to  quote  a  con- 
versation between  Jay  and  some  friends  at  this  time  that  was  told  him  by 
an  ear-witness,  as  a  striking  instance  of  courageous  patriotism.  'Before 
the  appointment  was  made,  the  subject  was  spoken  of  in  the  presence  of 
Jay,  and  Jay  remarked  that  such  were  the  prejudices  of  the  American 
people,  that  no  man  could  form  a  treaty  with  Great  Britain,  however  ad- 
vantageous it  might  be  to  the  country,  who  would  not  by  his  agency  render 
himself  so  unpopular  and  odious  as  to  blast  all  hope  of  political  prefer- 
ment. It  was  suggested  to  Mr.  Jay  that  he  was  the  person  to  whom  this 
odious  office  was  likely  to  be  offered.  "  Well,"  replied  Mr.  Jay,  "  if  Wash- 
ington shall  think  fit  to  call  me  to  perform  this  service,  I  will  go  and  per- 
form it  to  the  best  of  my  abilities,  foreseeing  as  I  do  the  consequences  to 
my  personal  popularity.  The  good  of  my  country  I  believe  demands  the 
sacrifice,  and  I  am  ready  to  make  it."  '  In  a  similar  spirit  he  wrote  to  his 
wife  April  15  :  '  The  object  is  so  interesting  to  our  country,  and  the  com- 
bination of  circumstances  such,  that  I  find  myself  in  a  dilemma  between 
personal  and  public  considerations.  '  And  again  :  '  Nothing  can  be  more 
distant  from  every  wish  on  my  own  account  *  *  *  This  is  not  of  my 
seeking ;  on  the  contrary,  I  regard  it  as  a  measure  not  to  be  desired,  but 
to  be  submitted  to.  '  His  acceptance  he  explained  a  few  days  later :  '  No 
appointment  ever  operated  more  unpleasantly  upon  me  ;  but  the  public 
considerations  which  were  urged,  and  the  manner  in  which  it  was  pressed, 
strongly  impressed  me  with  a  conviction  that  to  refuse  it  would  be  to  desert 
my  duty  for  the  sake  of  my  ease  and  domestic  concerns  and  comforts.' 

The  situation  was  difficult,  for  Great  Britain  retained 
the  western  ports ;  the  boundaries  of  the  west  and  north 
coast  were  unsettled  and  Great  Britain  had  made  no  com- 
pensation for  the  negroes  carried  away.  On  the  other 
hand,  our  country  had  not  treated  British  merchants  fairly 
in  the  matter  of  debts  contracted  before  the  Revolution. 

Then  too,  Great  Britain  claimed  that  France  had  fitted 
out  privateers  with  which  to  injure  British  commerce,  and 
America  claimed  damages  for  unlawful  captures  by  British 
cruisers. 

Jay  landed  in  England  on  June  8th,  1794,  and  on  Novem- 
ber 19th  of  the  same  year  the  treaty  was  signed. 

The  treaty  as  a  whole  was  admirable  and  Jay  deserved 
hardly  less  honor  for  the  treaty  of  1794  than  for  the  treaty 
of  1783.  In  a  way  the  later  treaty  was  the  greater  achieve- 
ment, for  the  treaty  of  1783  merely  put  an  end  to  a  war 
that   was  practically  non  existent  ;   whereas,  the  treaty  of 

1  Pellew's  Life  of  Jay,  pp.  267-268. 


320  COLUMBIA    LAW   REVIEW. 

1794.  prevented  the  outbreak  of  a  war  that  threatened 
daily. 

The  commercial  clauses  were  and  since  have  been 
severely  criticized,  but  it  must  be  remembered  that  this 
country  had  then  no  treaty  of  commerce  with  Great 
Britain,  and  that  the  concessions,  however  inadequate,  were 
still  concessions  and  therefore  advantageous.  It  should 
also  be  borne  in  mind  that  the  opposition  to  the  treaty  in 
Great  Britain  was  hardly  less  marked,  owing  to  a  mistaken 
belief  that  a  surrender  was  made  without  any  adequate 
return. 

But  to  pass  to  another  aspect  of  the  case,  the  judicial 
mind  of  John  Jay  was  seen  in  his  handling  of  the  claims  of 
the  citizens  of  the  respective  countries.  The  question  of 
fact  is  always  the  one  great  difficulty  ;  the  application  of 
the  principle  of  law  to  the  facts  when  found  is  compara- 
tively simple.  To  settle  rightly  and  thus  permanently,  the 
treaty  provided  in  Article  VI  for  the  appointment  of  a 
Board  of  five  Commissioners  to  meet  at  Philadelphia  to 
ascertain  the  facts,  and  a  Board  of  five  Commissioners  at 
London  to  assess  the  damages,  in  the  absence  of  adequate 
remedy  at  law,  "  according  to  the  merits  of  the  several  cases, 
and  to  justice,  equity,  and  the  law  of  nations."  1 

Under  this  clause  American  citizens  received  an  award 
of  $10,345,000. 

Mr.  Pellew  comments  on  the  Treaty  as  follows :  2 

"  To  unprejudiced  eyes  after  the  lapse  of  a  hundred  years,  considering 
the  mutual  exasperation  of  the  two  peoples,  the  pride  of  England  in  her 
successes  in  the  war  with  France,  the  weakness  and  division  of  the  United 
States,  the  treaty  seems  a  very  fair  one.  Certainly  one  far  less  favorable 
to  America  would  have  been  infinitely  preferable  to  a  war,  and  would 
probably  in  the  course  of  time  have  been  accepted  as  being  so.  The  com- 
mercial advantages  were  not  very  considerable,  but  they  at  least  served  as 
'  an  entering  wedge,'  to  quote  Jay's  expression,  and  they  were  pro  tanto  a 
clear  gain  to  America.  Some  such  thoughts  may  have  been  in  Lord  Shef- 
field's mind  when,  at  the  breaking  out  of  the  war  of  1812,  he  remarked  : 
'  We  have  now  a  complete  opportunity  of  getting  rid  of  that  most  impolitic 
treaty  of  1794,  when  Lord  Grenville  was  so  perfectly  duped  by  Jay.'  And 
it  is  significantly  admitted  by  the  latest  biographer  of  the  Democratic  hero, 
Andrew  Jackson,  that  '  Jay's  treaty  was  a  masterpiece  of  diplomacy,  con- 
sidering  the  time  and  the  circumstances  of  this  country.' 

1  Pellew's  Life  of  John  Jay,  pp.  274-280. 

2  See  Moore's  International  Arbitrations,  Vol.  I,  Ch.  IX. 
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"  The  truth  of  the  whole  matter  was  probably  expressed  as  well  as 
ever  by  Lord  Grenville  to  Jay,  in  1796:  '  It  is  a  great  satisfaction  to  >me 
when,  in  the  course  of  so  many  unpleasant  discussions  as  a  public  man  must 
necessarily  be  engaged  in,  he  is  able  to  look  back  upon  any  of  them  with  as 
much  pleasure  as  I  derived  from  that  which  procured  me  the  advantage  of 
friendship  and  intercourse  with  a  man  valuable  on  every  account.  *  *  * 
I,  on  my  part,  should  have  thought  that  I  very  ill  consulted  the  interests  of 
my  country,  if  I  had  been  desirous  of  terminating  the  points  in  discussion 
between  us  on  any  other  footing  than  that  of  mutual  justice  and  reciprocal 
advantage ;  nor  do  I  conceive  that  any  just  objection  can  be  stated  to  the 
great  work  which  we  jointly  accomplished,  except  on  the  part  of  those  who 
believe  the  interests  of  Great  Britain  and  the  United  States  to  be  in  con- 
tradiction with  each  other,  or  who  wish  to  make  them  so.'  " 

Perhaps  the  following  two  quotations  from  the  same 
authority  sum  up  at  once  the  view  of  the  country  on  the 
one  hand,  and  Jay's  own  opinion  endorsed  as  it  is  by  pos- 
terity. 

"  James  Savage,  once  president  of  the  Massachusetts  Historical  Society, 
told  his  grandson  that  he  remembered  seeing  these  words  chalked  in  large 
white  letters  around  the  inclosure  of  Mr.  Robert  Treat  Paine : — 

'  Damn  John  Jay  !  Damn  every  one  that  won't  damn  John  Jay  !  !  Damn 
every  one  that  won't  put  lights  in  his  windows  and  sit  up  all  night  damning 
John  Jay!!!'"1 

"  Throughout  the  storm  of  vituperation  Jay  himself  remained  calm 
and  philosophical.  '  As  to  my  negotiation  and  the  treaty,'  he  wrote  to 
Judge  Cushing,  '  I  left  this  country  well  convinced  that  it  would  not  receive 
Anti-Federal  approbation ;  besides,  I  had  read  the  history  of  Greece,  and 
was  apprised  of  the  politics  and  proceedings  of  more  recent  date.' 
'  Calumny,'  he  said  again,  '  is  seldom  durable,  it  will  in  time  yield  to  truth.' 
He  had  at  least  done  his  duty,  though  by  so  doing  he  very  possibly  lost 
the  presidency  of  the  United  States."  2 

Then,  as  always,  the  pious  ejaculation  of  Fisher  Ames 
commends  itself  to  the  thoughtful:  "  Lord,  send  us  peace 
in  our  day,  that  the  passions  of  Europe  may  not  inflame  the 
sense  of  America." 

As  on  his  previous  return  from  Europe  he  found  a  new 
office  awaiting  him,  for  during  this  absence  he  was  elected 
Governor  of  New  York.  This  was  not  the  first  time  he 
was  elected,  for  in  1792  he  had  been  counted  out  in  a  way 
that  indicates  that  even  the  present  cannot  be  much  worse 
than  the  past. 

The  immediate  result  of  the  acceptance  of  the  Governor- 
ship  was  the  resignation  from  the  Bench,  and  although  the 

1  Pellew's  Life  of  John  Jay,  p.  282.         2  Id.  p.  283. 
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Chief  Justiceship  was  urged  upon  Jay  upon  the  retirement 
of  Ellsworth  he  never  again  exercised  the  duties  of  the 
position. 

"  '  I  had  no  permission  from  you,'  said  President  Adams,  '  to  take  this 
step,  but  it  appeared  to  me  that  Providence  had  thrown  in  my  way  an 
opportunity,  not  only  of  marking  to  the  public  the  spot  where,  in  my 
opinion,  the  greatest  mass  of  worth  remained  collected  in  one  individual, 
but  of  furnishing  my  country  with  the  best  security  its  inhabitants  afforded 
against  its  increasing  dissolution  of  morals.'  '  I  left  the  bench,'  Jay  replied, 
'  perfectly  convinced  that  under  a  system  so  defective  it  would  not  obtain 
the  energy,  weight,  and  dignity  which  was  essential  to  its  affording  due  sup- 
port to  the  national  government ;  nor  acquire  the  public  confidence  and 
respect  which,  as  the  last  resort  of  the  justice  of  the  nation,  it  should  pos- 
sess. Hence  I  am  induced  to  doubt  both  the  propriety  and  the  expediency 
of  my  returning  to  the  bench  under  the  present  system.  *  *  *  Inde- 
pendently of  these  considerations,  the  state  of  my  health  removes  every 
doubt.'"1 

Of  Jay's  six  years'  tenure  of  office  from  1795-1801,  for 
he  was  re-elected  in  1798,  there  is  little  to  say.  He  admin- 
istered the  affairs  of  state  with  the  same  zeal  and  care  that 
he  always  displayed  in  office. 

It  will  not  be  surprising  to  learn  that  Jay  refused  to  act 
the  partisan  even  in  the  slightest  degree,  for  although  his 
opponent  Clinton  had  been  in  office  continuously  since  1777 
until  1795,  and  notwithstanding  all  positions  were  filled  by 
political  opponents,  Jay  neither  made  a  political  appoint- 
ment nor  made  a  single  political  removal  during  the  entire 
six  years  of  his  Governorship.3 

The  one  measure  of  his  administration  which  must  have 
pleased  Jay  most  was  the  passage  in  April,  1799,  ot  an  act 
of  emancipation. 

The  following  is  Mr.  Pellew's  account  of  the  act  and  its 
provisions : 

"  It  was  provided  that  all  children  born  of  slave  parents  after  the  en- 
suing 4th  of  July  should  be  free,  subject  to  apprenticeship,  in  the  case  of 
males  till  the  age  of  twenty-eight,  in  the  case  of  females  till  the  age  of 
twenty-five,  and  the  exportation  of  slaves  was  forbidden.  By  this  process 
of  gradual  emancipation  there  was  avoided  that  question  of  compensation 
which  had  been  the  secret  of  the  failure  of  earlier  bills.  At  that  time  the 
number  of  slaves  was  only  22,000,  small  in  proportion  to  the  total  popula- 

1  Pellew's  Life  of  John  Jay,  p.  301.  See  the  correspondence  in  full,  in 
Correspondence  and  Public  Papers,  Vol.  IV,  284-286. 

2  Jay's  Life  of  Jay,  Vol.  I,  392  ;  Flanders'  Chief  Justices,  Vol.  I,  416. 
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tion  of  nearly  a  million.  So  the  change  was  effected  peacefully  and  with- 
out excitement.  Jay  himself  was  a  slaveholder  in  a  certain  sense.  '  I 
have  three  male  and  three  female  slaves,'  he  wrote  in  a  return  of  his  prop- 
erty to  the  Albany  assessors,  November  8,  1798  ;  '  five  of  them  are  with 
me  in  this  city,  and  one  of  them  is  in  the  city  of  New  York.  I  purchase 
slaves  and  manumit  them  at  proper  ages,  and  when  their  faithful  services 
shall  have  afforded  a  reasonable  retribution.'  Perhaps  the  governor's 
practice  in  this  respect  may  have  suggested  the  practical  manner  of  eman- 
cipation." 

For  fully  twenty-three  years  Jay  had  contemplated  re- 
tirement to  private  life.  As  President  of  Congress  he 
wished  to  withdraw  ;  after  the  negotiation  of  the  Treaty  of 
Independence  he  wished  to  devote  himself  to  the  practice 
of  law  and  his  duties  as  a  citizen.  But  there  was  always 
some  public  reason  that  prevented  him  from  fulfilling  what 
must  be  considered  his  heart's  desire.  And  in  the  very 
last  year  of  his  Governorship  he  was  besought  to  remain 
before  the  public.  His  friends  urged  in  vain  that  he  run 
again  for  Governor ;  President  Adams  laid  the  Chief  Jus- 
ticeship at  his  feet  but  Jay  would  none  of  it.1 

With  the  Governorship,  Jay's  public  career  closed,  and 
he  never  seems  at  any  subsequent  period  to  have  desired 
place  and  position.  Indeed  he  never  was  a  candidate  in 
the  sense  that  he  forced  himself  into  notice,  although  he  did 
not  hang  back  and  positively  refuse  in  his  younger  days. 
There  is  perhaps  no  more  signal  instance  in  the  history  of 
the  country  of  the  office  seeking  the  man,  and  there  is  as- 
suredly no  instance  of  greater  fidelity  to  the  trust  imposed. 
Mistakes  of  judgment  may  be  pointed  out,  as  in  his  willing- 
ness to  yield  to  Spain  in  the  matter  of  the  navigation  of  the 
Mississippi,  in  a  commercial  clause  or  two  of  the  treaty  of 
1794,  and  in  his  deliberate  view  of  the  unimportance  and 
comparative  failure  of  the  Supreme  Court ;  but  it  may  be 
confidently  asserted  that  his  honesty  and  disinterestedness 
are  beyond  the  breath  of  suspicion,  or  the  possibility  of 
question. 

If  there  is  a  lack  in  his  public  career  it  is  a  lack  of 
warmth  and  a  failure  of  imagination  that  stamp  him  as  in- 
ferior to  his  younger  but  greater  contemporary,  Hamilton. 
But  in  the  quality   of  judgment  he  was  certainly  his  supe- 

1  These  letters  are  very  interesting  in  themselves,  but  the  material  por- 
tions of  them  have  already  been  quoted. 
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rior,  and  in  the  fine  balancing  and  weighing  of  his  relations 
to  the  public  he  was  strangely  like  Washington.  There  is 
so  little  of  human  frailty  in  either  that  they  must  always  re- 
main apart ;  apart  from  their  contemporaries,  and  apart 
from  the  world  in  which  they  lived.  It  is  improbable  that 
any  venturesome  publisher  will  ever  attempt  the  "  true  " 
life  of  John  Jay. 

The  twenty-eight  years  of  his  retirement  were  devoted 
solely  to  his  home  circle,  and  the  peaceful  pursuits  of  a 
country  gentleman,  in  which  there  is  little  to  record.  He 
was  a  devoted  churchman  and  the  president  of  the  Ameri- 
can Bible  Society.  He  renewed  the  acquaintances  of  his 
youth  and  corresponded  with  old  friends.  Naturally  grave, 
he  became  in  old  age  taciturn,  and  there  is  little  account  of 
conversations  with  family  or  friends.  He  longed  for  repose 
and  silence,  and  his  retreat  in  Bedford  seems  to  have  sup- 
plied both.  In  a  letter  to  his  fellow  law  student,  Lindley 
Murray,  he  calls  attention  to  the  pleasureableness  of  his 
situation. 

"  Being  retired  from  the  fatigues  and  constraints  of  public  life,  I  enjoy 
with  real  satisfaction  the  freedom  and  leisure  which  has  at  length  fallen  to 
my  lot.  For  a  long  course  of  years  I  had  been  looking  forward  with  desire 
to  the  tranquil  retirement  in  which  I  now  live,  and  my  expectations  from 
it  have  not  been  disappointed.  I  flatter  myself  that  this  is  the  inn  at  which 
I  am  to  stop  in  my  journey  through  life.  How  long  I  shall  be  detained  is 
uncertain,  but  I  rejoice  in  the  prospect  of  the  probability  of  being  permitted 
to  pass  my  remaining  time  in  a  situation  so  agreeable  to  me.  Do  not  con- 
clude from  this  that  I  am  without  cares  and  anxieties  exclusive  of  those 
which  are  more  or  less  common  to  all  men.  The  truth  is,  that  although  in 
numerous  respects  I  have  abundant  reason  to  be  thankful,  yet  in  others  I 
experience  the  necessity  and  the  value  of  patience  and  resignation." 

There  is  perhaps  no  finer  exhibition  of  the  resignation 
spoken  of  in  this  letter  than  in  his  conduct  on  learning  of 
the  fraudulent  practices  by  which  he  was  cheated  out  of  the 
Governorship.  "  My  robe  may  become  useless,  or  it  may 
not.  I  am  resigned  to  either  event.  He  who  governs  all 
makes  no  mistakes,  and  a  firm  belief  of  this  would  save  us 
from  many.*'  And  in  a  letter  to  Rufus  King  he  says  : 
"  The  reflection  that  the  majority  of  electors  were  for  me 
is  a  pleasing  one ;  that  injustice  has  taken  place  does  not 
surprise  me,  and  1  hope  will  not  affect  you  very  sensibly. 
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The  intelligence  found  me  perfectly  prepared  for  it.  *  *  * 
A  few  years  will  put  us  all  in  the  dust,  and  it  will 
then  be  of  more  importance  to  me  to  have  governed  myself, 
than  to  have  governed  the  State."1 

The  event  which  he  had  constantly  in  mind  and  to  which 
he  looked  forward  with  a  fond  and  chastened  pleasure,  took 
place  on  May  14th,  1829. 

James  Brown  Scott. 

Washington,  D.  C. 

1  Jay's  Jay,  Vol.  I,  289. 


RESULTING  TRUSTS  AND  THE  STATUTE 
OF  FRAUDS. 

If  A  conveys  land  to  B  upon  a  parol  agreement  that  B 
is  to  hold  the  land  thus  conveyed  in  trust  for  A,  and  B, 
thereafter  relying  upon  the  Statute  of  Frauds,  repudiates 
the  trust,  has  A  any  remedy  ? 

A  number  of  jurisdictions  have  answered  this  question 
in  the  negative,1  thus  permitting  the  grantee  not  only  to 
repudiate  the  obligation  voluntarily  assumed  by  him,  but 
further  enabling  him  to  deprive  the  grantor  of  his  property. 
It  is  believed  that  these  decisions  are  based  upon  false 
premises,  and  that  a  proper  consideration  of  the  questions 
of  law  involved  should  result  in  the  conclusion  reached  by 
the  English  Courts,2  and  by  a  few  American  Courts,3  that 
the  grantor  is  entitled  to  a  remedy. 

The  Statute  of  Frauds  expressly  exempts  from  its  oper- 
ation trusts  which  "  arise  or  result  by  the  implication  or 
operation  of  law."4  The  proper  application  of  the  Statute, 
therefore,  necessarily  presupposes  an  accurate  classification 
of  trusts.  Text  writers  and  courts  not  infrequently  fail  to 
make  such  classification,  with  the  result  that  the  Statute  in 
many  of  the  decisions  referred  to  is  given  a  scope  and  effect 

1  Leman  v.  Whitley  (1828)  4  Russ.  423  ;  Patton  v.  Beecher  (1878)  62 
Ala.  579  ;  Brock  v.  Brock  (1889)  90  Ala.  86  ;  Burt  v.  Wilson  (1865)  28  Cal. 
632;  Lawson  v.  Lawson  (1886)  117  111.  98;  Moored.  Horsley  (1895)  x56 
111.  36  ;  Titcomb  v.  Morrill  (Mass.  1865)  10  Allen  15  ;  Bartlett  v.  Bartlett 
(Mass.  1859)  14  Gray  277 ;  Fitzgerald  v.  Fitzgerald  (1897)  168  Mass.  488; 
Pillsbury- Washburn  Flour  Mills  Co.  v.  Kistler  (1893)  53  Minn.  123;  Stur- 
tevant  v.  Sturtevant  (1859)  20  N.  Y.  39  ;  Daily  v.  Kinsler  (1891)  31  Neb. 
340. 

2Hutchins  v.  Lee  (1737)  1  Atk.  447  ;  Young  v.  Peachy  (1741)  2  Atk. 
254;  Davies  v.  Otty  (1865)  35  Beav.  208;  Lincoln  v.  Wright  (1859)  4 
DeG.  and  J.  16,  22  (semb/e)  ;  Booth  v.  Turle  (1873)  L.  R.  16  Eq.  182; 
Haigh  v.  Kaye  (1872)  L.  R.  7  Ch.  App.  Cases  469  ;  Davis  v.  Whitehead 
[1894]  2  Ch.  133;    Rochefoucauld  v.  Boustead  [1897]  1  Ch.  196. 

3  Barrell  v.  Hanrick  (1868)42  Ala.  60;  Tinkler  v.  Swaynie  (1880)  71 
Ind.  562  ;  Cox  v.  Arnsmann  (1881)  76  Ind.  210  ;  Catalini  v.  Catalini  (1889) 
124  Ind.  54;  Myers  v.  Jackson  (1893)  135  Ind.  136;  Stall  V.Cincinnati 
(1865)  16  Ohio  St.  169  (semb/e)  ;  Ryan  v.  O'Connor  (1884)  41  Ohio  St. 
368  (semble)  ;  Peacock  v.  Nelson  (1872)  50  Mo.  256;  Taylors.  Thomp- 
son (1885)  88  Mo.  86  [semble). 

4  Statute  29  Charles  II.,  Ch.  3,  Sees.  7,  8  and  9.  For  reference  to 
American "  Statutes  which  have  substantially  the  same  phraseology,  see 
Ames's  Cases  on  Trusts,  pp.  176-8. 
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not  justified  by  its  language,  and  wholly  inconsistent  with 
the  purposes  of  courts  of  equity,  and  the  principles  upon 
which  they  act. 

A  true  trust,  like  a  true  contract,  is  an  obligation  flow- 
ing from  the  intention  of  the  person  to  be  charged  with  it, 
and  because  of  the  similarity  in  the  source  of  the  two  obli- 
gations, it  would  seem  that  the  classification  applicable  to 
contracts  might  also  be  applied  to  trusts.  Contracts  have 
been  classified  as  (i)  true  or  real  contracts,  and  (2)  quasi 
contracts  or  contracts  implied  in  law. 

(1)  True  or  real  contracts  are  contracts  which  are 
the  creation  of  the  actual  intention  of  the  parties  to 
them  and  may  be  either  (a)  express,  i.e.,  the  intention  is 
expressed  in  written  or  spoken  language,  or  (b)  implied, 
i.  e.,  the  intention  is  inferred  from  the  acts  or  conduct  of 
the  parties  to  the  contract. 

(2)  Quasi  contracts  or  contracts  implied  in  law  are  con- 
tracts, the  obligation  of  which  does  not  arise  from  the  in- 
tention of  the  parties,  but  is  imposed  upon  them  by  the  oper- 
ation of  express  statute  or  some  rule  of  law  based  upon 
some  principle  of  justice  to  which  the  law  has  given  its 
sanction.1  In  like  manner,  with  reference  to  the  origin  of 
the  obligation,  trusts  may  be  classified  as  (1)  true  or  ex- 
press trusts,  and  (2)  constructive  or  quasi  trusts. 

(1)  The  express  trust  being  the  result  of  intention,  must 
always  be  created  either  by  (a)  the  written  or  spoken  ex- 
pression of  that  intention  by  the  party  who  is  "  enabled  to 
declare  such  trust,"2  or  by  his  acts  and  conduct  from  which 
such  intention  may  be  inferred.3 

(2)  The  constructive  trust,  like  the  quasi  contract,  is  an 
obligation  imposed  by  law,  quite  irrespective  of  intention. 
The  fraudulent  vendee  and  the  innocent  donee  of  trust 
property  are  typical  examples  of  constructive  trustees 
whose  obligations  arise  without  their  intention  and  often- 
times in  spite  of  it. 

The  suggested  classification  of  trusts  into  real  trusts  and 
constructive  trusts  being  based  wholly  upon  the  presence  or 
absence  of  intention  of  the  party  sought  to  be  held  as  trus- 

1  Keener,  Quasi  Contracts,  p.  1  et  seq. 

2  Statute  of  Frauds,  29  Charles  II,  Ch.  3,  Sec.  7. 
3See  Ex  parte  Pye  (1811)  18  Vesey  140. 
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tee,  should  comprehend  all  possible  forms  of  trust,  yet  by  it 
apparently  no  provision  is  made  for  so-called  "  resulting 
trusts,"  a  term  which  is  suggested  by  the  Statute  of  Frauds, 
and  to  which  frequent  reference  is  made  in  the  text  books  and 
cases.  Resulting  trusts  are  sometimes  referred  to  by  judges 
and  the  writers  of  text  books  as  though  they  were  syn- 
onymous with  certain  forms  of  constructive  trusts,1  and 
sometimes,  as  constituting  a  separate  and  distinct  class  of 
trusts,  which  are  neither  real  trusts,  as  above  defined,  nor 
constructive  trusts,  although  the  reader  seeks  in  vain  for 
the  statement  of  any  sound  distinction  between  the  "  result- 
ing trust  "  and  constructive  trusts  or  trusts  implied  inlaw.3 

It  is  believed  that  to  this  confusion  of  thought  and  ex- 
pression in  the  books  consequent  upon  the  want  of  accurate 
classification,  is  due  the  failure  of  justice  in  the  many  cases, 
to  which  reference  has  been  made. 

A  so-called  resulting  use,  the  forerunner  of  a  resulting 
trust,  arose  whenever  a  common  law  conveyance  (by 
feoffment,  fine  or  recovery)  was  made  by  A  to  B  without 
consideration,  in  which  case  a  use  was  held  to  result  in 
favor  of  A.3 

In  the  same  way  trusts  were  held  to  result  after  the 
Statute  of  Uses.4 

x4  Kent,  Com.  305;  Perry,  Trusts  (5th  Ed.)  §  124,  et  seq.;  Lewin, 
Trusts  (9th  Ed.)  p.  150,  and  see  note,  Lewin  (13th  Ed.)  120. 

2Perry,  Trusts  (5th  Ed.)  §§125-126;  Lomax  Dig.  200;  Hill  on  Trus- 
tees (2d  Ed.)  91  ;  Andrews  J.,  in  Wood  v.  Rabe  (1884)  96  N.  Y.  414, 
422-3  ;  Lewin,  Trusts  (13th  Ed.)  120.  "  I  am  now  bound  down  by  the 
Statute  of  Frauds  and  Perjuries  to  construe  nothing  a  resulting  trust  but 
what  are  called  trusts  by  operation  of  law  and  what  are  those  ?  First, 
when  an  estate  is  purchased  in  the  name  of  one  person,  but  the  money  or 
consideration  is  given  by  another,  or,  secondly,  where  a  trust  is  declared 
only  as  to  part  and  nothing  said  as  to  the  rest,  in  which  case  what  remains 
undisposed  of  will  result  to  the  heir-at-law.  I  do  not  know  any  other 
instance  besides  the  two,  when  the  Court  has  declared  resulting  trusts  by 
operation  of  law,  unless  in  case  of  fraud  where  transactions  have  been 
carried  on  Mala  Fide."  Lord  Hardwicke  in  Lloyd  v.  Spillet  (1740)  2 
Atk.  148,  150. 

3Digby's  History  of  Real  Property  (5th  Ed.)  329,  355  ;  Sugden's  Gil- 
bert on  Uses  (3d  Ed.)  Ch.  1,  §589,  pp.  117,  422;  id.  pp.  93-4,  125;  Cruise 
Dig.,  Tit.  11,  Chap.  IV,  \  16 ;  Bacon  on  Uses,  217  ;  Coke  Inst.  271a. 

4Audley's  Case  (1558)  Dyer  166a  ;  Woodliff  v.  Drury  (1595)  Cro. 
Eliz.  439;  Duke  of  Norfolk  v.  Brown  (1697)  Prec.  in  Ch.  80;  Warman  v. 
Seaman  (1675)  Freeman  Ch.  306;  Hayes  v.  Kingdome  (1681)  1  Vernon  33; 
Grey  v.  Grey  (1677)  2  Swans.  594,  598;  Sculthorp  v.  Burgess  (1790)  1 
Vesey,  Jr.,  92;  Tyrrell's  Case  (1674)  l  Freeman  304;  Ward  v.  Lant  (1701) 
Prec.  in  Ch.  182  ;  Elliott  v.  Elliott  (1677)  2  Ch.  Cas.  231. 
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All  resulting  uses  or  trusts  will  be  found  to  be  some  vari- 
ation of  this  principle,  viz.,  that  one  is  presumed  not  to  be  a 
donor  of  property  conveyed  or  caused  to  be  conveyed  by 
him.  Thus,  where  a  feoffment  was  made  to  uses,  and  the 
entire  use  was  not  disposed  of,  there  was  a  resulting  use  in 
favor  of  the  feoffor  for  so  much  of  the  use  as  remained  un- 
disposed of.1  The  doctrine  that  where  A  paid  the  purchase 
price  of  property,  but  had  the  conveyance  taken  in  the  name 
of  B,  a  trust  resulted  in  A's  favor,  which  early  became  es- 
tablished in  the  law,2  was  a  variation  of  the  original  doc- 
trine of  resulting  uses,  and  it  will  be  found  that  all  the  so- 
called  resulting  trusts  are  forms  of  one  of  the  two  classes  of 
cases,  viz.,  where  A  conveys  property  to  B,  without  receiv- 
ing consideration  therefor,  or  where  A  purchases  property 
from  the  third  person  and  takes  the  conveyance  in  the  name 
of  B. 

The  distinctive  feature  of  resulting  uses  which  in  every 
case  differentiated  them  from  constructive  uses  and  trusts, 
is  that  the  resulting  use  failed  in  every  case  if  it  were  es- 
tablished by  affirmative  evidence  that  the  intention  of  the 
parties  was,  that  no  use  or  trust  should  result.3 

If  A,  who  had  conveyed  his  land  to  B  by  voluntary  gift, 
claimed  that  B  held  the  property  for  his  use,  it  was  only 
necessary  lor  him  to  prove  the  conveyance,  and  that  no  con- 

1  Sir  E.Clare's  Case  (1599)  6  Rep.  17  b;  Woodliff  v.  Drury  (1595) 
Cro.  Eliz.  439;  Penhay  v.  Hurrell  (1699)  2  Vernon  370;  Wills  v.  Palmer 
(1723)  2  Wm.  Black.  R.  687  ;  Lloyd  v.  Spillet  (1740)  2  Atk.  148. 

2Ambrose  v.  Ambrose  (1716)  1  Peere  Williams  321  ;  Ex  Parte  Vernon 
(1729)  2  id.  549;  Hungate  v.  Hungate  (1606)  Tothill  120;  Gascoigne  v. 
Thwing  (1685)  1  Vernon  366  [scmble)\  Riddle  v.  Emerson  (1682)  1  Vernon 
108;  Grey  7'.  Grey  (1677)  2  Swans.  594;  Elliott  v.  Elliott  (1677)  2  Ch. 
Cas.  231  ;  Ryall  v.  Ryall  (1739)  1  Atk.  59;  Lloyd  v.  Spillet  (1740)  2  Atk. 
148  ;  and  see  also,  cases  cited  in  Perry  on  Trusts  (5th  Ed.)   §126. 

3  Roe  77.  Popham  (1778)  1  Doug.  25  [semble);  Altham  v.  Lord  Angles- 
ley  (1709)  ;  Gilbert's  Rep.  16;  Adams  v.  Savage  (1703)  2  Lord  Raymond 
854;  Bellasis  v.  Compton  (1693)  2  Vernon  294;  1  Cruise  Dig..  Tit.  11, 
Ch.  4,  §38;  Saunders  Uses  and  Trusts,  Vol.  I.,  105;  Sugden's  Gilbert  on 
Uses  and  Trusts,  I.,  347  ;  Digby's  History  of  Real  Property  (4th  Ed.)  346. 

The  presumption  of  a  resulting  use  might  be  rebutted  by  the  words 
"to  the  use  of  "  in  the  conveyance.  Stapley  v.  Lark,  Goldsb.  82  pi.  23. 
That  the  donee  was  intended  to  take  beneficially,  and  that,  consequently, 
no  use  would  result,  might  be  inferred  from  the  circumstances  of  the  con- 
veyance. A.dams  v.  Savage,  supra  ;  Altham  v.  Anglesley,  supra  ;  Thrust- 
out  7'.  Peake  (1762)  1  Str.  12.  In  the  same  way,  the  presumption  of  a 
resulting  trust  in  the  case  where  A  purchased  property  but  took  the  convey- 
ance in  the  name  of  B,  might  be  rebutted  by  parol  evidence.  Dyer  v. 
Dyer  (1788)  2  Cox  Eq.  92  ;  Murless  v.  Franklin  (18 18)  1  Swan.  13  ;  Mumma 
v.  Mumma  (1687)  2  Vernon  19  and  note. 
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sideration  was  given  by  B  therefor,  and  A  thereby  estab- 
lished prima  facie  the  existence  of  a  use  or  trust  in  his  favor. 
B,  however,  might  rebut  A 's  prima  facie  case  by  introducing 
evidence  that  the  conveyance  was  intended  to  vest  in  B  the 
beneficial  interest  as  well  as  the  legal  title.  That  such  should 
have  been  the  rule  which  ultimately  became  applicable  to 
this  class  of  conveyance  is  not  surprising,  when  it  is  remem- 
bered that  the  conveyance  of  land  to  uses  was  before  the 
Statute  of  Uses,  the  rule,  rather  than  the  exception.1  It 
was  a  common  fact  giving  rise  to  a  true  or  rebuttable  pre- 
sumption of  fact  which  aided  the  plaintiff  in  establishing  his 
claim  as  a  cestui  que  use.  The  presumption  of  a  resulting 
use  was  therefore  a  mere  rule  of  proof  which  cast  the  burden 
of  evidence  as  distinguished  from  the  burden  of  proof  on 
the  defendant.2  Since  it  was  always  open  to  the  defendant 
to  prove  purchase  or  otherwise  disprove  intent  to  create  a 
use  resulting  to  the  feoffor,  an  adjudication  that  a  use  re- 
sulted to  the  feoffor  was  necessarily  an  adjudication  on  the 
proof  that  the  trust  was  an  express  trust  flowing  from  inten- 
tion of  the  feoffor.  It  is  submitted,  therefore,  that  the  re- 
sulting use  or  trust  was  in  its  origin  an  express  use  or  trust, 
differing  from  other  express  uses  or  trusts  only  in  that  it 
was  proved  in  a  particular  way,  i.  e.,  the  person  claiming 
under  it  was  given  the  aid  of  a  presumption  in  establishing 
his  claim.  To  say  that  such  a  trust  is  a  trust  raised  by 
operation  or  implication  of  law  is  equivalent  to  saying  at 
the  present  day  that  the  contract  arising  when  the  defend- 
ant orders  his  grocer  to  deliver  goods  without  expressly 
promising  to  pay  therefor  is  a  quasi  contract,  because  upon 
proof  of  the  facts  in  an  action  in  indebitatus  assumpsit  for 
goods  sold  and  delivered  the  trial  judge  directs  a  verdict 
for  the  plaintiff. 

1  "Scarcely  any  person  can  be  certainly  assured  of  any  lands  by  them 
purchased  nor  know  surely  against  whom  they  shall  use  these  actions  or 
executions  for  these  rights,  titles  and  duties."  Preamble  Statute  of  Uses, 
27  Henry  VIII.,  Cap.  10 ;  Sugden's  Gilbert  on  Uses,  45. 

2  "  And  therefore  I  do  judge  that  the  intendment  of  a  use  to  the  feoffor, 
where  the  feoffment  was  made  without  consideration,  grew  long  after,  when 
uses  waxed  general ;  and  for  this  reason,  because  when  feoffments  were 
made,  and  it  rested  doubtful  whether  it  were  in  use  or  in  purchase,  because 
purchases  were  things  notorious,  and  uses  things  secret,  the  Chancellor 
thought  it  more  convenient  to  put  the  purchaser  to  prove  his  consideration, 
than  the  feoffor  and  his  heirs  to  prove  the  trust ;  and  so  made  the  intend- 
ment towards  the  use,  and  put  the  proof  upon  the  purchaser."  Bacon's 
Tracts,  p.  317. 
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The  importance  of  distinguishing  this,  the  resulting  trust, 
as  something  essentially  different  in  the  nature  and  origin 
from  the  constructive  trust  or  trust  imposed  by  operation 
of  law  becomes  more  apparent  upon  consideration  of  the 
relation  of  the  Statute  of  Frauds  to  the  case  under 
consideration,  namely,  when  A  conveys  property  to  B 
upon  a  parol  trust  for  the  grantor.  Before  the  Statute 
of  Uses  such  a  case  would  have  been  a  typical  case 
of  resulting  use,  which  was  prima  facie  established  by 
proof  of  the  conveyance  to  B  without  consideration.  Since 
the  resulting  trust  is  not  within  the  prohibition  of  the 
Statute  of  Frauds,  the  fact  that  there  was  no  written  decla- 
ration of  trust  would  seem  to  be  immaterial,  and  since  B 
can  offer  no  affirmatire  proof  of  an  intention  that  no  trust 
was  to  result  to  A,  A  should  logically  be  allowed  to  estab- 
lish the  trust  by  the  same  means  and  with  the  same  facility 
after  as  before  the  enactment  of  the  Statute.  Such  would 
undoubtedly  have  been  the  law,  were  it  not  for  the  anoma- 
lous result  reached  by  the  decisions  which  establish  that  in 
the  case  of  a  conveyance  without  consideration  the  result- 
ing trust  has  disappeared  from  our  law,1     although   in  the 

1  Hutchins  v.  Lee  (1737)  1  Atk.  447  ;  Lloyd  v.  Spillet,  supra  ;  Young 
^.Peachy  (1741)  2  Atk.  254;  Fordyce  v.  Willis  (1791)  3  Bro.  C.  C.  577; 
Cook  v.  Fountain  (1676)  3  Swans.  585  ;  Leman  v.  Whitley  (1828)  4  Russ. 
Ch.  423  ;  Groffz/.  Rohrer  (1871)  35  Md.  327  ;  Hogan  v.  Jaques  (1868)  19 
N.  J.  Eq.  123  ;  Lovett  v.  Taylor  (1896)  54  N.  J.  Eq.  311  ;  Titcomb  v.  Mor- 
rill (1865)  10  Allen  15  ;  Bartlett  v.  Bartlett  (1859)  14  Gray  277  ;  and  see 
cases  in  Note  1,  p.  326, 

It  is  believed  that  this  change  in  the  law  was  consequent  upon  the 
change  in  method  of  conveyancing,  following  the  enactment  of  the  Statute 
of  Uses.  After  the  Statute,  as  before,  if  a  common  law  conveyance  was 
made  without  consideration,  a  use  resulted  to  the  grantor,  the  result  being 
that  by  virtue  of  the  Statute,  the  title  remained  in  the  grantor.  Armstrong 
v.  Wholesey  (1755)  2  Wills.  19;  Beckwith's  Case,  Dyer  146b,  and  see  note 
3,  p.  328,  supra. 

After  the  Statute,  however,  land  was  commonly  conveyed  by  deed  of 
bargain  and  sale  or  by  lease  and  release.  It  is  doubtful  if  a  use  ever  re- 
sulted upon  a  conveyance  by  lease  and  release  (Sanders,  Uses  and  Trusts, 
pp.  480-488),  and  the  deed  of  bargain  and  sale  was  inconsistent  with  the 
existence  of  a  use  in  the  grantor,  since  it  was  necessary  to  raise  a  use  in  the 
grantee  by  the  bargain  and  sale,  in  order  to  vest  the  title  in  the  grantee  by 
execution  of  the  use,  pursuant  to  the  Statute.  The  use  of  either  of  these 
forms  of  conveyance  therefore  precluded  a  resulting  use.  A  consid- 
erable period  elapsed  after  the  Statute,  before  the  practice  arose  of  creat- 
ing a  use  upon  a  use.  Foord  v.  Hoskins,  in  12  James  L,  2  Bulstrode,  p. 
337,  is  the  first  case  giving  an  intimation  of  this  practice.  When  the  custom 
became  established,  in  those  cases  where  A  purchased  property  from  the 
third  person  and  took  the  conveyance  in  the  name  of  B,  the  Courts  seem  to 
have  presumed  the  use  upon  a  use  in  A's  favor,  irrespective  of  the  form  of 
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case  where  A  purchased  land  from  a  third  person,  who,  at 
A's  request  conveys  it  to  B,  a  volunteer,  it  is  held  that  a 
trust  still  results  to  A,  which  is  not  within  the  operation  of 
the  Statute  of  Frauds.1 

Since,  in  the  case  of  a  direct  voluntary  conveyance  from 
A  to  B  there  is  now  no  resulting  trust  in  favor  of  A,  A  will 
necessarily  be  precluded  from  enforcing  the  trust  or  claim- 
ing the  property  from  B,  if  B  sets  up  the  Statute  of  Frauds 
as  a  defense,  unless  the  situation  created  by  the  conveyance 
by  A,  and  the  repudiation  of  his  obligation  by  B,  is  such 
that  equity  will  impose  upon  B  the  obligation  of  a  con- 
structive trustee  in  A's  favor.  Unfortunately,  many  courts, 
failing  to  recognize  the  essential  difference  between  resulting 
trusts  and  constructive  trusts  above  pointed  out,  and  regard- 
ing the  resulting  trust  as  but  a  form  of  the  constructive  trust, 
created  by  operation  of  law,  have  reached  the  conclusion 
that  the  disappearance  of  the  resulting  trust  from  our  law 
precludes  A  from  any  recovery.  The  argument  suggested 
by  them  is,  that  the  trust  in  A's  favor  cannot  be  enforced 
as  an  express  trust,  because  of  the  Statute  of  Frauds,  nor 
can  it  be  enforced  as  a  trust  raised  "  by  implication  of  law," 
because  the  particular  form  of  trust  sought  to  be  enforced 
is  a  resulting  trust,  which  is  now  obsolete.  That  the  plain- 
tiff should,  therefore,  fail  of  recovery  because  the  fore- 
going alternatives  exhaust  all  possible  theories  upon  which 
he  may  base  a  recovery.2 

conveyance,  thus  preserving  the  resulting  trust  in  that  class  of  cases, 
except  in  those  jurisdictions  where  it  has  been  abolished  by  statute.  In  the 
case  of  a  conveyance  without  consideration  from  A  to  B  directly  by  deed 
courts  have  never  presumed  a  use  upon  the  use  in  A's  favor.  Just  why,  it 
seems  difficult  to  say,  except  possibly  that  the  presumption  in  the  former 
case  is  a  more  natural  one  than  in  the  latter.  Some  modern  decisions  in 
refusing  to  give  A  any  relief  in  the  case  under  consideration  have  based 
their  decisions  in  part  at  least  on  the  ground  that  the  form  of  deed  pre- 
cluded a  resulting  use  in  the  grantor.  See  Russ  v.  Mebius  (i860)  16  Cal. 
350;  Hogan  v.  Jaques  (1868)  19  N.J.  Eq.  123;  Blodgettz/.  Hildreth  (1870) 
103  Mass.  484,  486  ;  Graves  v.  Graves  (1854)  29  N.  H.  129  ;  Movan  v.  Hays 
(N.  Y.  1815)  1  Johns.  Ch.  339;  Rathban.  v.  Rathbun  (1849)  6  Barb.  98  ; 
Randall  v.  Phillips  (1824)  3  Mason  378;  Allison  v.  Kurtz  (1834)  2  Watts 
185  ;  Wilkinson  v.  Wilkinson  (N.  C.  1833)  2  Dev.  376. 

1  See  a  very  complete  collection  of  the  cases  in  Perry  on  Trusts  (5th 
Ed.)  Sec.   126. 

Resulting  trusts  have  been  abolished  by  statutes  in  New  York.  New 
York  Real  Property  Law,  Sees.  71,  73.  Also  in  Michigan  and  Wisconsin. 
Connolly  v.  Keating  (1894)  102  Mich.  1  ;  Strong  v.  Gordon  (1897)  96  Wis. 
476. 

2  Patton  v.  Beecher  (1878)  62  Ala.  529  ;  Groff  v.  Rohrer  (1876)  35  Md. 
327;  Lovett  v.  Taylor  (1896)  54  N.  J.  Eq.  311. 
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The  fact,  however,  that  the  voluntary  gift  from  A  to  B 
does  not  raise  a  resulting  trust  should  not  preclude  A  from 
recovery  upon  the  theory  that  there  is  a  quasi  or  con- 
structive trust  in  his  favor.  Since,  as  has  already  been 
pointed  out,  the  resulting  trust  is  not  a  form  of  constructive 
trust  as  above  denned,  the  decisions  holding  that  there  is 
no  resulting  trust  in  the  case  under  consideration  are  not 
inconsistent  with  the  existence  of  a  constructive  trust  in  A's 
favor,  if  upon  accepted  principles  of  equity  some  basis  for 
raising  such  a  trust  should  be  found,  since  constructive 
trusts,  i.  e.,  trusts  arising  ex  maleficio  are  concededly  not 
within  the  Statute.  It  is  submitted  that  the  principles  of 
equity,  fully  accepted  and  applied  in  analogous  cases 
require  that  such  result  should  be  reached.  The  cases 
which  deny  relief  to  A  in  the  case  supposed,  in  effect  admit 
that  a  trust  is  created  by  the  conveyance  of  A,  accompanied 
by  the  parol  declaration  of  B  the  grantee,1  although  such 
trust  cannot  be  enforced  because  of  the  Statute  of  Frauds, 
and  the  result  is,  that  B,  who  has  received  the  trust  res  for 
the  purpose  oi  performing  the  trust  imposed  upon  it,  is 
enabled  to  repudiate  his  obligations  without  restoring  the 
property  thus  received. 

In  the  precisely  analogous  cases  of  money,  property  or 
service  given  by  one  in  performance  of  his  contract,  the 
performance  of  which  on  the  other  side  cannot  be  enforced 
by  him  because  of  the  Statute  of  Frauds,  a  different  result 
has  been  reached,  and  one  which  it  is  believed  is  more  con- 
sistent with  principle.3 

The  Statute  in  such  cases  does  not  prevent  the  contract 
from  coming  into  existence  and  so  long  as  the  defendant 
is  ready  and  willing  to  perform  the  contract  on  his  part 

1  That  the  Statute,  as  in  the  case  of  contracts,  does  not  prevent  the 
trust  obligation  from  coming  into  existence,  although  the  statute  may  be 
pleaded  in  defense  to  any  action  or  proceeding  brought  to  enforce  the  obli- 
gation, see  cases  collected  in  Ames's  Cases  on  Trusts,  p.  181. 

2  Money  paid:  Pulbrook  v.  Lawes  (1876)  1  Q.  B.  D.  284;  Wiley  v. 
Bradley  (1877)  60  Ind.  62  ;  Jarboe  v.  Leverin  (1882)  85  Ind.  496  ;  Segars  v. 
Segars  (1880)  71  Me.  530;  Cooler.  Doggett  (Mass.  1861)  2  Allen  439; 
Herrick  v.  Newell  (1892)  49  Minn.  198  ;  Dowling  v.  McKenney  (1878)  124 
Mass.  478 ;  Ellis  v.  Cary  (1889)  74  Wis.  176 ;  Wonsettler  v.  Lee  (1888)  40 
Kan.  367  ;  Montague  v.  Garnet  (Ky.  1867)  3  Bush.  297  ;  Cadman  v.  Markle 
(1889)  76  Mich.  448;  Erben  v.  Lorillard  (1859)  19  N.  Y.  299;  Galvin  v. 
Prentice  (1871)  45  N.  Y.  162.  Property  :  Day  v.  R.  R.  Co.  (1873)  51  N. 
Y.  583  [semble) ;  Hanly  v.  Moody,  24  Vol.  603. 
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the  plaintiff  who  has  performed  the  contract  on  his  side 
has  suffered  no  injury  and  the  law  gives  him  no  remedy.1 
If,  however,  the  defendant  relying  upon  the  Statute  of 
Frauds  repudiates  his  contract,  the  plaintiff  may  recover 
the  reasonable  value  of  the  performance  given  by  him  on 
the  theory  that  the  law  will  impose  upon  the  defendant 
this  equitable  obligation  to  restore  to  the  plaintiff  the 
property  which  he  has  received  for  a  specific  purpose  which 
he  has  repudiated.  Such  a  result  is  not  inconsistent  with 
the  Statute,  which  bars  a  remedy  upon  the  contract,  since 
the  right  asserted  and  the  remedy  sought  are  distinct  from 
the  right  and  the  remedy  arising  upon  the  contract.  The 
right  asserted  is  the  right  to  restitution,  growing  out  of  the 
defendant's  inequitable  conduct  in  attempting  to  retain  the 
benefit  of  his  contract  without  assuming  its  burdens  and  is 
essentially  different  from  the  right  to  have  the  defendant 
perform  his  contract.  The  remedy  sought  is  the  return  of 
the  thing  given  or  its  money's  worth,  which  is  always  theo- 
retically different,  and,  in  most  cases,  practically  different 
from  the  remedy  by  damages  for  breach  of  contract. 

The  fact  that  the  recovery  allowed  in  this  class  of  cases 
is  for  a  sum  of  money  in  an  action  at  law  is  not  significant, 
since  the  principle  upon  which  the  plaintiff  is  entitled  to 
recover  is  equitable,2  and  one  which  was  borrowed  from 
courts  of  equity  by  the  courts  of  law  and  enforced  by 
them  in  the  action  of  indebitatus  assumpsit,  the  use  of  which 
form  of  action,  was  expanded  to  include  substantially  all 
cases  where  the  plaintiff  sought  to  recover  a  sum  of  money 
whether  upon  strictly  legal  or  upon  equitable  grounds.3 

If  the  performance  on  the  plaintiff's  part  were  the  con- 
veyance of  land,  he  should  be  allowed  to  recover  the  value 
of  the  land,4  or  at  his  option  upon  filing  a  bill,  equity 
should  impose  upon  his  grantee,  the  obligation  of  a  con- 
structive trustee  and  compel  a  reconveyance  of  his  prop- 

1  Keener's  Quasi  Contracts,  232  et  seq. 

2  Anonymous,  Freeman,  486. 

3  See  article,  History  of  Assumpsit,  Professor  Ames,  2  Har.  L.  R.  64 ; 
Keener's  Quasi  Contracts,  14-26. 

4  Basford  v.  Pearson  (Mass.  1864)  9  Allen  387;  Peabody  v.  Fellows 
(1901)  177  Mass.  290.  Under  the  common  law  procedure,  there  was  a 
technical  bar  to  the  plaintiff's  recovery,  owing  to  the  fact  that  there  was  no 
common  or  indebitatus  count  for  land  sold,  but  this  is  obviated  by  the  stat- 
utory abolition  of  form  of  procedure. 
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erty  to  the  plaintiff.  Such  is  invariably  the  remedy  afforded 
in  equity  in  cases  of  defrauded  vendors,  although  the  de- 
frauded vendor  may,  in  general,  upon  like  principle,  pro- 
ceed in  quasi  contract  and  recover  the  value  of 
the  property  in  lieu  of  the  specific  property  itself.1 
It  is  submitted  that  no  sound  distinction  can  be  drawn 
between  the  position  of  a  plaintiff,  who,  on  the  one 
hand,  is  seeking  a  recovery  in  quasi  contract  of  the 
value  of  land  conveyed  by  him  in  performance  of  a 
contract  which  is  not  enforcible  because  of  the  Statute  of 
Frauds,  or  who,  upon  like  grounds,  is  seeking  to  recover 
the  specific  property,  and  the  position  of  a  plaintiff,  who,  on 
the  other  hand,  is  seeking  to  recover  property  conveyed  by 
him  to  another  upon  a  trust  which  that  other,  relying  upon 
the  Statute  of  Frauds,  has  repudiated. 

In  each,  rights  have  been  conferred  and  obligations  im- 
posed, although  they  are  not  enforcible  in  the  event  that 
the  defendant  sets  up  the  Statute  in  defense.  In  each,  the 
plaintiff  has  conveyed  property  to  the  defendant,  relying 
upon  his  performance  of  the  obligation,  and  in  each  equity 
and  good  conscience  require  the  defendant  to  restore  the 
property  to  the  plaintiff  if  he  is  unwilling  to  perform  the 
obligation. 

The  fact  that  in  the  case  of  contract  the  plaintiff  has 
made  the  conveyance  pursuant  to  an  obligation,  whereas  in 
the  case  of  a  trust  the  conveyance  is  voluntary,  would  seem 
not  to  be  material.  The  obligation  itself  is  voluntarily  as- 
sumed, and  the  same  result  in  case  of  contracts  would 
doubtless  follow  in  the  case  of  a  unilateral  contract  in  which 
the  plaintiff  as  promisee  had  acquired  rights,  but  assumed 
no  obligation. 

It  has  been  frequently  stated,  however,  that  to  allow  the 
plaintiff  a  remedy  in  the  case  of  trust  is  to  impose  upon  the 
defendant  the  very  obligation  which  is  made  non-enforcible 
by  the  Statute.3 

This  proposition  has  seldom  been  more  forcibly  stated 
than  by  Chief  Justice  Brickell  in  Patton  v.  Beecher: 

1  Keener's  Quasi  Contracts,  1 59  et  seq. 

2  Patton  v.  Beecher  (1878)  62  Ala.  579  ;  Sturtevant  v.  Sturtevant  (1859) 
20  N.  Y.  39;  Pillsbury  Mills  Co.  v.  Kistler  (Minn.  1893)  54  N.  W.  1063; 
Woodsy.  Rabe  (1884)  96  N.  Y.  414;  Lovett  v.  Taylor  (1896)  54  N.  J.  Eq. 
311 ;  Rasdall  v.  Rasdall  (1859)  9  Wis.  379. 
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"  It  is  an  annihilation  of  the  statutes,  to  withdraw  a  case  from  its  opera- 
tion, because  of  such  violation  or  repudiation  of  an  agreement  or  trust,  it 
declares  shall  not  be  made  or  proved  by  parol.  There  can  be  no  fraud,  if 
the  trust  does  not  exist,  and  proof  of  its  existence  by  parol,  is  that  which 
the  statute  forbids.  In  any  and  every  case,  in  which  the  court  is  called  to 
enforce  a  trust,  there  must  be  a  repudiation  of  it,  or  an  inability  from  accident 
to  perform  it.  If  the  repudiation  is  a  fraud,  which  justifies  interference  in 
opposition  to  the  words  and  spirit  of  the  statute,  the  sphere  of  operation  of 
the  statute  is  practically  limited  to  breaches  from  accident,  and  no  reason 
can  be  assigned  for  the  limitation." 

The  statement  of  the  learned  judge  suggests  that  the  case 
differs  from  the  analogous  case  of  contract,  where  the  obli- 
gation to  restore  the  property  given  by  plaintiff  in  per- 
formance of  his  contract  is  manifestly  different  from  the 
defendant's  obligation  to  perform  his  contract,  in  that  in 
the  case  under  consideration  the  plain  remedy  sought  by 
the  plaintiff  is  an  enforcement  of  the  express  trust  and  not 
as  in  the  case  of  quasi  contract  the  remedy  of  restitution. 

It  may  be  affirmed  that  no  such  difference  exists  between 
the  case  of  contract  and  the  case  of  trust,  and  that  the  state- 
ment above  referred  to  is  based  upon  a  confusion  of  rights 
with  remedies.  The  plaintiff  in  the  case  of  trust  may  assert 
either  one  of  two  distinct  rights  :  one  as  the  cestui  que  trust 
of  an  express  trust  created  by  the  plaintiff's  conveyance  and 
parol  declaration  ;  the  other  in  the  event  that  the  defendant 
repudiates  the  trust,  as  cestui  que  trust  of  a  constructive 
trust  of  the  property  which  in  equity  and  good  conscience 
should  be  restored  to  him,  since  the  defendant  has  repu- 
diated his  express  obligation  and  taken  shelter  under  the 
Statute. 

That  the  remedy  in  each  of  the  cases  supposed  is  identical, 
determines  nothing  as  to  the  right  asserted,  nor  does  the 
fact  that  the  bar  of  the  Statute  prevents  the  assertion  of  the 
right  in  the  first  case  and  the  consequent  recovery,  bar  the 
assertion  of  the  right  in  the  second.  It  would  certainly  be  a 
novel  proposition  to  assert  that  a  plaintiff  in  an  action  in 
quasi  contract  brought  to  recover  the  value  of  his  per- 
formance given  under  a  contract  barred  by  the  Statute  of 
Frauds  was  enforcing  the  contract  merely  because  it 
appeared  that  the  amount  of  recovery  by  way  of  restitution 
in  a  given  case  happened  to  be  the  same  as  the  amount  of 
damages  for  breach  of  contract,  and  yet  this  is  in  effect  what 
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is  asserted  by  the  Court  in  stating  that  the  giving  of  any 
remedy  to  the  plaintiff  grantor  would  amount  to  an  annihila- 
tion of  the  Statute. 

Nor  in  the  case  of  trust  is  the  remedy  upon  the  express 
trust  necessarily  identical  with  the  remedy  afforded  when 
equity  raises  a  constructive  trust  in  favor  of  the  grantor. 
If,  for  example,  under  the  statute  law  of  New  York  and  of 
some  other  States,  A  conveyed  land  to  B  upon  a  parol  trust 
to  receive  the  rents,  issues  and  profits,  and  pay  them  over 
to  A  for  life,  an  express  trust  would  be  created  in  A's  favor, 
and  the  duty  imposed  upon  B  to  retain  the  property  con- 
veyed for  the  purpose  of  carrying  out  the  trust.  If,  how- 
ever, B  repudiated  the  trust  and  equity  made  him  a  con- 
structive trustee  for  A  upon  the  theory  of  restitution,  the 
remedy  afforded  would  necessarily  be  the  immediate  return 
of  the  property  to  A,  a  result  which  could  not  be  reached 
by  enforcing  the  trust  and  consequently  one  which  may  be 
reached  without  reference  to  the  Statute. 

Even  in  the  absence  of  statute,  the  duty  of  a  trustee  of 
an  express  trust  may  be  to  retain  possession  of  the  trust  res 
for  the  purpose  of  administering  it.  Such  duty  would  be 
absolutely  inconsistent  with  the  duty  of  restoring  the  prop- 
erty to  the  person  creating  the  trust,  which,  of  course,  would 
not  be  a  duty  under  the  express  trust.1 

It  is  believed  that  failure  to  recognize  the  essential  dif- 
ference between  the  right  to  restitution  and  the  right  to 
compel  performance  of  the  express  trust  is  responsible  for 
the  decisions  that  the  grantor  in  the  case  under  considera- 
tion must  go  without  remedy. 

The  Court  in  Titcomb  v.  Morrell,2  it  is  true,  had  pressed 
upon  it  this  distinction,  but  felt  itself  bound  by  the  authority 
of  Bartlett  v.  Bartlett, 3  especially  as  it  found  no  authority 
in  favor  of  the  doctrine  here  contended  for.  The  distinc- 
tion was  pointed  out  in  Ryan  v.  Dox,4  which  was  a  case 
where  the  defendant  had  bought  in  at  a  foreclosure  sale 
property  which  had  been  mortgaged  by  the  plaintiff,  under 

1  Tidd  v.  Lister  (1820)  5  Madd.  429  ;  Taylor  v.  Arnitt  (1830)  1  R.  & 
M.  501  ;  Blake  v.  Bunbury  (1790)  1  Ves.  Jr.  194,  514  ;  Jenkins  v.  Milford 
(1820)  1  J.  &  W.  609  ;  Denton  v.  Denton  (1844)  7  Beav.  388  ;  Wickham 
v.  Berry  (1867)  55  Pa.  St.  70. 

2  (1865)  10  Allen  15.         3  (1859)  14  Gray  277. 
4  (1866)  34  N.  Y.  307,  319. 
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a  parol  agreement,  with  plaintiff,  to  purchase  and  hold  the 
property  for  him.  The  Court  in  permitting  the  plaintiff  to 
recover,  pointed  out  the  similarity  of  this  case  to  a  case 
where  plaintiff  is  allowed  to  recover  on  a  quasi  contract 
from  defendant,  who  has  repudiated  the  contract,  relying 
on  the  Statute  of  Frauds.  The  Court,  referring  to  cases  of 
quasi  contract  where  the  defendant,  relying  upon  the 
Statute  of  Frauds,  had  repudiated  the  contract,  said  at 
p.  318: 

"  Many  of  these  cases  are  identical  in  all  important  particulars  with 
this,  and  there  is  no  good  reason  why  the  same  rules  of  law  and  morals 
enunciated  in  them  should  not  govern  and  control  the  decision  in  this  case. 
The  fact  that  an  agreement  is  void,  under  the  Statute  of  ^Frauds,  does  not 
entitle  either  party  to  relief  in  equity,  but  other  facts  may  ;  and  when  they 
do,  it  is  no  answer  to  the  claim  for  relief,  that  the  void  agreement  was  one 
of  the  instrumentalities  through  which  the  fraud  was  effected.  *  *  * 
Where  one  of  the  parties  to  a  contract,  void  by  the  Statute  of  Frauds,  avails 
himself  of  its  invalidity,  but  unconscientiously  appropriates  what  he  has 
acquired  under  it,  equity  will  compel  restitution  ;  and  it  constitutes  no 
objection  to  the  claim,  that  the  opposite  party  may  happen  to  secure  the 
same  practical  benefit,  through  the  process  of  restitution,  which  would 
have  resulted  from  the  observance  of  the  void  agreement."1 

Ryan  v.  Dox  is  followed,2  but  the  decision  is  sustained 
on  the  ground  that  the  Court  is  enforcing  an  agreement 
which  is  taken  out  of  the  Statute  by  reason  of  its  part 
performance. 

The  English  cases,  however,  seem  to  have  appreciated 
fully  that  in  giving  the  grantor  a  remedy  they  were  en- 
forcing a  true  constructive  trust,  akin  to  the  case  where 
defendant  has  acquired  title  to  plaintiff's  property  by  active 
fraud,3  and  not  an  express  trust  created  by  parol.  The 
English  cases  seem  not  to  have  been  cited  in  the  American 
decisions,  with  the  exception  of  Leman  v.  Whitley.4 

The  well  settled  jurisdiction  of  equity  to  declare  a  con- 

1  See  also  Barrell  v.  Hanrick  (1868)  42  Ala.  60,  73  ;  Dickerson  v.  Mays 
(1882)  60  Miss.  388. 

2  Canda  v.  Totten  (1898)  157  N.  Y.  281. 

3  Lincoln  v.  Wright  (1859)  4  De  G.  &  J.  16 ;  Davies  v.  Otty  (1866)  35 
Beav.  208;  Rochefoucauld  v.  Boustead  [1897 J  1  Ch.  196;  Haigh  v.  Kaye 
(1872)  L.  R.  7  Ch.  App.  Cases  469  ;  In  re  Duke  of  Marlborough,  Davis  v. 
Whitehead  [1894]  2  Ch.  Div.  133. 

4  (1828)  4Russ  423;  overruled  in  Davis?/.  Whitehead  [1894]  2Ch.  Div. 
133;  cited  in  Patton  v.  Beecher  (1878)  62  Ala.  579,  589,  Burt  v.  Wilson 
(1865)  28  Cal.  632,  and  Philbrook  v.  Delano  (1849)  29  Me.  410. 
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veyance  absolute  in  form,  and  given  as  security,  a  mort- 
gage, and  to  compel  a  reconveyance,  presents  a  close 
analogy  to  the  case  of  a  parol  trust  in  favor  of  the  grantor. 
The  substantial  basis  of  the  jurisdiction  is  the  inequitable 
conduct  of  the  grantee  in  receiving  the  property  for  one 
purpose,  and  using  it  for  another,  and  equity,  consequently, 
imposes  upon  the  grantee,  an  equitable  obligation  to  restore 
the  property  to  the  grantor  upon  payment  of  the  mortgage 
indebtedness.  The  inequitable  conduct  of  the  grantee  in 
retaining  the  property  for  his  own  purposes  is  sufficient  to 
give  equity  jurisdiction  to  declare  the  deed  a  mortgage, 
despite  the  parol  evidence  rule,  and  the  provision  of  the 
Statute  of  Frauds.  That  equity  should  take  jurisdiction 
in  such  a  case  and  withhold  it  in  a  case  where  the  express 
obligation  of  a  trustee  is  repudiated  by  the  grantee  and 
rendered  unenforcible  by  the  Statute  is  not  only  inconsist- 
ent, but  gives  countenance  to  gross  fraud  and  oppression. 
As  between  the  case  of  a  deed  held  to  be  a  mortgage,  and 
the  case  under  consideration,  the  analogy  has  been  denied. 
The  Court  said  in  Sturtevant  v.  Sturtevant:1 

"  In  the  case  of  an  absolute  conveyance  intended  as  a  mortgage,  we 
have  held,  following  what  we  deemed  the  course  of  decision  and  the  prac- 
tice of  the  profession,  that  the  mortgage  might  be  made  out  by  parol 
*  *  *  but  that  case  affords  no  ground  for  saying  that  a  parol  trust  can 
be  upheld." 

The  suggestion  that  it  is  the  express  parol  trust  which 
is  to  be  upheld,  indicates  that  the  Court  in  dealing  with 
this  analogy  has  fallen  into  the  same  error  as  in  dealing 
with  the  analogy  of  the  case  under  consideration  to  quasi 
contract.  As  has  already  been  pointed  out,  the  right  sought 
to  be  enforced  is  the  right  to  restitution,  and  not  the  right 
to  enforce  the  express  trust,  and  it  is  the  former  and  not  the 
latter,  as  was  supposed  by  the  learned  Court,  which,  it  is 
suggested,  might  be  likened  to  the  right  to  have  a  deed 
absolute  in  form  declared  a  mortgage.  The  Court  in  Pat- 
ton  v.  Beecher2  failed  to  note  this  distinction  in  comment- 
ing on  the  analogy  of  the  case  under  consideration  to  a 
deed  declared  by  the  court  of  equity  to  be  a  mortgage, 
and  said  with  respect  to  it  at  p.  594 : 

1  (1859)  20  N.  Y.  39,  40.        2  (1878)  62  Ala.  579. 
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"  If  the  creditor  accepts  the  deed  on  no  other  consideration,  and  for 
no  other  purpose  than  as  a  security  for  a  debt,  a  case  of  fraud  and  trust  is 
made  out,  which  requires  the  interference  of  the  court  to  give  effect  to  the 
equity  of  redemption  if  it  is  denied.  This  class  of  cases  has  always  been 
distinguished  from  a  mere  oral  agreement  by  the  grantee,  that  he  will  hold 
for  the  use  of  the  grantor." 

The  learned  Court  seems  to  have  lost  sight  of  the  fact 
that  the  grantor,  in  the  case  under  consideration,  as  well  as 
in  the  case  of  a  deed  declared  by  equity  to  be  a  mortgage, 
accepted  the  trust  res  for  no  other  purpose  than  to  hold  it 
as  trustee,  and  that  upon  his  failure  so  to  do,  the  question 
is  not  one  of  enforcing  "  a  mere  oral  agreement  by  the 
grantee  that  he  will  hold  for  the  use  of  the  grantor,"  but  of 
compelling  a  restitution  to  the  grantor  of  his  property, 
because  the  grantee  is  unwilling  to  carry  out  that  purpose. 
In  Rasdall  v.  Rasdall,1  a  leading  case  in  the  United  States, 
the  analogy  was  conceded,  but  the  Court  rejected  it  as  not 
controlling  the  case  under  consideration,  because  it  doubted 
whether  the  equitable  doctrine  of  declaring  a  deed  absolute 
in  form  a  mortgage  could  be  said  to  be  sound  in  principle 
or  established  by  authority.  After  pointing  out  that  a 
repudiation  of  the  mortgage  was  sufficient  fraud  to  justify 
the  Court  in  holding  the  grantee  under  a  deed  absolute  in 
form  to  be  a  mortgagee,  the  Court  said  at  p.  391  : 

"  And  in  determining  this  question,  I  can  see  no  distinction  between 
an  express  trust  and  a  parol  agreement  making  a  deed  a  mortgage.  If 
the  refusal  to  abide  by  the  latter  is  to  be  held  on  principle,  to  be  such  a 
fraud  as  takes  the  case  out  of  the  rule,  and  justifies  parol  evidence,  I  can 
see  no  reason  why  a  refusal  to  execute  an  express  trust,  evidenced  only  by 
parol,  should  not  be  so  held.  The  injustice,  the  wrong  and  the  fraud  are 
not  only  as  great,  but  greater  in  the  latter  case  than  in  the  former.  For 
in  the  former,  the  party  would  only  get  the  land  for  the  money  he  had 
loaned,  while  in  the  latter  he  would  get  it  for  nothing.  And  if  the  cases 
are  to  be  held  correct  upon  principle,  we  can  see  no  reason  why  the  refusal 
by  any  party  to  perform  a  parol  agreement  within  the  Statute  of  Frauds, 
should  not  be  held  such  a  fraud  as  would  take  the  case  out  of  the  Statute, 
whenever  such  refusal  would  work  hardship  and  injustice  upon  the  oppo- 
site party.  But  we  must  say  that  we  think  these  decisions  cannot  be  sus- 
tained upon  principle,  and  that,  if  established  by  authority  too  firmly  to  be 
shaken,  it  must  be  regarded  as  an  invasion  upon  the  Statute  which  cannot 
justify  still  further  encroachment.  And  it  is  perhaps  not  so  settled  on 
authority  as  to  be  beyond  question." 

1  (1859)  9  Wis.  379. 
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There  can  be  no  gainsaying  the  correctness  of  the 
learned  Court  in  its  statement  of  the  analogy  between  a 
conveyance  declared  by  a  Court  of  Equity  to  be  a  mort- 
gage, and  the  case  under  consideration.  The  Court  did  not 
state  its  authority  for  rejecting  the  doctrine  of  declaring  a 
conveyance  absolute  in  form  a  mortgage  as  not  being  set- 
tled by  authority  or  justifiable  upon  principle,  but  what- 
ever authority  it  may  have  had,  the  almost  unbroken  cur- 
rent of  authority  in  favor  of  the  doctrine,  and  its  complete 
harmony  with  the  accepted  principles  upon  which  equity 
acts,  can  leave  no  serious  question  as  to  its  soundness  ;  and 
the  complete  analogy  between  the  two  cases  so  admirably 
stated  by  the  Court  should  leave  no  question  as  to  the  cor- 
rectness of  applying  the  same  doctrine  in  the  case  of  a  con- 
veyance of  land  upon  a  parol  trust  for  the  grantor. 

As  is  to  be  expected  in  the  case  of  a  doctrine  so 
harsh  and  oppressive,  courts  hesitate  to  apply  it  with  rigid 
logic,  and  the  tendency  is  to  curtail  its  application  by  arti- 
ficial limitations  and  exceptions.  New  York  courts  have 
hit  upon  the  happy  device  of  a  "  confidential  relation  "  ex- 
isting between  grantor  and  grantee  as  a  basis  of  giving  some 
relief  to  the  defrauded  grantor.  In  Wood  v.  Rabe,1  and 
in  Goldsmith  v.  Goldsmith,2  a  confession  of  judgment  in  the 
former  case  from  child  to  parent,  and  in  the  latter  case  a 
conveyance  from  parent  to  child,  was  held  to  constitute  such 
a  confidential  relationship.  In  applying  this  test,  the  fact 
that  in  every  case  the  grantor  had  sufficient  confidence  in  the 
grantee  to  transfer  his  property  to  him  upon  the  grantee's 
parol  agreement  to  take  the  trust,  would  seem  to  establish 
the  relationship.  The  Court,  however,  rested  its  decision 
in  part,  at  least,  upon  the  fact  that  the  parties  were  rela- 
tives. The  degree  of  consanguinity,  however,  upon  which 
the  existence  of  such  confidential  relationship  may  depend 
is  yet  to  be  determined.  In  Brison  v.  Brison3  the  doctrine 
was  applied  to  a  conveyance  between  husband  and 
wife.4  In  Korford  v.  Thompson,5  the  fact  that  plaintiffand 
defendant  were  joint  owners  of  land  at  the  time  plaintiff 

1  (1884)  96  N.  Y.  414.    ■  (1895)  145  N.  Y.  313. 

3  (1888)  75  Cal.  525. 

4  Myers  v.  Myers  (111.  1897)  47  N.  E.  309  ace. 

5  (Neb.  1905)  102  N.  W.  268. 
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conveyed  the  land  was  held  to  be  sufficient  to  give  rise  to 
the  confidential  relationship  entitling  the  plaintiff  to  relief.1 
Other  courts  have  failed  to  apply  the  doctrine,  although 
they  appear  not  to  have  expressly  rejected  it.2 

Recognizing  that  any  active  fraud  on  the  part  of  the 
defendant  in  inducing  the  conveyance  would  entitle  plain- 
tiff to  treat  the  defendant  as  constructive  trustee,  the  courts 
have  been  most  alert  to  discover  fraud,  and  thus  afford 
some  relief  on  that  ground.3 

The  general  tendency  of  the  courts,  therefore,  in  those 
jurisdictions  which  have  failed  to  find  the  constructive  trust 
in  the  case  supposed,  has  been  to  reach  in  a  great  number 
of  cases  by  indirection,  a  result  which  the  English  courts 
and  the  courts  in  a  few  of  the  United  States  have  reached 
directly  by  a  logical  application  of  the  principles  of  equity, 
accepted  and  applied  in  analogous  cases,  and  while  correct 
results  reached  by  inadmissible  methods  are  sometimes  to 
be  desired,  it  is  to  be  hoped  that  in  jurisdictions  where  this 
case  may  arise  as  a  case  of  novel  impression,  it  will  receive 
the  careful  consideration  which  it  deserves,  and  its  final 
disposition  be  governed  by  principles  controlling  courts  of 
equity  in  analogous  cases,  and  leading  to  a  more  just  result 
than  has  been  reached  by  the  courts  in  the  majority  of  juris- 
dictions. 

Harlan  F.  Stone. 

New  York. 

^ee  also  Allen  v.  Jackson  (1887)  122  111.  567. 

2Husband  and  wife:  See  Brock  v.  Brock  (1889)  90  Ala.  86;  Fitzgerald 
v.  Fitzgerald  (Mass.  1897)  47  N.  E.  431.  Parent  and  child  :  Bartlett  v.  Bart- 
lett  (1859)  14  Gray  277;  Titcomb  v.  Morrill  (1865)  10  Allen  15.  Brothers: 
Russ  v.  Mebius  (i860)  i6Cal.  350. 

3Brown  v.  Doane  (1890)  86  Ga.  32;  Lantry  v.  Lantry  (1869)  51  111. 
458  ;  and  see,  also,  Brison  v.  Brison  (1888)  75  Cal.  525 ;  Goldsmith  v.  Gold- 
smith (1895)  145  N.  Y.  313. 
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John  Martin  Griffith,  a  member  of  the  Editorial  Board  of  the 
present  volume  of  the  Columbia  Law  Review  and  of  the  Class  of 
1906,  died  April  20,  1906.  He  was  the  winner  of  the  Beck 
Property  Prize  in  his  Class  and  a  man  of  rare  ability  and  of  excep- 
tional promise.  His  untimely  death  is  a  matter  of  deepest  sorrow 
to  his  associates  on  the  Review  and  has  deprived  the  profession  of 
one  who  would  have  been  indeed  its  ornament. 


NOTES. 


The  Immunity  of  Corporations  under  the  Fourth  and  Fifth 
Amendments. — The  judges  of  the  Court  of  the  Star  Chamber  grossly 
abused  the  ecclesiastical  invention  of  compelling  a  defendant  to  testify 
concerning  the  truth  on  oath  and  used  the  oath  as  a  weapon  to  intimi- 
date, browbeat,  and  in  effect  to  torture  the  accused  as  well  as  the 
witnesses.  This  together  with  the  other  inquisitorial  procedure  there 
employed  brought  down  the  wrath  of  the  people  upon  the  court  and 
it  was  abolished  in  1641.  Its  abolition  had  an  immediate  effect 
upon  the  common  law  courts  in  which  up  to  that  time  there  had 
been  no  objection  to  compelling  the  accused  to  answer  on  oath. 
The  result  was  the  birth  of  the  privilege  against  self-incrimination, 
which  has  been  accorded  a  place  in  the  fifth  amendment  to  the  con- 
stitution of  the  United  States  in  the  words  that  "  no  person  *  *  * 
shall  be  compelled  in  any  criminal  case  to  be  a  witness  against  him- 
self."     Wigmore  on  Evidence,  §  2250. 
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It  is  evident  from  its  origin  that  the  function  of  the  privilege  is 
to  protect  a  person  who  is  called  to  the  stand  to  testify  and  that  it 
is  not  intended  to  protect  those  who  are  not  witnesses.  State  v. 
Wentworth  (1875)  65  Me.  234  ;  Commonwealth  v.  Shaw  (1849)  4 
Cush.  594  ;  N.  Y.  Life  Insurance  Co.  v.  The  People  (1902)  195  111. 
430  ;  McElree  v.  Darlington  (1898)  187  Pa.  St.  593  ;  Wigmore  on 
Evidence,  §  2196,  p.  3136.  Consequently  the  witness  can  set  up 
his  privilege  only  for  his  own  protection  and  not  for  another's  bene- 
fit. In  re  Moser  (1904)  101  N.  W.  588;  Brown  v.  Walker  (1896) 
161  U.  S.  591.  This  is  also  true  where  that  other  person  is  the 
principal  or  employer  of  the  witness.  Gibbons  v.  The  Waterloo  Bridge 
Co.  (18 1 8)  4  Price  491  ;  U.  S.  Express  Co.  v.  Henderson  (1886)  69 
Iowa  40.  Should  not  the  rule  be  applied  in  accordance  with  the 
two  cases  last  cited  to  an  officer  of  a  corporation,  who,  himself 
granted  amnesty  by  statute,  refuses  to  answer  questions  put  to  him 
before  a  Federal  grand  jury  on  the  ground  that  his  answers  will  in- 
criminate the  corporation  against  which  criminal  proceedings  are 
being  taken  ?  This  question  the  Supreme  Court  of  the  United  States 
has  recently  answered  in  the  affirmative  in  the  cases  of  Hale  v.  Henkel 
and  McAlister  v.  Henkel,  U.  S.  Sup.  Ct.,  March  12,  1906.  In  view 
of  the  historical  reason  for  the  existence  of  the  privilege  no  other 
answer  could  be  given.  It  is  contended,  however,  that  the  rule 
should  not  be  applied  to  an  officer  or  agent  of  a  corporation  because 
it  would  put  a  corporation  at  a  disadvantage  as  compared  with  an 
individual  principal  and  in  effect  deny  the  immunity  to  corporations, 
since  a  corporation  can  assert  its  right  only  through  its  agents, 
whereas  an  individual  principal  can  assert  his,  himself.  We  have  seen 
that  the  individual  principal  cannot  prevent  his  agent  from  testify- 
ing against  him.  His  right,  then,  is  merely  to  refuse  to  testify  when 
he  himself  is  called  to  the  stand.  But  a  corporation  is  in  no  worse 
position.  For  apart  from  a  bill  of  discovery,  which  is  not  the  case 
we  are  now  considering,  it  is  only  when  a  person  is  called  to  the  stand 
and  questions  are  asked  that  will  incriminate  him,  that  there  can  be 
any  reason  to  claim  the  privilege.  A  corporation  cannot  even  be 
called  to  the  stand.  Further,  the  contention  assumes  that  a  cor- 
poration possesses  the  privilege.  But  this  cannot  be  true  so  far  as 
oral  questioning  is  concerned,  as  it  is  impossible  for  the  privilege  to 
exist  apart  from  the  occasion  which  calls  it  forth.  It  is  a  perversion 
of  language  to  say  that  this  is  giving  the  immunity  to  an  individual 
principal  and  denying  it  to  a  corporation.  As  well  might  it  be  said 
that  one  who  has  never  been  prosecuted  is  denied  the  privilege 
against  double  jeopardy.  The  individual  is  given  the  privilege  when 
he  is  placed  in  a  situation  where  he  requires  it  as  a  protection, 
whereas  the  corporation  is  not  given  the  privilege,  because  the  occa- 
sion on  which  it  is  to  act  as  a  safeguard  does  not  arise. 

Where  for  the  same  reason  an  officer  of  a  corporation  refuses  to 
produce  its  documents  and  papers  the  same  disposition  can  be  made. 
In  Hale  v.  Henkel,  however,  the  court,  doubtless  influenced  by  the 
fact  that  the  papers  belonged  to  the  corporation  and  not  to  the  offi- 
cer, went  further  and  treated  the  case  in  effect  as  if  it  were  a  bill  of 
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discovery  filed  against  a  corporation.  The  court,  distinguishing  an 
individual  from  a  corporation,  held  that  the  latter  has  no  right  to 
refuse  to  submit  its  books  and  papers  for  an  examination  at  the  suit 
of  the  state,  because  being  a  creature  of  the  state,  the  state  has  a 
reserved  right  to  demand  their  production.  In  other  words,  that  in 
a  grand  jury  investigation  a  corporation  is  not  under  any  circum- 
stances entitled  to  the  privilege  against  self-incrimination.  The 
reasoning  of  the  court  would  not  apply  to  a  suit  brought  by  an  in- 
dividual or  another  corporation.  The  privilege  has  been  there 
allowed.  Logan  v.  Pa.  R.  R.  Co.  (1890)  132  Pa.  St.  403.  The 
court  also  held  that  a  corporation  is  entitled  to  the  protection  of 
the  fourth  amendment  against  unreasonable  searches  and  seizures, 
saying  that  an  association  of  individuals  in  organizing  as  a  corpora- 
tion waives  "no  constitutional  immunities  appropriate  to  such 
body."  The  decision  comes  down  to  this — the  court  felt  that  the 
immunity  against  unreasonable  searches  and  seizures  is  appropriate 
to  a  corporation  and  that  the  privilege  against  self-incrimination  is 
not.  Doubtless  the  part  of  the  decision  in  regard  to  the  fourth 
amendment  will  meet  with  almost  universal  approbation,  whereas 
the  part  in  regard  to  the  fifth  amendment  will  find  much  adverse 
criticism.  The  question  is  an  economic  rather  than  legal  one,  and 
it  is  of  but  slight  assistance  to  point  out  the  constitutional  rights  to 
which  the  courts  have  in  the  past  declared  that  corporations  are  en- 
titled. The  court  reflects  the  rising  popular  feeling  against  corpora- 
tions which  violate  the  law  and  then  endeavor  to  hide  behind  con- 
stitutional safeguards.  The  way  in  which  the  Supreme  Court  now 
responds  to  present  needs  in  limiting  the  privilege  is  strikingly 
similar  to  the  way  in  which  the  English  courts  also  in  response  to 
public  necessities  originated  the  privilege  in  the  17th  century. 


Jurisdiction  of  Equity  over  Acts  of  the  Police. — It  is  recog- 
nized as  a  general  principle  that  equity  will  not  interfere  to  prevent 
the  enforcement  of  the  criminal  law,  lest  the  supervision  over  a  very 
considerable  part  of  the  criminal  laws  be  withdrawn  from  the  courts 
of  law,  where  it  properly  belongs.  Davis  &  Farnum  Mfg.  Co.  v. 
Los  Angeles  (1902)  115  Fed.  537.  Thus  it  refuses  to  enjoin  a 
threatened  arrest,  Davis  v.  A.  S.  P.  C.  A.  (1878)  75  N.  Y.  362,  see 
Wood  v.  City  0/  Brooklyn  (1852)  14  Barb.  424,  or  to  try  whether 
certain  acts  constitute  a  crime,  Kramer  v.  Police  Dept.  (N.  Y.  1886) 
21  Jones  &  Spencer  492,  or  to  stay  criminal  proceedings  unless  in- 
stituted by  a  party  to  a  suit  pending  and  designed  to  try  the  right 
already  in  issue.  In  re  Sawyer  (1887)  124  U.  S.  200.  An  injunc- 
tion will  be  granted  to  prevent  the  threatened  invasion  of  property 
rights  by  the  enforcement  of  an  unconstitutional  law,  Camden  L 
R.  R.  v.  Catlettsburg  (1904)  129  Fed.  421,  or  a  void  ordinance. 
Traction  Co.  v.  Westervliet  (1901)  71  N.  Y.  Supp.  977;  Sylvester 
Coal  Co.  v.  St.  Louis  (1895)  130  Mo.  323,  contra  Paulk  v.  Mayor 
(1898)  104  Ga.  24;  Burnett  v.  Craig  (1857)  30  Ala.  135.  See  on 
general  subject  2  Columbia  Law  Review  550. 

A  recent  case  in  the  New  York  Court  of  Appeals  has  involved 
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these  principles  in  considering  the  powers  of  the  police  under 
§  3 1 5  of  the  New  York  City  charter  and  §  37  of  the  Liquor  Tax  Law, 
c.  29,  Gen.  Laws  of  New  York.  The  defendant,  a  police  captain, 
suspecting  the  plaintiff,  the  owner  of  the  place  having  a  liquor 
license,  of  maintaining  a  disorderly  house,  placed  officers  outside 
who  informed  all  within  or  about  to  enter,  of  its  suspected  character 
and  that  it  was  liable  to  be  raided  and  those  within  arrested  at  any 
time.  The  plaintiff  sought  to  enjoin  the  acts  of  the  officers,  but  the 
court  refused  to  interfere  on  the  ground  that  it  would  be  preventing 
the  inforcement  of  the  criminal  law.  Flood  v.  Delaney  (1906)  183 
N.  Y.  323.  In  view  of  the  series  of  decisions  by  the  lower  courts 
of  New  York  restricting  the  exercise  by  the  police  of  powers  not 
conferred  upon  them  by  law  in  the  prevention  or  suppression  of 
crime,  this  case  is  very  significant  and  far  reaching.  Thus  it  has  been 
held  in  interpreting  the  loose  language  of  the  statutes  in  question 
that  the  inspection  of  licensed  places  charged  upon  the  police,  refers 
only  to  a  peaceable  entrance  where  no  warrant  is  obtained.  Phelps 
v.  McAdoo  (1905)  94  N.  Y.  Supp.  265.  In  the  case  of  a  private 
house  suspected  to  be  disorderly,  the  police  cannot  enter  and  in- 
spect at  pleasure,  but  must  confine  their  operations  to  the  outside. 
People  v.  Glennon  (1905)  175  N.  Y.  45.  In  neither  case  would  it 
seem  that  any  right  of  occupancy  was  conferred.  Hale  v.  Burns 
(1905)  91  N.  Y.  Supp.  929.  The  attitude  of  these  prior  cases  has 
been  to  hold  that  while  the  police  were  under  the  duty  of  suppress- 
ing crime,  the  enforcement  of  the  duty  was  bounded  by  the  methods 
prescribed  in  the  Penal  Code  and  acts  of  the  police  very  similiar  to 
those  complained  of  in  the  present  case  were  held  improper  and 
illegal.  Hertz  v.  McDermolt  (1904)  90  N.  Y.  Supp.  803.  5 
Columbia  Law  Review  401,  611. 

In  the  opinion  of  Werner,  J. ,  the  fact  that  the  plaintiff  here  was 
engaged  in  the  sale  of  intoxicating  liquors  was  "pivotal,"  and  such 
business  was  properly  hedged  about  by  special  conditions  and  re- 
straints. But  the  question,  irrespective  of  the  plaintiff's  probable 
guilt  or  innocence,  would  rather  seem  to  be  whether  or  not  the 
police  were  acting  within  the  law  in  exercising  an  arbitrary  discre- 
tion in  their  method  of  suppressing  crime.  "The  plaintiff  here 
makes  no  attempt  to  enjoin  an  arrest,  but  merely  to  enjoin  what  he 
alleges  to  be  illegal  acts  of  an  oppressive  character.  Nor  does  he 
seek  to  restrain  a  police  official  from  performing  duties  imposed 
upon  him  by  law.  Indeed  his  sole  object  is  to  keep  the  official 
within  his  legal  duties,  that  is,  to  prevent  the  defendant  from  going 
outside  the  law  to  injure  and  oppress  him."  Barnett,  J.,  in  Weiss 
v.  Herlihy  (1897)  23  App.  Div.  617.  The  doctrine  of  the  principal 
case  would  seem  practically  to  grant  police  officers  immunity  from 
ever  being  restrained  when  they  allege  bona  fide  suspicion  as  a  basis 
for  their  action.  That  this  opens  the  door  to  intolerable  oppression 
and  irreparable  injury  is  patent  and  the  fact  that  the  plaintiff 
may  invoke  §  556  of  the  Penal  Code  if  he  has  been  oppressed  and 
injured  by  the  defendants'  unlawful  act  or  that  he  may  have  an 
action  at  law  for  damages  is  entirely  beside  the  point. 
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The  Inquisitorial  Power  of  the  Federal  Grand  Jury. — The 
power  of  a  Federal  grand  jury  to  examine  witnesses  for  the  purpose 
of  finding  indictments  or  making  presentments  in  the  absence  of  a 
specific  charge  against  a  particular  person,  has  come  before  the 
Supreme  Court  of  the  United  States  for  the  first  time  in  a  recent 
case  of  habeas  corpus.  Hale  v.  Henkel,  U.  S.  Sup.  Ct.,  March  12, 
1906.  The  petitioner,  who  was  summoned  before  the  grand  jury 
in  certain  investigations  against  the  American  Tobacco  Co.  and  the 
MacAndrews  &  Forbes  Co. ,  refused  to  answer  the  questions  pro- 
pounded on  the  ground  that  there  was  no  specific  charge  pending 
before  the  grand  jury  against  any  particular  person.  The  court 
held  that  the  grand  jury  may,  before  making  a  presentment  or  find- 
ing an  indictment,  examine  witnesses,  merely  apprising  them  of 
the  names  of  the  parties  under  investigation  without  indicating  the 
nature  of  the  charge  against  them. 

Under  the  English  system  of  private  prosecution  the  function  of 
the  grand  jury  was  to  stand  between  the  accuser  and  the  accused. 
And  so  it  was  customary  to  act  only  on  a  formal  bill  of  indictment 
being  laid  before  them,  where  acting  at  the  instigation  of  a  private 
prosecutor.  But  from  the  oath  of  the  grand  jurors,  it  was  their 
duty  to  make  presentment  of  all  matters  and  things  coming  to  their 
own  knowledge.  Rex  v.  Shaftesbury  (1681)  8  How.  St.  Trials 
759.  And  that  no  narrow  meaning  is  to  be  attached  to  "their 
own  knowledge, "  is  shown  by  the  case  of  Earl  of Macclesfield  v. 
Star  key  (1684)  10  How.  St.  Trials  1330,  where,  though  there  was 
no  specific  charge,  the  grand  jury  examined  witnesses  to  come  at 
this  knowledge. 

Under  the  American  system,  however,  where  public  has  sup- 
planted private  prosecution,  it  is  the  general  view  that  the  grand 
jury  represents  the  people.  That  is,  the  people  and  the  prosecutor 
having  become  one,  and  it  being  assumed  that  the  people  will  not 
act  maliciously,  there  is  no  longer  the  necessity  for  the  grand  jury 
to  shield  the  defendant.  2  Wilson's  Works  213.  Some  traces  of 
the  other  idea  have  been  found  in  America  which  have  survived  the 
cause  of  their  being.  Lloyds.  Carpenter  (1845)  3  Pa.  L.J.  188. 
So  under  the  American  system  the  practice  has  grown  up  of  not 
framing  indictments  until  after  the  examination  of  witnesses.  State 
v.  Freeman  (1843)  13  N.  H.  488.  That  is,  in  America,  the  grand 
jury,  in  all  cases,  are  practically  in  the  position  of  the  English 
grand  jury  when  making  presentments  of  matters  that  come  to 
their  own  knowledge,  U.  S.  v.  Hill  (1809)  1  Brock  156,  and  may, 
as  in  England  in  cases  of  presentment,  examine  witnesses  as  to  the 
crime  under  investigation.  This  inquisitorial  power  of  the  grand 
jury  was  recognized  in  this  country  before  the  adoption  of  the  fifth 
amendment,  Addison's  Pa.  Rep.  (1791)  App.  38,  and  was  fully  sup- 
ported by  Mr.  Justice  Catson  in  the  investigation  in  185 1  in  Ten- 
nessee of  the  Cuban  expedition.  Wharton  Crim.  P.  &  P.  §  337 
note.  The  Federal  courts  have  generally  adopted  this  view,  Charge 
to  Grand  Jury  (1872)  2  Sawy.  667;  U.  S.  v.  Kimball  {1902)  117 
Fed.   156;     U.  S.  v.  Terry  (1889)  39  Fed.    335,   and  dicta  of  Mr. 
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Justice  Brewer  in  Frisbiev.  U.  S.  (1895)  157  U.  S.  160,  and  the 
contrary  view  in  U.  S.  v.  Kilpatrick  (1883)  16  Fed.  765,  was  avowedly- 
based  on  the  state  practice  in  North  Carolina.  In  the  States  too, 
the  weight  of  authority  supports  the  decision  in  the  principal  case. 
Ward  v.  State  (1829)  2  Mo.  120;  State  v.  Terry  (i860)  30  Mo. 
368;  Commonwealth  v.  Smyth  (1853)  11  Cush.  473;  State  v.  Wol- 
cott  (1851)  21  Conn.  272;  State  v.  Magrath  (1882)  44  N.  J.  L. 
227;  Blanevv.  Maryland  (1891)  74  Md.  153.  Some  state  courts, 
however,  following  the  English  practice,  still  require  a  specific 
charge.  In  re  Lester  (1886)  77  Ga.  143;  Lewis  v.  The  Board 
(1876)  74  N.  C.  194. 

The  chief  objection  to  the  doctrine  of  the  principal  case  is  the 
danger  that  the  grand  jury  may  abuse  its  powers,  a  danger  more 
imaginary  than  real.  For  it  is  only  through  the  courts  that  the 
attendance  of  witnesses  may  be  enforced  and  punishment  inflicted 
for  refusal  to  answer.  Commonwealth  v.  Bannon  (1867)  97  Mass. 
214;  Heard  v.  Pierce  (1851)  8  Cush.  338;  Ward  v.  State,  supra. 
The  possession  of  the  inquisitorial  power,  under  such  restraint  by 
the  courts,  would  seem  to  be  of  the  greatest  service  to  the  people  in 
the  enforcement  of  the  laws. 


Trusts  upon  Personal  Confidence. — It  is  now  a  well- settled  rule 
of  equity,  that  a  trust  will  not  be  allowed  to  fail  for  want  of  a  trus- 
tee. Perry,  5th  ed.,  §  276a  and  cases  cited  ;  Ames  Cases  on  Trusts, 
p.  230,  n.  2.  Even  where  a  trust  deed  has  failed  to  name  a  trustee, 
the  court  has  inherent  jurisdiction  to  appoint  one.  Bodkin  v. 
Brunt  (1S68)  L.  R.  6  Eq.  580;  Ames,  p.  226,  and  cases  cited.  In 
every  trust,  certain  general  powers,  although  not  expressly  men- 
tioned in  the  instrument  creating  the  trust,  are  conferred  upon  the 
trustees  by  implication,  for  the  successful  execution  of  the  trust, 
Perry  §  473  ;  e.g.  the  power  to  reserve  trust  lands,  Lerow  v.  Wil- 
marth  &  Trustee  (Mass.  1864)  9  Allen  382,  to  make  repairs,  Sohier 
v.  Eldredge  (1869)  103  Mass.  345,  or  to  compromise  debts  due  to 
the  trust  estate,  Forshaw  v.  Higginson  (1857)  8  DeG.  M.  &  G.  827. 
Although  these  powers  involve  the  exercise  of  discretion,  they 
attach  to  the  office,  being  connected  with  the  management  of  the 
trust  estate,  and  pass  with  the  title  to  a  subsequent  trustee.  They 
are  to  be  distinguished  from  such  special  powers  as  lie  in  the  per- 
sonal confidence  of  the  trustee  named  by  the  creator  of  the  trust. 
The  question  is  one  of  intention,  to  be  ascertained  from  the  nature 
and  objects  of  the  trust.  Trust  Co.  v.  Sutro  (1892)  75  Md.  361,  365. 
The  doctrine  is  founded  on  reason  and  ancient  authority,  that  a 
discretion  vested  in  the  original  trustee,  cannot  be  exercised  by  the 
court  or  by  a  new  trustee  ;  for  example,  a  discretion  to  settle  a  fund 
upon  marriage  with  the  trustee's  consent,  Clarke  v.  Parker  (18 12) 
19  Ves.  1,  or  to  pay  over  the  income  when  the  cestui's  conduct 
should  be  satisfactory  to  the  trustees.  Walker  v.  Walker  (1820)  5 
Madd.  424,  see  also  Cochran  v.  Paris  (Va.  1854)  11  Gratt.  348,  356, 
or  to  pay  an  annuity  unless  circumstances  render  it  inexpedient, 
French  v.  Davidson  eta/.  (18 18)  3  Madd.  396,   or  to  increase  an 
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annuity  in  the  trustees'  discretion.  Hull  v.  Hull  (1862)  24  N.  Y. 
647.  For  a  similar  reason  a  discretionary  "power"  not  coupled 
with  a  duty,  can  be  exercised  only  by  the  donee  of  the  power. 
Coleman  v.  Beach  (1885)  97  N.  Y.  545.  A  trust  solely  upon  per- 
sonal discretion  terminates  upon  the  death  of  the  trustee.  Gambell 
v.  Trippe  (1892)  75  Md.  252  ;  Security  Co.  v.  Snow  etal.  (1898)  70 
Conn.  288  ;  unless  the  discretion  is  expressly  delegated,  as  e.  g., 
to  trustees  "or  their  successors, "  Lorings v.  Marsh  (1867)  6  Wall. 
337,353,  or  to  "whoever  shall  execute"  a  will,  Royce  v.  Adams 
(1890)  123  N.  Y.  402,  or  to  the  "trustees  for  the  time  being," 
Bar/ley  v.  Bartley  (1855)  3  Drew.  384.  So  a  trust  to  pay  so  much 
of  the  income  and  principal  as  the  trustee  should  deem  expedient, 
if  ever,  terminates  upon  the  trustee's  death,  and  their  being  no 
intention  that  the  cestui  should  of  necessity  ultimately  receive  the 
entire  fund,  and  no  gift  over,  the  testator  died  intestate  as  to  the 
trust  fund.  Benedict  v.  Dunning  (N.  Y.  1906)  no  App.  Div.  303. 
Hadley  v.  Hadley  (1896)  147  Ind.  423  in  accord. 

The  court  will,  however,  restrain  a  clear  abuse  of  discretion,  Cas- 
sidy  v.  Hynton  (1886)  44  Ohio  530  ;  see  also  Bead  v.  Patterson  (1888) 
44  N.  J.  Eq.  211;  and  will  if  possible  interpret  a  power  as  a  trust, 
not  a  naked  discretion.  Minors  v.  Battison  (1876)  1  App.  Cas. 
428,  438  ;  Aldrich  v.  Aldrich  (1878)  12  R.  I.  141.  In  a  few  classes 
of  cases,  a  discretionary  trust  will  not  terminate  upon  the  death  of 
the  trustee  named.  When  the  discretion  is  in  apportionment 
among  specified  members  of  a  class,  the  court  will  apportion  equally. 
Izod  v.  Izod  (1863)  32  Beav.  242.  When  the  discretion  is  to  pay 
to  such  kindred  as  may  seem  fit,  the  court  will  follow  the  Statute  of 
Distributions.  Cole  v.  Wade  (1806)  16  Ves  27;  see  also  Portsmouth 
v.  Shackford  (1866)  46  N.  H.  423,  426.  Where  the  discretion  is  in 
the  selection  of  charities  to  be  benefited,  in  England,  the  trust  can 
be  enforced  only  by  the  prerogative  of  the  crown  as  parens  patriae, 
under  the  sign  manual.  Attorney-General  v.  Berryman  (1755)  * 
Dickens  168.  It  would  seem  that  the  same  result  could  be  reached 
by  the  Attorney-General  in  those  States  where  a  trust  for  charity  is 
not  void  at  the  outset  for  indefiniteness.  See  Baptist  Ass'n  v. 
Hart's  Executors  (18 19)  4  Wheat.  1,  and  App.  n.  1  ;  Fontain  v.  Rave- 
nel  (1854)  17  How.  U.  S  369,  interpreting  statutory  jurisdiction  of 
equity,  though  apparently  contra,  is  difficult  to  support.  Under 
the  Massachusetts  statute  (Rev.  St.  1902  ch.  147  §  6)  giving  the 
newly  appointed  trustee  "the  same  powers  and  duties  *  *  *  as 
if  he  had  been  originally  appointed,"  it  has  been  held  that  a  discre- 
tion to  withhold  the  income  is  not  to  be  considered  as  a  personal 
confidence  in  the  original  trustee.  Wemyss  v.  White  (1893)  159  Mass. 
484,  486.  On  the  other  hand,  for  a  broad  interpretation  of  a  "per- 
sonal "  trust,   see  Hinckley  v.  Hinckley  (1887)  79  Me.  320. 


Territorial  Limitation  of  Injunction  in  Unfair  Competition. 
— Equity  restrains  the  infringement  of  a  trade-mark  on  the  ground 
that  the  owner  has  a  right  of  property  in  such  mark,  Bass,  &c.  Co. 
v.  Feiganspan  (1899)  96  Fed.  206;  Browne  on  Trade-Marks  §§32, 
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80,  and  if  he  can  show  an  infringement  of  this  right  an  injunction 
issues  without  territorial  limitation.  Derringer  v.  Plate  (1865)  29 
Cal.  293;  Hopkins,  Unfair  Trade  §§  10,  76.  There  are  certain 
words,  however,  in  common  use  which  are  publici  juris,  and  which 
may  not  be  appropriated  as  trade-marks.  Such,  for  example,  are 
geographical  and  proper  names  and  descriptive  words,  and  no  one 
can  have  an  exclusive  right  to  such  names  or  words.  Canal  Co.  v. 
Clark  (1871)  13  Wall.  311;  Fischer  v.  Blank  (1893)  138  N.  Y.  244; 
Merriam  v.  Texas  Si/lings  Pub.  Co.  (1892)  49  Fed.  944;  Hopkins, 
supra,  §§  32,  49.  The  importance  of  distinguishing  between  the 
basis  of  the  right  in  a  trade-mark  as  above  set  forth  and  the  basis  of 
the  right  in  unfair  competition  is  brought  out  by  a  recent  Massa- 
chusetts case.  The  plaintiff  had  since  1885  used  the  word  "Key- 
stone "  as  a  label  for  cigars  which  he  manufactured  and  sold  in 
New  England,  where  he  had  established  a  large  market  for  his 
goods.  The  defendant,  with  the  intention  of  diverting  a  part  of  the 
plaintiffs  trade,  sold  cigars  in  the  same  territory  labeled  "Key- 
stone Maid,"  and  the  similarity  of  the  labels  was  such  that  pur- 
chasers were  deceived  into  buying  defendant's  cigars  when  they 
wanted  cigars  of  the  plaintiffs  manufacture.  The  word  ' '  Keystone  " 
is  a  word  in  common  use  as  a  public  label  and  is  the  name  of  ten 
towns  in  the  United  States,  and  therefore  the  plaintiff  could  not 
assert  a  trade-mark  right  to  it.  The  court,  however,  enjoined  the 
defendant  from  using  the  word  on  labels  in  the  New  England  states. 
Cohen  v.  Nagle  (Mass.  1906)  76  N.  E.  276. 

On  principle  it  would  seem  that  the  right  here  recognized  was 
not  property  in  the  word  "  Keystone,"  because  such  a  right  would 
have  entitled  the  plaintiff  to  an  injunction  without  territorial  limi- 
tation. Derringer  v.  Plate,  supra.  The  majority  opinion  endeavors 
to  find  some  sort  of  property  right  in  the  word,  although  admitting 
that  it  is  not  a  trade-mark,  but  the  dissent  by  Loring,  J. ,  on  this 
point  represents  the  authorities.  Hopkins,  supra  §  76.  Lord 
Langdale's  decision  in  Croft  v.  Day  (1843)  7  Beav.  84,  that  "No 
man  has  a  right  to  sell  his  own  goods  as  the  goods  of  another," 
indicates  in  a  negative  way  the  basis  of  the  right  in  the  modern  law 
of  unfair  competition.  Where  a  plaintiff  has  by  using  a  particular 
name  or  label  on  his  goods  built  up  for  them  a  reputation  for  ex- 
cellence, and  the  public  have  come  to  regard  goods  so  marked  as 
being  manufactured  by  the  plaintiff,  equity  will  restrain  the  fraudu- 
lent use  of  the  same  name  or  label  by  another  in  such  a  way  as  to 
mislead  the  public  as  to  the  origin  of  the  goods  to  the  plaintiffs 
injury.  Singer  Mfg.  Co.  v.  June  Mfg.  Co.  (1896)  163  U.  S.  169; 
California  Fig- Syrup  Co.  v.  W or  den  (1899)  95  Fed.  132;  Collins- 
plait  v.  Finlayson  (1898)  88  Fed.  693.  The  word  or  name  has  by 
association  in  the  public  mind  with  the  plaintiffs  goods  acquired  a 
secondary  or  trade  meaning,  that  is,  goods  from  the  factory  of  the 
plaintiff,  and  in  such  case  the  fact  that  the  word  is  geographical  or 
descriptive  is  immaterial  if  in  fact  its  fraudulent  use  by  the  defend- 
ant will  result  in  the  latter  palming  off  his  goods  as  the  goods  of 
the  former.      Thompson  v.  Montgomery  (1889)  41  Ch.  D.  35;  Amer- 
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ican  Waltham  Watch  Co.  v  United  States  Watch  Co.  (1889)  173 
Mass.  85;  Fischer  v.  Blank  (1893)  138  N.  Y.  244.  But  the  remedy 
should  be  extended  no  further  than  the  right,  and  since  in  the 
principal  case  the  word  "Keystone"  as  a  cigar  label  had  acquired 
a  secondary  or  trade  meaning  only  in  the  New  England  States,  the 
injunction  was  properly  limited  to  that  territory.  See  also  Lee  v. 
Haley  (1869)  L.  R.  5  Ch.  App.   155. 


Measure  of  Damages  in  Trespass  Where  There  is  no  Injury. — 
What  damages  may  be  recovered  against  a  trespasser  who  comes 
upon  another's  land  and  uses  it  for  his  own  purposes  for  a  period 
of  time  but  without  injury  to  the  premises?  An  action  for  use  and 
occupation  will  not  lie,  owing  to  the  peculiar  common  law  rule  re- 
quiring the  relation  of  landlord  and  tenant  as  a  prerequisite  to  such 
an  action,  Preston  v.  Hawley  (1886)  101  N.  Y.  586,  even  where  all 
forms  of  actions  have  been  abolished.  See  Keener,  Quasi-Contracts, 
192.  Ejectment  will  lie  only  if  the  trespasser  be  still  in  possession. 
Trespass  would  seem  the  only  available  remedy,  but  at  the  outset 
the  plaintiff  is  confronted  with  the  settled  measure  of  damages 
which  would  restrict  him  to  recompense  for  the  actual  loss  sus- 
tained by  him.  4  Sutherland,  Damages,  §  ion.  But  in  the  case 
supposed  no  injury  has  been  suffered.  Presumably,  then,  the 
plaintiff  would  recover  but  nominal  damages,  2  Waterman,  Tres- 
pass, §§  1090,  1092,  and  the  trespasser  would  have  the  value  of  the 
use  and  enjoyment  of  the  land  for  practically  nothing. 

In  such  a  predicament  the  courts  are  apt  to  depart  from  ortho- 
dox principles  in  order  to  do  substantial  justice.  A  recently  decided 
New  York  case  illustrates  this  tendency.  A  telephone  company, 
without  leave,  strung  wires  over  the  plaintiff's  roof  and  so  main- 
tained them  during  several  months.  The  plaintiff  then  brought 
trespass  and,  although  unable  to  prove  any  injury  to  his  roof,  re- 
covered a  verdict  on  the  basis  of  what  the  telephone  company  had 
paid  others  for  license  to  use  their  roofs  for  similar  purposes.  The 
Appellate  Division,  sustaining  the  verdict,  held  that  the  defendant 
should  be  required  to  respond  in  damages  for  the  value  of  the  use 
of  the  premises  to  him,  the  trespasser.  Bunke  v.  N.  Y.  Tel.  Co. 
(Jan.  1906)  no  App.  Div.  241. 

There  is  some  authority  apparently  favoring  this  unusual  doc- 
trine, De  Camp  v.  Bullard  (1899)  159  N.  Y.  450,  455,  which  is 
traceable  to  the  influence  of  the  so-called  "way-leave''  decisions, 
Martin  v.  Porter  (1839)  5  M.  &  W.  351;  Phillips  v.  Horn/ray  (1871) 
L.  R.  6  Ch.  App.  770.  Here,  the  trespasser  having  carried  coals 
through  the  plaintiff's  mine,  the  latter  recovered  what,  according  to 
the  custom  of  the  neighborhood,  would  have  been  paid  for  a  way- 
leave;  the  underlying  principle  being,  that  if  one  person  has  with- 
out leave  used  another's  land  for  his  own  purposes,  he  ought  to 
pay  for  such  user.  In  reality  the  plaintiff  is  allowed  the  value  of 
the  use  and  occupation  of  his  land  in  a  trespass  action.  But  this 
is  far  from  holding,  as  does  the  principal  case,  that  the  measure  of 
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the  plaintiff's  damages  should  be  the  value  of  the  wrongful  use  to 
the  defendant.  Carried  to  its  logical  conclusion,  such  a  theory 
would  deprive  the  plaintiff  of  all  damages,  if  the  defendant  had  not 
benefited  by  his  trespass.  Obviously  it  should  be  immaterial 
whether  the  defendant  profit  or  lose  by  the  transaction.  Whitwham 
v.  Coal  6*  Coke  Co.  (1896)  L.  R.  2  Ch.  Div.  538,  543. 

If  the  point  of  view  be  taken  that  the  rental  value  of  his  land  is 
what  the  plaintiff  has  lost  by  the  defendant's  trespass,  then  dam- 
ages based  on  the  value  of  the  use  and  occupation  may  be  brought 
within  the  orthodox  rule.  See  Lopes  L.  J.,  Whitwham  v.  Coal  & 
Coke  Co.,  supra.  This,  however,  makes  the  action,  in  substance, 
one  for  mesne  profits.  Western  Book  Co.  v.  Jevne  (1897)  78  111.  App. 
668.  But  in  order  to  avoid  the  prevailing  theory,  that  mesne 
profits  may  only  be  obtained  where  the  plaintiff  has  first  succeeded 
in  ejectment,  Tyler,  Ejectment,  838,  the  courts  have  been  obliged 
to  extend  this  measure  of  damages  to  the  ordinary  action  of  tres- 
pass However,  in  New  York,  by  statute,  mesne  profits  and  eject- 
ment have  now  been  merged  into  one  action,  Code  Civ.  Proc. 
§§  1496-7,  and  since  a  recent  case  has  held  that  for  the  unauthor- 
ized stringing  of  wires  over  another's  land  ejectment  would  lie,  But- 
ler v.  Tel.  Co.  (1905)  95  N.  Y.  Supp.  684  ;  6  Columbia  Law  Review, 
206,  it  is  submitted  that  this  was  the  proper  remedy  of  the  plain- 
tiff in  the  principal  case.  Even  assuming  that  the  decisions  justify 
the  result  reached,  still  the  language  of  the  court  is  too  broad  in 
indicating  that  the  value  of  the  use  to  the  defendant  should  be  a  de- 
termining factor  in  estimating  damages  for  a  trespass  to  realty. 


Master's  Non-liability  for  Labor  Union's  Choice  of  Fellow- 
servants. — The  common  law  duty  of  a  master  toward  his  servant 
to  exercise  reasonable  care  in  the  selection  of  competent  fellow-serv- 
ants, cannot  be  delegated  to  another.  Nor  can  the  master  by  con- 
tract with  the  servant  absolve  himself  from  liability  for  negligence 
in  its  discharge,  such  contracts  being  void  as  contravening  public 
policy.  Johnston  v.  Fargo  (April  1906)  184  N.  Y.  —  .  Can  he  then, 
by  acquiescence  in  the  demands  of  organized  laborers  to  choose  their 
own  fellow-servants,  be  relieved  of  that  duty?  This  question 
recently  came  before  the  Supreme  Court  of  Louisiana.  The 
defendant,  a  stevedore,  contracted  to  load  a  ship.  By  the  rules  of 
a  labor  organization,  of  which  the  plaintiff  was  a  member,  and  which 
controlled  the  loading  of  ships  in  the  harbor,  the  defendant  was 
required  to  employ  a  foreman  from  the  organization,  and  the  latter 
chose  the  necessary  workmen.  The  court  held  that  the  defendant 
was  not  liable  for  injuries  resulting  from  the  incompetence  of  fellow- 
servants  chosen  by  the  foreman.  Farmer  v.  Kearney  (La.  1905)  39 
So.  967. 

Although  a  servant  cannot  contract  to  relieve  the  master  from 
liability  for  negligence,  nevertheless,  under  the  doctrine  of  assump- 
tion of  risk,  the  law  does  recognize  the  status  of  master  freed  from 
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liability  for  negligence.  The  grounds  for  holding  invalid  a  servant's 
contract  to  release  the  master  from  liability  are,  first,  the  servant 
cannot  contract  with  the  master  on  an  equal  footing,  and,  second, 
the  state  having  an  interest  in  the  lives  of  its  citizens,  will  not  rec- 
ognize a  contract  that  would  encourage  laxity  in  the  maintenance 
of  proper  safeguards  to  life  and  limb.  In  the  principal  case,  how- 
ever, the  labor  union  was  able  to  dictate  terms  to  the  master. 
There  could,  moreover,  be  no  encouragement  of  laxity  in  the  mas- 
ter's selecting,  when  the  power  of  selection  had  been  taken  from 
him.  The  right  of  organized  labor  to  dictate  to  the  employer 
whom  he  shall  employ,  is  perhaps  not  finally  determined.  The 
view  most  favorable  to  the  unions  was  announced  by  Parker,  C.  J., 
in  National  Protective  Association  v.  Cummings  (1902)  170  N.  Y. 
315,  324,  where  the  court  said:  "So  long  as  workmen  must  as- 
sume all  the  risks  of  injury  that  may  come  to  them  through  the 
carelessness  of  co-employees,  they  have  a  moral  and  legal  right  to 
say  that  they  will  not  work  with  certain  men,  and  the  employer 
must  accept  their  dictation  or  go  without  their  services."  It  would 
seem  to  follow  that  if  they  dictate  by  this  right,  whom  the  master 
shall  employ,  they  must  assume  the  duty  of  selecting  competent 
co-employees.  If,  however,  the  view  be  adopted  that  workmen 
have  no  right  so  to  dictate,  and  if  the  master  upon  their  demand 
surrenders  his  right  to  choose  his  servants,  since  the  law  does 
recognize  the  status  of  master  freed  from  liability  for  negligence, 
and  since,  as  has  been  shown,  no  reasons  of  public  policy  demand 
that  his  liability  continue,  and  since,  as  a  matter  of  fact,  he  cannot 
be  guilty  of  negligence  in  choosing  when  he  cannot  choose,  the 
principal  case  is  still  to  be  supported. 

Does  this  leave  the  individual  workman  without  protection 
against  careless  selection  of  his  fellow-servants?  It  is  not  con- 
tended that  accidents  due  to  incompetence  are  to  be  abolished  by 
shifting  the  power  of  selecting  servants  to  agencies  of  their  own 
choosing.  But  with  the  shifting  of  the  power,  should  there  not  be 
a  shifting  of  the  liability?  The  character  and  liability  of  a  labor 
union  toward  its  members  have  not  been  clearly  determined.  The 
compulsory  methods  it  employs  toward  individual  workmen  nega- 
tive the  identity  of  the  union  and  the  members  composing  it.  Of 
further  significance  in  this  connection  is  the  fact  that  unincor- 
porated trade  unions  have  been  held  legal  entities  with  respect  to 
their  tort  liability.  Taffvale  Railway  Co.  v.  Amalgamated  Society 
of  Railway  Servants,  [1901]  A.  C.  426  ;  U.  S.  Heater  Co.  v. 
Iron  Moulders'  Union  (1902)  129  Mich.  354;  1  Columbia  Law 
Review  546.  When  the  union  undertakes  to  arrange  with  the 
master  the  scale  of  wages  and  working  hours,  to  dictate  who  shall 
perform  the  work,  as  well  as  the  manner  and  method  of  its  per- 
formance, leaving  to  the  master  only  the  right  to  say  what  work 
shall  be  done,  it  assumes  a  position  analogous  to  that  of  an  inde- 
pendent contractor.  It  is  not  improbable  that  a  corresponding 
liability  imposed  upon  the  union  would  operate  as  a  beneficial 
check  on  the  exercise  of  its  extensive  powers. 
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The  Domicil  of  a  Deserted  Wife. — The  rule  of  the  common 
law  was  that  upon  marriage,  the  domicil  of  the  wife  became  merged 
in  that  of  her  husband,  and  that  her  domicil  changed  with  his, 
without  regard  to  her  actual  residence.  Warrender  v.  Warrender 
(1835)  2  CI.  &F.  488,  524  ;  Harteauv.  Harteau  (Mass.  1833)  14  Pick. 
181  ;  Jacobs,  Domicil  §  209.  This  rule,  based  upon  the  common 
law  principle  of  the  legal  identity  of  husband  and  wife,  the  right  of 
control  which  the  husband  has  over  the  wife,  and  the  duty  of  the 
wife  to  make  her  home  with  her  husband,  was  subject  to  a  few  well- 
established  exceptions.  Thus,  where  the  husband  and  wife  were 
living  apart  and  divorced  a  mensa  et  thoro,  it  was  held  that  the  wife 
was  entitled  to  establish  a  domicil  apart  from  that  of  her  husband. 
Barber  v.  Barber  (U.  S.  1858)  21  How.  582.  The  same  was  held 
where  the  husband  and  wife  had  expressly  agreed  to  live  apart. 
Rundle  v.  Van  Inwegan  (N.  Y.  1886)  9  Civ.  Proc.  Rep.  330 ;  contra, 
Warrender  v.  Warrender,  supra.  Likewise,  when  a  wife  had  been 
deserted  and  had  cause  for  divorce,  she  might  acquire  a  separate 
domicil  for  the  purpose  of  securing  the  decree.  Ditson  v.  Ditson 
(1856)  4  R.  I.  87. 

The  earlier  authorities,  while  generally  recognizing  these  excep- 
tions, manifested  great  hesitation  to  extend  them  any  further  than 
was  absolutely  necessary.  Yelverton  v.  Yelverton  (1859)  1  Swab.  & 
Tr.  574;  Dolphin  v.  Bobbins  (1859)  7  H.  L.  Cas.  390;  Dorsey  v. 
Dorsey  (Pa.  1838)  7  Watts  349;  Maguire  v.  Maguire  (Ky.  1838)  7 
Dana  181  ;  Greene  v.  Greene  (Mass.  1831)  11  Pick.  410;  Warrender 
v.  Warrender,  supra;  Jacobs,  Domicil  §§  224a,  225.  It  was  ad- 
mitted that  a  deserted  wife  might  acquire  a  domicil  separate  from 
that  of  her  husband  for  the  purpose  of  securing  a  divorce,  because 
it  was  absolutely  necessary  for  her  to  do  so  in  order  to  secure  her 
rights  and  to  prevent  a  failure  of  justice.  Harteau  v.  Harteau,  supra  ; 
Jacobs,  Domicil  §  221.  But,  as  stated  in  Jacobs,  §  226,  while  she 
might  be  allowed  to  acquire  a  separate  domicil  where  the  express 
object  in  doing  so  was  to  show  that  the  marriage  relation  ought  to 
be  dissolved,  she  should  not  be  allowed  to  do  so  for  any  other  pur- 
pose. See  also,  Harteau  v.  Harteau,  supra  p.  185  ;  Burt  is  v.  Burtis 
(1894)  161  Mass.  508;  Yelverton  v.  Yelverton,  supra;  2  Bishop, 
Marriage  and  Divorce,  4th  ed.,  §  129. 

This,  however,  would  seem  to  be  a  most  arbitrary  as  well  as  un- 
satisfactory limitation  of  the  cases  in  which  an  exception  to  the 
general  rule  was  to  be  justified.  The  later  cases  seem  to  base  the 
exceptions  upon  the  broader  and  more  logical  principle  that  where 
the  reason  for  the  rule  fails,  the  rule  itself  must  fail.  In  other  words, 
when  the  acts  of  the  husband  and  wife  are  such  as  to  utterly  repel 
the  fiction  of  legal  identity,  and  to  indicate  that  the  husband  has 
relinquished  his  right  of  control  over  the  wife  and  repudiated  his 
marital  obligations,  the  wife  should  have  the  right  to  establish  a 
separate  domicil,  whenever  the  necessity  arises  for  her  to  do  so. 
Barber  v.  Barber,  supra;  Hunt  v.  Hunt  (1878)  72  N.  Y.  217; 
Cheever  v.  Wilson  (1869)  9  Wall.  108  ;  Jeannessv.  Jeanness  (1865) 
24  Ind.  355. 
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This  reasoning  seems  unimpeachable,  and  is  carried  to  its  logical 
result  in  a  recent  case  holding  that  where  a  husband  has  deserted  his 
wife,  she  may  establish  her  citizenship  and  residence  in  a  different 
state  from  that  of  her  husband  for  the  purpose  of  bringing  suit  in  a 
federal  court  to  recover  damages  for  the  alienation  of  her  husband's 
affections  by  a  third  party.  Gordon  v.  Yost  (1905)  140  Fed.  Rep. 
79.  The  acts  of  the  husband,  indicating  clearly  that  he  had  re- 
pudiated absolutely  all  the  rights  and  duties  of  the  marital  relation, 
certainly  justify  the  conclusion  that  he  has  forfeited  one  of  the 
incidents  of  that  relation,  control  over  the  domicil  of  the  wife. 
See  Minor,  Conflict  of  Laws  §  47.  The  decision  is  in  direct  accord 
with  the  legislative  and  judicial  tendency  to  abandon  the  fiction  of 
legal  identity  of  husband  and  wife.  See  Shute  v.  Sargent  (1892) 
67  N.  H.  305. 

The  jurisdictional  question  involved  in  this  case  indicates  the 
importance  of  knowing  what  rule  should  be  applied  in  determining 
the  domicil  of  a  deserted  wife.  The  same  point  is  illustrated  in  a 
New  York  case,  holding  that  a  wife  living  apart  from  her  husband 
might  so  acquire  a  separate  domicil,  that  upon  her  death  her 
personal  property  would  descend  according  to  the  laws  of  the  state 
in  which  she  was  living,  instead  of  those  of  the  state  in  which  her 
husband  resided.     Matter  of  Florance  (N.  Y.  1889)  54  Hun  328. 
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Attorney  and  Client— Liability  of  Attorney  to  Third  Per- 
sons.— A  mortgagee,  beneficiary  in  an  insurance  policy,  agreed  to  pay 
part  of  the  expenses  of  a  suit  against  the  insurance  company  provided  the 
mortgagor's  attorneys  would  pay  him  half  the  judgment  obtained.  This 
the  mortgagor  in  the  presence  of  his  attorneys  promised  would  be  done. 
Subsequently  the  attorneys  in  spite  of  the  protest  of  the  mortgagee,  the 
plaintiff  in  this  suit,  paid  all  the  fund  to  their  client.  Held,  they  were 
liable  to  the  plaintiff  for  half  of  the  judgment.  Bcistlc  v.  McConnell  (Mich. 
1905)  104  N.  W.  729. 

Implied  assumpsit  lies  against  an  agent  who,  after  notice  not  to  do  so, 
pays  over  money  to  which  his  principal  has  no  right.  Hearsey  v.  Pruyn 
(N.  Y.  1810)  7  Johns.  179.  The  same  principles  of  liability  apply  to  an  attor- 
ney. Peyser  v.  Wilcox  (N.  Y.  1882)  64  How.  Pr.  525;  cf.  Langley  v. 
Warner  (1850)  3  N.  Y.  327.  Where,  however,  as  in  the  principal  case  all 
the  elements  of  a  constructive  trust  are  present,  Pomeroy  Eq.  Jur.  §  1047, 
and  the  demand  is  therefore  primarily  enforceable  in  equity,  it  would  seem 
that  a  resort  to  the  equity  jurisdiction  to  compel  payment  is  proper.  Cf. 
Kirkman  v.  Vanlier  (1844)  7  Ala.  217  ;  contra,  Frue  v.  Loring  (1876)  120 
Mass.  507 — a  decision  based  upon  the  statutory  jurisdiction  of  the  Massa- 
chusetts Courts.     Pomeroy  Eq.  Jur.  \  1047  note  1. 

Carriers — Injury  to  Licensees — Alighting  from  Moving  Train. 
— The  plaintiff's  son,  having  assisted  another  to  board  the  defendant's  train, 
was  killed  in  attempting  to  alight  after  the  train  had  started.  The  defend- 
ant's servants,  who  had  no  notice  of  his  purpose  in  boarding  the  train, 
failed  to  give  the  customary  warning  of  departure.  Held,  the  plaintiff 
could  not  recover.  Hill  v.  Louisville  &»c.  R.  R.  Co.  (Ga.  1905J  52  S.  W. 
651. 

Although  it  has  been  held  that  an  attempt  to  alight  from  a  moving 
train  is  necessarily  an  act  of  contributory  negligence,  Flaherty  v.  Railroad 
Co.  (1904)  186  Mass.  567,  the  better  view  is  that  such  a  question  must 
depend  upon  the  facts  involved  in  each  case.  Louisville  &*c.  Ry.  v.  Crunk 
(1889)  ll9  Ind-  542>  54-8-  But,  to  a  licensee  who  boards  a  train  to  assist  a 
passenger,  the  railroad  company  owes  only  the  duty  of  exercising  ordinary 
care,  Houston  &*c.  R.  R.  Co.  v.  Phillio  (1902)  96  Tex.  18,  which  includes 
neither  warning  of  intended  departure,  Coleman  v.  Railroad  Co.  (1889)  84 
Ga.  1,  nor  allowance  of  a  reasonable  time  to  leave  the  train,  Griswold  v. 
Railroad  Co.  (1885)  64  Wis.  652,  except  where  the  carrier  has  notice  of 
the  purpose  of  the  licensee  in  entering.  Doss  v.  Railroad  Co.  (1875)  59 
Mo.  27.  Since,  therefore,  the  defendant  in  the  principal  case  was  guilty 
of  no  negligence,  the  question  of  contributory  negligence  is  immaterial. 

Carriers — Messenger  Companies — Liability  for  Loss  of  Money 
Entrusted  to  Messenger. — The  plaintiff  gave  a  messenger,  furnished 
by  the  defendant  messenger  company,  a  bill  to  be  collected,  the  money  to 
be  delivered  to  the  plaintiff.  The  messenger  collected  the  bill  but  failed 
to  deliver  the  money.  Held,  the  messenger  company  was  not  liable  as  a 
common  carrier  for  the  loss  of  the  money.  Haskell  v.  Boston  Dist.  Mes- 
senger Co.  (Mass.  1906)  76  N.  E.  215. 

A  company  undertaking  as  a  business  to  carry  the  goods  of  all  persons 
who  may  apply  for  such  carriage,  provided  the  goods  be  of  the  kind  it 
professes  to  carry,  is  universally  held  to  be  a  common  carrier.  Gisbourn; 
v.  Hurst  (1710)  1  Salk.  249;  Nugent  v.  Smith  (1875)  C.  P.  Div.  19,  27 
U.  S.  Express  Co.  v.  Packman  (1875)  28  Ohio   St.  144;  Schloss  v.   Wood 
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(1888)  11  Colo.  287.  Therefore,  a  messenger  company,  to  the  extent  that 
it  holds  itself  out  to  the  public  to  carry  small  packages,  would  seem  to  be 
a  common  carrier  and  liable  as  such.  Oilman  v.  Postal  Tel.  Co.  (N.  Y. 
1905)  48  Misc.  372  ;  Sanford  v.  Atnerican  Dist.  Tel.  Co.  (N.  Y.  1895)  13 
Misc.  88;  but  see  Htrsch  v.  American  Dist.  Tel.  Co.,  N.  Y.  App.  Div.  1st 
Dep't,  March,  1906.  Accordingly,  it  would  seem  that  the  defendant  in  the 
principal  case  was  a  common  carrier,  and,  being  an  insurer  of  the  goods 
carried,  Co%gs  v.  Bernard  (1703)  2  Ld.  Raym.  909,  917  ;  Riley  v.  Home 
(1828)  5  Bing.  Rep.  217;  Coll  v.  M'Mechen  (N.  Y.  1810)  6  Johns.  160,  and 
the  evidence  showing  that  the  plaintiff  was  accustomed  to  carrying  money, 
see  Kirtlandv.  Montgomery  (Tenn.  1852)  1  Swan.  452,  the  plaintiff  should 
have  been  allowed  a  recovery. 

Constitutional  Law — Due  Process  of  Law — Waiver  of  Right 
to  be  Present  at  Trial. — The  defendant,  indicted  for  murder,  waived, 
by  his  counsel,  his  presence  during  the  examination  of  a  juror  who  was, 
after  examination,  discharged.  Because  of  this  absence,  the  defendant 
moved  to  discharge  the  entire  panel.  This  motion  was  denied.  Held, 
the  defendant  had  not  been  deprived  of  due  process.  Howard  v.  Kentucky 
(1905)  26  Sup.  Ct.  Rep.  189. 

A  defendant,  under  indictment  for  felony,  cannot  waive  his  constitu- 
tional right  to  due  process;  Hopt  v.  Utah  (1883)  no  U.  S.  574;  1  Bl. 
Com.  133;  and  his  right  to  be  present  during  the  whole  trial,  Sperry  v. 
Com.  (Va.  1838)  9  Leigh  623;  Holton  v.  State  (1849)  2  Fla.  476,  500;  I 
Chit.  Crim.  Law  411,  414;  Brannan,  Fourteenth  Amendment  271,  cannot 
be  waived,  because  such  presence  is  essential  to  due  process.  Hopt  v. 
Utah,  supra;  Maurer  v.  People  (1870)  43  N.  Y.  1  ;  State  v.  Myrick 
(1888)  38  Kans.  238;  Jackson  v.  Com.  (Va.  1870)  19  Gratt.  656.  Unfor- 
tunately, this  principle  has,  by  some  courts,  been  relaxed.  State  v.  Grate 
(1878)  68  Mo.  22  ;  Hite  v.  Com.  (Ky.  1892)  20  S.  W.  217.  But,  as  this  right 
of  personal  presence  during  the  trial  goes  to  the  root  of  one  of  the  guar- 
anteed constitutional  immunities,  any  relaxation,  however  slight,  becomes 
dangerous.  Certainly  the  safer  rule  is  to  make  any  absence  whatsoever 
from  any  part  of  the  proceedings  of  trial,  invalidate  the  whole  trial.  See 
State  v.  Smith  (1886)  90  Mo.  37,47;  Adams  v.  State  (1891)  28  Fla.  511. 
However,  the  conclusion  of  the  principal  case  may  be  justified  under  the 
Kentucky  view  that  atrial  for  felony  does  not  begin  until  the  jury  is  sworn, 
Willis  v.  Com.  (1887)  85  Ky.  68,  although  this  view  is  contrary  to  the 
weight  of  authority.  Hopt  v.  Utah,  supra;  State  v.  Smith,  supra;  Ward 
v.  Territory  (1899)  8  Okla.   12,  25  ;  Rolls  v.  State  (1876)   52  Miss.  391. 

Constitutional  Law — Legality  of  Taxation  by  a  de  facto. 
Government. — Land  in  Mississippi  was  sold  for  taxes  in  1861,  it  being  a 
condition  precedent  of  title  vesting  in  the  purchaser  that  he  should  pay  the 
taxes  for  1861  and  1862,  a  large  part  of  which  were  war  levies.  Held,  this 
was  an  illegal  condition  precedent  and  the  purchaser  got  no  title.  Day  v. 
Smith  (Miss.  1905)  39  So.  526. 

The  Confederate  State  governments,  though  usurping,  were  de  facto 
governments.  Thorington  v.  Smith  (1868)  8  Wall  1.  Therefore  such  of 
their  acts  as  were  for  legitimate  governmental  purposes  were  legal  and 
binding  after  the  war.  Huntitigton  v.  Texas  (1872)  16  Wall  402  ;  Keith  v. 
Clarke  (1878)  97  U.  S.  454;  Baldy  v.  Hunter  (1898)  171  U.  S.  388.  But 
such  as  were  for  the  purpose  of  resisting  the  lawful  government  of  the 
United  States  were  illegal.  Texas  v.  White  (1868)  7  Wall  700;  Hanauer 
v.  Doane  (1870)  12  Wall  342.  The  presumption  is  that  the  act  was  legal, 
National  Bank  of  Washington  v.  Texas  (1873)  20  Wrall  72,  but  in  the  prin- 
cipal case  this  presumption  was  overcome,  because  the  taxes  in  question  had 
previously  been  declared  illegal  in  Shattuck  v.  Daniel  (1876)  52  Miss.  834. 
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Contracts— Mutual  Rescission  after  Breach — Waiver  or 
Damages. — The  defendant  agreed  to  purchase  and  take  from  the  plain- 
tiff's well  360,000  barrels  of  oil  at  an  agreed  quantity  per  month.  At  the 
end  of  seven  months,  the  defendant  being  60,000  barrels  in  arrear,  the  par- 
ties agreed  that  the  contract  should  "  have  no  further  force  or  effect." 
Held,  the  rescission  destroyed  the  plaintiff's  right  of  action  for  the  previous 
breach.     Alabama  etc.  Co.  v.  Sun  Co.  (Tex.  1905)  90  S.  W.  202. 

As  the  mutual  rescission  of  a  contract  ordinarily  operates  entirely  to 
dissolve  the  respective  promises  of  the  parties,  Cutter  v.  Cochrane  (1874) 
1  16  Mass.  408,  it  should,  where  made  during  performance,  relieve  each 
from  obligations  which  might  have  been  demanded  before  rescission.  Mc- 
Creery  v.  Day  (1890)  119  N.  Y.  1.  But  since  a  breach  of  contract  once 
committed  gives  a  right  of  action  irrespective  of  the  further  continuance  of 
the  contract,  Windmuller  v.  Pope  (1887)  107  N.  Y.  674;  Mining  Co.  v. 
Humble  (1893)  153  U.  S.  540,  552,  an  agreement  of  rescission  should  not 
operate  to  release  from  the  latter  liability  unless  there  is  an  intention  to  ac- 
cept the  agreement  in  accord  and  satisfaction,  Morehouse  v.  Second  Nat. 
Bk.  (1885)  98  N.  Y.  503,  which  must  clearly  appear.  Hall  v.  Smith  (1864) 
15  la.  584,589.  Such  intention  has  been  implied  where  the  agreement 
provided  for  compensation  for  previous  damages,  Flegal v.  Hoover  (1893) 
1 56  Pa.  St.  276,  or  for  a  mutual  return  of  property,  Alden  v.  Thurber  (1889) 
149  Mass.  271,  but  it  cannot  be  said  to  appear  with  sufficient  clearness 
where,  as  in  the  principal  case,  only  ordinary  words  of  rescission  are  used. 
Cf.  Cherry  Valley  Works  v.  Florence  etc.  Co.  (1894)  64  Fed.  569. 

Corporations — Constitutional  Law— Fourth  and  Fifth  Fed- 
eral Amendments. — In  a  proceeding  by  a  Federal  Grand  Jury  against 
the  Tobacco  Trust  for  violations  of  the  Sherman  Anti-Trust  Act,  the  sec- 
retary and  treasurer  of  one  of  the  defendant  corporations  refused  to  answer 
the  questions  put  to  him  before  the  Grand  Jury  or  to  produce  the  corporate 
papers  and  documents  called  for  by  a  subpoena  duces  tecum  and  by  an  order 
of  the  Circuit  Judge,  assigning  as  one  reason  that  to  do  so  would  incrim- 
inate the  corporation.  The  officer  was  himself  protected  by  an  immunity 
act.  Held,  an  officer  of  a  corporation  cannot  set  up  the  privilege  of  a  cor- 
poration under  the  fifth  amendment  as  against  his  testimony  or  the  produc- 
tion of  the  corporation's  books  (all  concurring) ;  that  a  corporation  does  not 
possess  the  privilege  against  self-crimination  under  the  fifth  amendment 
(Brewer,/^  and  Fuller,  C.J.,  dissenting) ;  that  a  corporation  possesses  the 
privilege  against  unreasonable  searches  and  seizures  under  the  fourth 
amendment  (Harlan,  J.,  dissenting) ;  that  the  officer  did  not  need  to  pro- 
duce the  papers,  because  the  subpoena  and  order  for  their  production  were 
so  sweeping  as  to  constitute  an  unreasonable  search  and  seizure  (McKenna, 
/.,  dissenting),  but  that  he  should  have  answered  the  questions  (all  concur- 
ring). Hale  v.  Henkel  (March  12,  1906)  U.  S.  Supreme  Court.  Similar 
decision  under  the  fifth  amendment  only.  McAlister  v.  Henkel  (March 
12,  1906)  U.  S.  Supreme  Court.     See  Notes,  p.  343. 

Corporations — Insolvency — Allowance  of  Attorneys'  Fees. — 
The  plaintiffs  instituted  proceedings  under  a  statute  allowing  any  creditor 
of  an  insolvent  corporation  to  cause  the  affairs  of  the  corporation  to  be 
wound  up  and  to  have  its  assets  distributed.  It  was  admitted  that  the  cor- 
poration, if  undisturbed,  could  have  paid  its  obligations  in  full.  Held,  rea- 
sonable attorney's  fees  should  be  allowed  out  of  the  sums  due  the  other 
creditors.  Bradshaw  &~  Helm  v.  Bank  of  Little  Rock  (Ark.  1 905)  89  S. 
W.  316. 

It  is  well  settled  that  where  one,  who  has  a  common  interest  with  others 
in  a  trust  fund,  takes  steps  at  his  own  expense  to  save  it  from  waste,  he  is 
entitled  to  reimbursement  out  of  the  fund.  Trustees  v.  Greenough  (1881) 
105  U.  S.  527.    But  as  such  allowance  rests  in  equity  and  good  conscience, 
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Newcastle  &*c.  Ry.  Co.  v.  Simpson  (1886)  26  Fed.  133,  and  may  not  be  de- 
manded as  of  right,  Robinson  v.  Alabama  &*c.  Co.  (1892)  51  Fed.  268,  it 
should  be  made  only  where  the  services  are  rendered  for  the  purpose  of 
benefitting  the  fund,  Farmers'  &°c.  Co.  v.  Green  (1897)  70.  Fed.  222,  and  are 
successful.  Barrv.  Pittsburg  &*c.  Co.  (1893)  57  Fed.  86.  As  no  benefit 
resulted  to  the  creditors  in  the  principal  case,  the  equity  of  the  allowance 
may  be  questioned. 

Corporations — Issue  of  Convertible  Bonds  Enjoined. — After  the 
entire  capital  stock  of  a  coporation  had  been  issued  the  directors  were 
authorized  by  the  stockholders  to  issue  to  another  corporation  convertible 
bonds,  to  increase  the  stock  sufficiently  to  satisfy  the  conversion  if  de- 
manded, and  to  give  the  other  corporation  the  sole  option  on  the  new  stock. 
A  dissenting  stockholder  sought  to  enjoin  the  bond  issue.  Held,  as  the 
complainant  would  be  denied  his  right  to  a  pro  rata  share  of  the  new  stock, 
the  bond  issue  should  be  enjoined.  Wall  v.  Utah  Copper  Co.  (N.  J.  1905) 
62  Atl.  533. 

In  any  increase  of  the  capital  stock  existing  shareholders  are  entitled 
to  a  pro  rata  share.  Way  v.  American  Grease  Co.  (1900)  60  N.  J.  Eq. 
263,  269.  This  could  have  been  granted  without  enjoining  the  bond  issue. 
Or  if  an  issue  of  new  stock  was  intended  only  in  the  event  of  a  demand  for 
a  conversion,  it  would  seem  that  the  proper  decree  would  have  been  an 
injunction  against  issuing  new  stock  without  giving  the  complainant  an 
opportunity  to  subscribe  to  a  pro  rata  amount.  Dousman  v.  Smelting  Co. 
(1876)  40  Wis.  418.  There  is  a  dictum  in  the  principal  case  that  in  the  ab- 
sence of  statute,  a  corporation  has  no  right  to  issue  convertible  bonds.  For 
a  discussion  of  this  question  see  6  COLUMBIA  Law  Review  184. 

Criminal  Law — Argument  of  Counsel — Credibility  of  Wit- 
nesses.— In  an  action  for  damages,  the  jury  was  instructed  "  that  the  de- 
nunciation of  witnesses  by  counsel  .  .  .  should  not  influence  the  jury 
to  disregard  or  disbelieve  the  testimony  of  any  unimpeached  witness. 
Witnesses  .  .  .  are  presumed  by  the  law  to  be  law-abiding  citizens, 
and  the  law  supplies  a  proper  method  of  impeaching  their  evidence  in 
cases  where  it  can  be  impeached."  Held,  this  instruction  was  erroneous 
and  the  judgment  should  be  reversed.  Chicago  Union  Traction  Co.  v. 
O'Brien  (111.  1905)  76  N.  E.  341. 

Counsel  may  draw  reasonable  inferences  from  the  evidence  properly 
introduced,  Proctor  v.  De  Camp  (1882)  83  Ind.  559  ;  State  v.  Moore  (1897) 
32  Or.  65 ;  3  Wigmore,  Evidence  §  1806,  and,  therefore,  may  present  to  the 
jury  the  facts  of  record  which  tend  to  show  the  unreliability  of  witnesses, 
Cross  v.  State  (1881)  68  Ala.  476,  482,  and  even  denounce  them  as  untruth- 
ful where  the  evidence  reasonably  sustains  such  a  conclusion.  East  St. 
Louis  Ry.  Co.  v.  O'Hara  (1894)  150  111.  580.  But  since  the  court  should 
interfere  to  prevent  prejudicial  statements,  either  by  stopping  counsel,  or 
instructing  the  jury  not  to  be  influenced  by  them,  State  v.  O 'Neil  (N.  C. 
1847)  7  Ired.  L.  251  ;  Wolfe  v.  Mitinis  (1883)  74  Ala.  386  ;  Ricks  v.  State 
(1885)  19  Tex.  App.  308;  1  Thompson,  Trials  §§  955,  958,  it  would  seem, 
from  the  facts  stated,  that  the  first  part  of  the  instruction  was  sound. 
However,  the  question  of  the  credibility  of  witnesses  being  exclusively  for 
the  jury,  U.  S.\.  Hughs  (1888)  34  Fed.  732;  Terry  v.  Slate  (1859)  13 
Ind.  70,  in  determining  which  they  may  consider  all  the  evidence  of  the 
trial,  Hauser  v.  People  (1904)  210  111.  253,  the  testimony  of  an  unim- 
peached witness  is  not  necessarily  binding.  People  v.  Tuczkewitz  (1896) 
149  N.  Y.  240,  250;  Quock  Ting  v.  U.  S.  (1891)  140  U.  S.  417,  420.  There- 
fore the  instruction  on  the  second  point  was  erroneous. 

Criminal  Law — Double  Jeopardy — Habeas  Corpus. — The  peti- 
tioner, charged  with  murder  concededly  committed  within  four  hundred 
yards  of  the  boundary  line  of  A  and  B  counties,  was  tried  and  acquitted 
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in  county  A.  Later  he  was  indicted  for  the  same  offense  in  county  B.  The 
Bill  of  Rights  provided  that  "  No  person  .  .  .  shall  be  twice  put  in 
jeopardy  .  .  . ;  nor  shall  a  person  be  again  put  on  trial  after  a  verdict 
of  not  guilty  in  a  court  of  competent  jurisdiction."  A  statute  provided  that 
crimes  committed  within  four  hundred  yards  of  county  boundaries,  might 
be  tried  in  either  county.  Held,  the  petitioner  should  be  released  on 
habeas  corpus.     Ex  parte  Davis  (Tex.  1905)  89  S.  W.  978. 

At  common  law,  crimes  must  be  tried  in  the  county  where  committed. 
Starkie's  Crim.  PI.  1  et  seq.  ;  1  Bishop,  New  Crim.  Proced.  §  49 ;  and  see 
U.  S.  v.  Guiteau  (1882)  1  Mackey  498.  But  the  state  may  determine  that 
the  offender  shall  be  tried  elsewhere.  Bishop,  supra  §  47.  The  Texas 
Bill  of  Rights  makes  a  distinction  between  double  jeopardy,  which  is  not  a 
ground  for  release  on  habeas  corpus,  Pittner  v.  State  (1876)  44  Tex.  578 ; 
State  v.  Klock  (1893)  45  La.  Ann.  316;  and  see  Hurd,  Habeas  Corpus  332, 
and  "a  verdict  of  not  guilty  in  a  court  of  competent  jurisdiction."  Since 
under  the  statute  the  first  court  had  jurisdiction,  proceedings  under  habeas 
corpus  are  the  only  means  by  which  the  defendant  may  avail  himself  of  the 
provision  of  the  Bill  of  Rights. 

Criminal  Law — Infamous  Crime— What  Constitutes. — The  ap- 
pellant Garitee,  an  attorney,  was  named  as  executor  in  a  will.  He  had 
previously  been  convicted  of  the  crime  of  taking  more  than  ten  dollars  for 
collecting  a  pension  claim,  punishment  for  which  crime  was  by  fine  or 
imprisonment  at  hard  labor.  A  statute  provided  that  any  one  convicted  of 
an  "infamous  crime  "  was  disqualified  from  holding  the  office  of  executor. 
Held,  the  appellant  was  not  disqualified.  Garitee  v.  Bond  (Md.  1905)  62 
Atl.  631. 

The  crime  in  the  principal  case,  being  punishable  by  imprisonment  at 
hard  labor,  is  infamous  under  the  Fifth  Amendment,  which  secures  a  trial 
by  jury  for  all  charges  of  capital  or  otherwise  infamous  crime  ;  but  this 
construction  of  the  phrase  is  limited  strictly  to  the  right  of  trial  by  jury. 
Ex  parte  Wilson  (1884)  114U.  S.  417.  In  disqualifying  witnesses,  the 
courts  have  made  the  character  of  the  crime  and  not  the  character  of  the 
punishment  the  test  of  disqualification.  Pendock  d.  Mackinder  v.  Mac- 
kinder  (1755)  Willes  665.  The  test  is, — was  the  crime  of  such  nature  as 
to  make  the  proposed  witness  utterly  unreliable.  Bishop,  New  Criminal 
Law  §  974.  It  would  seem  that  the  same  test  would  be  applicable  to  an 
executor,  and  that  the  principal  case  is  sound. 

Criminal  Law — Liability  for  Death  Inflicted  by  Householder 
Repelling  Burglars. — A  householder,  in  repelling  burglars,  shot  and 
killed  an  innocent  third  party.  The  burglars  were  indicted  for  murder. 
Held,  the  burglars  were  not  guilty.  Commonwealth  v.  Moore  (Ky.  1905) 
88  S.  W.  1036. 

Both  the  criminal  intent  and  the  criminal  act  may  be  constructive. 
Under  the  doctrine  of  constructive  intent,  a  man  with  a  felonious  intent  is 
made  liable  for  the  direct  results  of  his  act  though  not  constituting  the 
precise  crime  contemplated  and  though  not  affecting  the  object  intended. 
May.  Criminal  Law  §  28.  Under  the  doctrine  of  constructive  acts,  he  is 
held  responsible  for  the  acts  of  his  innocent  agent,  or  for  the  acts,  with 
their  natural  and  probable  results,  of  any  other  one  of  a  combination  of 
persons  in  crime,  of  which  combination  he  is  one  whose  will  contributes  to 
the  wrongdoing ;  1  Bishop,  New  Criminal  Law  §  628  et  seq. ;  but  the  act 
must  be  one  in  furtherance  of  the  common  design  or  plan,  not  a  "  fresh 
and  independent  product  of  the  mind  of  one  of  the  confederates  outside  of 
or  foreign  to  the  common  design."  Bowers  v.  State  (1888)  24  Tex.  App. 
542,  550;  People  v.  Knapfi  (1872)  26  Mich.  112.  Under  this  rule  the 
courts  have  refused  to  hold  the  combination  liable  for  the  results  of  con- 
travening acts  by  outside  parties,  though  such  acts  were  the  direct  results 
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of  the  combination's  wrongdoing.  Commonwealth  v.  Campbell  (Mass. 
1863)  7  Allen  541  (where  the  facts  of  the  principal  case  were  put  hypo- 
thetically)  ;  and  see  Butler  v.  People  (1888)  125  111  641.  In  the  principal 
case,  the  prosecutor  seems  to  have  confused  the  principles  applied  to  con- 
structive intent  with  those  governing  constructive  acts. 

Criminal  Law — Witnesses— Co-defendants. — H.  and  the  defend- 
ant were  jointly  indicted  for  arson.  After  pleading  guilty  but  before  being 
discharged  from  the  information,  H.  was  introduced  as  a  witness  for  the 
state.  A  statute  declared  that  a  person  was  not  a  competent  witness  "  in  a 
criminal  action  or  proceeding  to  which  he  is  a  party."  Held,  the  admission 
of  H.'s  testimony  was  not  error.  State  v.  Knudtson  (Idaho,  1905)  83 
Pac.  226. 

Persons  jointly  indicted  and  jointly  tried  are  not  competent  witnesses 
against  one  another  because  of  personal  interest  in  the  outcome  of  the 
prosecution.  Regina  v.  Payne  (1872)  12  Cox  C.  C.  118;  People  v.  Bill 
(N.  Y.  1813)  10  Johns.  94.  But  the  reason  for  incompetency  fails  where 
the  witness  is  not  a  party  to  the  trial  record.  Wixson  v.  People  (N.  Y. 
i860)  5  Park.  119.  Therefore,  although  earlier  cases  have  allowed  such 
testimony  only  where  the  witness  has  been  convicted,  Commonwealth  v. 
Marsh  (Mass.  1830)  10  Pick.  57  ;  People  v.  Bill,  supra,  the  broader  view, 
admitting  it  wherever  the  co-indictees  are  tried  separately,  State  v.  Prud- 
homme  (1873)  25  La.  Ann.  522,  is  preferable.  This  has  been  generally 
accepted  by  later  cases,  Commonwealth  v.  Smith  (Mass.  1847)  12  Mete. 
238  ;  People  v.  Brewster  (N.  Y.  1875)  5  Hun  167  ;  Woodley  v.  State  (1893) 
10  Ala.  23,  and  has  been  adopted  as  the  basis  for  statutory  interpretation. 
State  v.  Smith  (1896)  8  S.  D.  547;  Edwards  v.  State  (1891)  2  Wash.  291. 
The  principal  case  is  well  within  the  authorities. 

Damages— Measure— Trespass  to  Realty  Producing  no  In- 
jury.—A  telephone  company  having  strung  wires  over  plaintiff's  roof 
without  leave,  the  latter  brought  trespass.  There  was  no  injury  to  the 
roof,  but  the  plaintiff  recovered  damages  on  the  basis  of  what  defendant 
was  accustomed  to  pay  property  owners  for  leave  to  employ  their  roofs  for 
similar  purposes.  Held,  that  under  the  circumstances  the  trespasser 
should  be  required  to  respond  in  damages  for  the  value  of  the  use  to  him. 
Bunke  v.  N.  Y.  Telephone  Co.  (N.  Y.  1906)  no  App.  Div.  241.  See 
Notes,  p.  351. 

Deeds— Presumption  of  Grantor's  Acceptance. — The  plaintiff's 
intestate  executed  deeds  passing  real  estate  to  his  wife  and  instructed  the 
notary  to  have  them  recorded  and  returned  to  him.  After  his  death  they 
were  recorded  and  immediately  delivered  to  the  wife.  An  intention  on  the 
part  of  the  grantor  to  convey  present  title  was  found.  Held,  that  the  de- 
livery was  sufficient  and  the  wife's  acceptance  was  to  be  presumed  be- 
cause of  the  beneficial  nature  of  the  deeds.  Russelv.  May  (Ark.  1905) 
90S.  W.  517. 

Although  generally  a  deed,  to  be  valid,  must  be  accepted  by  the 
grantee,  Bank  v.  Webster  (1862)  54  N.  H.  264  ;  Jackson  v.  Phipps  (N.  Y. 
181 5)  12  Johns.  415,  such  acceptance  is  presumed  if  the  deed  is  wholly 
beneficial  to  the  grantee,  Guard  v.  Bradley  (1856)  7  Ind.  6oo,  and,  by  the 
general  rule,  this  presumption  can  be  overcome  only  by  proof  of  a  dissent, 
Arrington  v.  Arrington  (1898)  122  Ala.  510;  Mitchell's  Lessee  v.  Ryan 
(1854)  3  Ohio  St.  377,  a  subsequent  assent  of  the  grantee  being  unneces- 
sary. Merrills  v.  Swift  (1847)  18  Conn.  257  ;  Snyder  v.  Lackenour 
(N.  C.  1842)  2  Ired.  Eq.  360;  Ensworth  v.  King  (1872)  50  Mo.  477. 
Under  another  view  this  presumption  operates  only  to  carry  the  grantor's 
acts  and  intentions  down  to  the  actual  acceptance,  which,  by  relation  back, 
is  considered  to  make  the  deed  valid  as  at  the  time  of  delivery.     Bell  v. 
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Bank  (Ky.  1874)  11  Bush  34;  Hulick  v.  Scovill  (1874)  9  111.  159.  On 
this  view,  the  principal  case  is  unsound,  since  the  death  of  the  grantor 
would  render  impossible  any  actual  acceptance  on  which  the  doctrine  of 
relation  could  act.  But  upon  the  absolute  presumption  first  mentioned 
the  result  is  well  founded. 

Domestic  Relations — Domicil  of  a  Deserted  Wife. — The  plain- 
tiff, a  resident  of  New  York,  had  been  deserted  by  her  husband,  who  was 
living  in  Virginia,  and  the  defendant  was  living  with  him  as  his  para- 
mour. In  a  suit  brought  in  the  Federal  court  by  the  plaintiff  against  the 
defendant  for  the  alienation  of  her  husband's  affections,  the  defendant  filed 
a  plea  to  the  jurisdiction  of  the  court  on  the  ground  that  the  plaintiff's 
domicil  was  that  of  her  husband,  and  hence  in  the  same  state  as  that  of 
the  defendant.  Held,  the  rule  that  the  domicil  of  the  husband  deter- 
mines that  of  the  wife  does  not  apply  in  cases  where  the  husband  has  de- 
serted the  wife.     Gordon  v.   Yost  (1905)  140  Fed.  79.     See  NOTES,  p.  354. 

Equity— Injunction  Against  Police — Criminal  Law. — The  de- 
fendant, a  police  captain,  suspecting  the  plaintiff,  the  owner  of  a  place  hav- 
ing a  liquor  tax  certificate,  of  maintaining  a  disorderly  house,  stationed 
officers  outside,  who  informed  all  within  or  about  to  enter,  of  its  suspected 
nature,  that  it  was  liable  to  be  raided  any  moment  and  those  found  within 
to  be  arrested.  The  plaintiff  sought  to  enjoin  these  acts.  Held,  equity 
would  not  interfere  to  prevent  the  enforcement  of  the  criminal  law. 
Delaney  v.  Flood  (1906)  183  N.  Y.  323.     See  NOTES,  p.  345. 

Equity — Injunction  to  Restrain  Breach  of  Contract. — The  de- 
fendant had  agreed  to  publish  certain  lectures  delivered  by  the  plaintiff, 
"in  first-class  form,  using  a  finished  paper,  thoroughly  well  bound."  The 
plaintiff  sought  to  restrain  the  defendant  from  selling  the  book  on  the 
ground  that  it  had  not  been  published  according  to  agreement.  Held, 
the  contract  not  being  specifically  enforceable  because  of  the  uncertainty  of 
terms,  its  breach  would  not  be  enjoined.  Cleveland  x.  Martin  (111.  1905) 
75  N.  E.  772. 

It  is  said  that  equity  applies  the  same  principles  in  restraining  by  in- 
junction the  breach  of  contracts,  as  in  specifically  enforcing  them.  5  Pom- 
eroy,  Eq.  Juris.  3d  ed.  §271.  This  is  of  course  true  where  the  injunction 
is  the  means  of  specifically  enforcing  a  negative  contract,  or  a  negative 
covenant  express  or  implied ;  Langdell,  Brief  Survey  of  Eq.  Juris.  40 ;  and 
see  Ashley,  Specific  Performance  by  Inj.  6  Columbia  Law  Review  82  ; 
and  obviously,  also,  but  as  a  mere  coincidence,  where  the  terms  of  a  con- 
tract are  so  indefinite  that  neither  for  injunction  nor  for  specific  perform- 
ance can  its  real  meaning  be  determined.  But  in  all  that  class  of  cases 
where  equity  refuses  to  decree  the  doing  of  an  act,  Langdell,  supra,  47, 
there  would  seem  to  be  no  interdependence  between  the  two  forms  of  re- 
lief, and  the  right  to  an  injunction  should  not  be  made  to  depend  upon  the 
right  to  specific  performance.  Singer  Co.  v.  Union  Co.  (1873)  Fed.  Cas. 
No.  12,  904;  Standard  Fashion  Co.  v.  Siegel  Cooper  Co.  (1898)  157  N.  Y. 
60;  Beck  v.  Light  &*  Power  Co.  (Md.  1905)  76  N.  E.  312. 

Equity— Reformation  of  Instrument— Mistake  of  Law. — The 
defendant's  agent  issued  an  insurance  policy  to  plaintiff  which  both  part- 
ies intended  to  cover  only  part  of  the  cotton  stored  in  his  warehouse.  By 
a  mutual  mistake  as  to  the  legal  effect  of  the  terms  used,  it  covered,  as 
written  by  the  agent,  all  instead  of  a  part.  Held,  the  policy  could  be  re- 
formed. Phanix  Assur.  Co.  of  Londo7i  v.  Boyett  (Ark.  1905)  90  S.  W. 
284. 

Equity  will  not  relieve  against  a  mere  mistake  of  law,  Hunt  v.  Rous- 
manieres  Adm.  (1828)  1  Pet.  1;  2  Columbia  Law  Review  420;  but  the 
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courts  in  upholding  this  rule  have  been  ready  to  limit  it  by  exceptions, 
Stedwellv.  Anderson  (1851)  21  Conn.  139,  142  ;  2  Pomeroy  Eq.  Jur.  §842, 
and  have  generally  held  that  where  an  instrument  fails  to  express  the  set- 
tled intention  of  the  parties  it  will  be  reformed,  though  the  failure  was 
caused  by  a  mistake  as  to  the  legal  effect  of  the  terms  used.  Pitcher  v. 
Hennesy  (1872)  48  N.  Y.  415 ;  Bonbright  v.  Bonbright  (1904)  123  la.  305  ; 
Jacobs  v.  Parodi  (Fla.  1905)  39  So.  833;  2  Pomeroy  Specific  Perf.  \  234; 
contra,  Fowler  v.  Black  (1891)  136  111.  363.  The  court  in  the  principal 
case  bases  its  decision  mainly  on  the  fact  that  there  was  reliance  upon  the 
superior  knowledge  of  the  adverse  party.  Though  this  has  been  considered 
as  a  distinct  ground  for  relief  in  a  few  cases,  where,  however,  the  misrepre- 
sentation was  more  active,  Snell  v.  Ins.  Co.  (1878)  98  U.  S.  85  ;  Lawrence 
Co.  Bank  v.  Arndt  (1901)  69  Ark.  406,  it  is  usually  treated  merely  as  an  ad- 
ditional circumstance.  Woodbury  Savings  Bank  v.  Charter  Oak  Ins.  Co. 
(1863)  31  Conn.  517;  Griswaldv.  Hazard  (1890)  141  U.  S.  260. 

Equity — Specific  Performance — Illegal  Stipulations. — The  de- 
fendant power  company  contracted  to  supply  the  complainants,  a  street 
railway,  lighting,  and  power  company,  with  electricity ;  and  further  agreed, 
in  violation  of  its  franchise,  not  to  serve  others  engaged  in  the  same  busi- 
ness. To  a  bill  for  specific  performance,  the  defendant  set  up  the  illegality 
of  the  contract.  Held,  since  public  interests  required  it,  the  defendant 
must  specifically  perform  his  illegal  contract  until  such  time  as  the  plain- 
tiff could  secure  his  power  elsewhere.  Seattle  Electric  Co.  v.  Power  Co. 
(Wash.  1905)  82  Pac.  713. 

Equity  will  not  decree  the  specific  performance  of  a  contract  which  will 
compel  the  doing  of  or  which  which  will  assist  or  give  effect  to  an  illegal 
act;  Hanson  v.  Powers  (Ky.  1839)  8  Dana  91  ;  Pratt  v.  Adams  (N.  Y. 
1839)  7  Paige  Ch.  615,  653  ;  and  a  contract  but  partly  illegal,  if  inseparable, 
is  on  the  same  footing.  Ewingv.  Obaldiston  (1837)  2  Myl.  &  Cr.  53.  But 
equity  will  enforce  the  legal  portion  of  an  illegal  contract,  when  the  con- 
tract is  severable.  Knoivles  v.  Haughton  (1805)  8  Ves.  168.  In  the  prin- 
cipal case,  the  illegal  stipulation  not  to  serve  others  would  be  separable 
from  the  agreement  to  serve  the  plaintiff,  Stewart  v.  Railway  (1875)  39  N. 
J.  L.  505  ;  Trenton  Potteries  Co.  v.  Oliphant  (1894)  58  N.  J.  Eq.  507,  and 
the  court  therefore  reached  the  proper  result,  particularly  as  the  defendant 
was  a  public  service  company.  But  the  reasoning  of  the  court  appears  un- 
sound. 

Equity— Trade  Name— Territorial  Limitation  of  Injunction. 
— For  a  number  of  years  the  plaintiff  had  used  the  word  "  Keystone  "  as  a 
label  for  cigars  which  he  manufactured  and  sold  in  the  New  England 
states,  and  had  there  established  a  large  demand  for  them.  With  the  in- 
tention of  diverting  a  part  of  this  trade  the  defendant  adopted  as  a  label 
for  his  cigars  the  word  "  Keystone  Maid,"  and  the  similarity  of  the  labels 
deceived  the  public  into  buying  defendant's  cigars  thinking  they  were  buy- 
ing the  plaintiff's.  Held,  an  injunction  issued  restraining  the  defendant 
from  using  the  word  "  Keystone  "  on  a  label  for  cigars  sold  in  the  New 
England  states.  Cohenv.  Nagle  (Mass.  1906)  76  N.  E.  276.  See  NOTES, 
P-  349- 

Evidence — Res  Gestae — Declarations  of  Injured  Person  One 
Hour  After  Accident. — The  plaintiff's  husband  disappeared  from  the 
railroad  station  shortly  before  his  train  was  due.  Soon  after  the  train  had 
pulled  out  he  appeared  at  the  station  with  both  arms  crushed.  To  a  physi- 
cian who  attended  him  an  hour  later  he  made  the  statement  that  in  com- 
ing back  across  the  tracks  he  had  been  rendered  unconscious  by  a  fall,  and 
while  unconscious  had  been  injured  by  the  train.  Held,  in  dictum,  that 
such  statement  was  admissible  as  res  gestae  since  it  was  unlikely  that  it 
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was  deliberately  planned.  Starr  v.  ^Etna  Life  Ins.  Co.  (Wash.  1 905)^83 
Pac.  113.  f  ~3td 

While  the  term  res  gestae  has  been  applied  to  spontaneous  statements 
made  before  time  for  deliberation  and  plotting  had  elapsed,  Wigmore,  Evi- 
dence §  1796,  it  is  logically  used  only  in  connection  with  such  statements 
as  are  verbal  acts  because  part  of  some  transaction  itself  evidence.  3  Col- 
umbia Law  Review  351.  Therefore,  under  Bedingfield's  Case  (1879)  14 
Cox  C.  C.  341,  which  requires  the  statement  to  be  strictly  contemporane- 
ous, and  under  Thayer's  view  that  substantial  contemporaneousness  is  suf- 
ficient, 15  Am.  L.  Rev.  71,  the  principal  case  would  be  unsound.  It  might, 
however,  together  with  Ins.  Co.  v.  Moscley  (1869)  8  Wall.  397,  be  sup- 
ported on  the  ground  that  such  spontaneous  statements,  though  not  res 
gestae,  are  admissible  as  in  themselves  an  exception  to  the  hearsay  rule. 
Wigmore,  Evidence  §§  1745-1759  ;  1796. 

Evidence — View  by  Jury — To  be  Used  as  Explaining  Evidence 
of  Witnesses. — In  condemnation  proceedings  the  jury  was  taken  to  view 
the  land  in  question.  It  subsequently  returned  a  verdict  which  valued  the 
land  lower  than  any  of  the  witnesses.  Held,  the  verdict  would  not  be  dis- 
turbed since  there  was  other  evidence  produced  in  court  besides  the  valua- 
tion by  witnesses  to  which  the  information  obtained  by  the  view  could  be 
applied.      Williams  v.  City  of  Seattle  (Wash.  1906)  83  Pac.  242. 

Following  the  result  of  historical  development  that  jurors  are  judges  of 
fact,  2  Reeves,  History  of  English  Law  540,  some  courts  hold  that  juries 
must  disregard  all  knowledge  obtained  from  a  view  except  as  it  explains 
that  presented  in  court,  Close  v.  Samm  (1869)  27  Iowa  503,  for  the  reason 
that  if  a  view  be  considered  as  evidence  an  appellate  court  is  unable  to  re- 
view the  facts  on  which  the  verdict  is  based.  Chute  v.  State  (1872)  19 
Minn.  271.  Since,  however,  the  indicia  of  crime  may  be  produced  before 
the  jury,  People  v.  Gonzalez  (1866)  35  N.  Y.  49,  and  a  child  may  be  ex- 
hibited when  its  legitimacy  is  in  issue,  Warlick  v.  White  (1877)  76  N.  C. 
175,  as  evidence  in  its  broader  sense,  Wigmore,  Evidence  §  11 50,  such 
holdings  appear  to  be  unreasonable.  The  opinion  in  the  principal  case  in 
its  attitude  would  seem  opposed  to  certain  instructions  affirmed  in  R.  R.  v. 
Rhaeder  (1902)  30  Wash.  244,  which  are  in  accord  with  the  weight  of  au- 
thority. U.  S.  v.  Senfert  (1898)  87  Fed.  35;  People  v.  Bush  (1886)  68 
Cal.  623. 

Interstate  Commerce — Through  Shipment — Initial  Carriers' 
Right  TO  ROUTE. — The  defendants,  initial  carriers,  in  order  to  stop 
illegal  competition  in  rebates  to  the  shippers  of  citrus  fruit  between  lines 
connecting  defendants  with  the  territory  east  of  the  Mississippi,  entered 
into  a  through  tariff  agreement  with  the  connecting  roads,  which  agree- 
ment reserved  to  the  defendants  the  right  of  routing  the  freight,  this 
being  formerly  the  shipper's  right.  The  defendants  refused  to  allow  the 
plaintiffs  to  choose  the  connecting  carrier  on  a  through  routing.  Held, 
the  Circuit  Court  and  the  order  of  the  Commission  being  reversed,  this 
was  not  a  discrimination  against  the  shipper;  nor,  in  the  absence  of  any 
agreement  to  divide  the  freight  between  the  connecting  roads,  was  it  a 
pool  within  the  Interstate  Commerce  Act.  Southern  Pac.  R.  R.  v.  In- 
terstate Commerce  Commission,  Supreme  Court  of  the  United  States, 
Feb.  26,  1906. 

A  carrier  may  impose  reasonable  terms  when  he  guarantees  the  pre- 
payment of  through  rates  beyond  his  own  line.  Louisville  Ry.  Co.  v.  West 
Coast  Co.  (1905)  198  U.  S.  483.  Therefore,  the  reservation  of  the 
routing  is  legal  unless  in  violation  of  the  Act  to  Regulate  Com- 
merce. The  court  holds  this  is  not  an  unjust  discrimination  against 
the  shipper,  because  of  unique  conditions  in  the  fruit  business.  Nor  does 
the  reservation  constitute  a  pool,  as  the  mere  power  to  divide  the  freight 
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is  not  a  pool,  in  the  absence  of  an  agreement  to  divide,  especially  as  the 
defendants  usually  permitted  shippers  to  choose  their  own  route.  The 
decision  seems  clearly  correct. 

Master  and  Servant — Fellow-Servants  Chosen  by  Trade 
Union — Master's  Liability. — The  defendant,  a  stevedore,  contracted 
to  load  a  ship.  By  the  rules  of  a  labor  organization  which  controlled 
the  loading  of  ships  in  the  harbor  of  New  Orleans,  he  was  required  to 
employ  a  foreman  from  that  organization,  who  chose  the  necessary  gangs 
of  workmen.  The  plaintiff,  a  member  of  the  gang,  was  injured  by  the 
negligence  or  incompetence  of  his  fellow-servants.  Held,  the  defendant 
was  not  liable.  Farmer  v.  Kearney  (La.  1905),  39  So.  967.  See  NOTES, 
P-  352- 

Negotiable  Instruments — Alteration  Before  Delivery  to 
Correct  Mistake. — A.  and  B.  contracted  to  execute  a  joint  note, 
payable  to  themselves,  for  a  fixed  sum  and  at  a  determined  rate  of  interest, 
which  by  an  error  was  not  inserted.  Discovering  this,  B.,  before  delivery 
to  C,  inserted  the  interest  clause,  and  then  transferred  the  note  to  C, 
who,  suing  A.  and  B.,  declared  on  the  note  without  the  interest  clause. 
Held,  the  alteration  invalidated  the  instrument.  Merritt  v.  Dewey  (III. 
1905)  75  N.  E.  1066. 

At  common  law  a  material  alteration,  even  after  delivery,  did  not 
invalidate  a  sealed  instrument,  all  parties  consenting,  Zouch  v.  Claye 
(1671)  2  Lev.  35  ;  Sheppard's  Touchstone  68,  and  the  same  rule  applied 
to  other  written  instruments  and  to  bills  and  notes.  Master  v.  Miller 
(1791)  4  T.  R.  320.  The  more  modern  English  cases,  apparently  incon- 
sistent, Kershaw  v.  Cox  (1801)  3  Esp.  246;  Hamelin  v.  Bruck  (1846)  9 
Q,  B.  306,  recognized  this  common  law  rule,  Downes  v.  Richardson 
(1822)  5  B.  &  Aid.  674,  but  their  holdings  were  demanded  by  a  stamp 
act  which  required  a  new  stamp  after  any  alteration,  irrespective  of  the 
consent  of  the  parties.  See  Byles  on  Bills,  15th  ed.  334.  While  the 
principal  case  is  sanctioned  by  some  authority,  Taylor  v.  Taylor  (Tenn. 
1883)  12  Lea  714,  the  sounder  view  permits  a  recovery  on  an  instrument 
where  the  alteration  is  made  merely  to  correct  a  mistake,  Ames  v.  Cul- 
burn  (Mass.  1858)  n  Gray  390,  and  with  no  fraudulent  intent  to  avoid 
the  note.  Wallace  v.  Tice  (1898)  32  Or.  283.  The  case  of  Kelly  v. 
Trumble  (1874)  74  111.  428,  is  clearly  distinguishable,  the  alteration  there 
being  made  after  delivery. 

Personal  Property — Conversion — Sale  of  Stock  Without 
Notice  to  Customer. — The  plaintiff  stockbrokers,  having  purchased 
stocks  for  the  defendant  upon  his  promise  to  pay  when  required,  sold 
them  upon  the  latter's  default,  without  specific  notice  to  him  of  the  time 
and  place  of  sale.  In  an  action  for  the  balance  due  upon  the  transaction, 
the  defendant  claimed  a  reduction  of  damages  by  reason  of  the  plaintiff's 
conversion.  Held,  the  plaintiff  was  guilty  of  conversion.  Content  v. 
Banner  (1906)  34  N.  Y.  L.  J.  1899. 

Under  the  general  view  a  broker  who  buys  stocks  upon  his  own 
advances  holds  them  as  the  pledgee  of  his  client.  Markham  v.  Jaudon 
(1869)  41  N.  Y.  235;  Brewster  v.  Van  Liew  (1886)  119  111.  554;  Skiff" 
v.  Stoddard  (1893)  63  Conn.  198;  contra,  Covell  v.  Loud  (1883)  135 
Mass.  41.  Ordinarily,  therefore,  an  unauthorized  sale  of  such  stock  is  a  con- 
version, where  made  without  notice  of  time  and  place  of  sale,  Baker  v. 
Drake  (1876)  66  N.  Y.  518;  2  Kent  Com.  582,  unless  notice  is  waived. 
Milliken  v.  Dehon  (1863)  27  N.  Y.  364.  In  other  states  such  a  waiver  has 
been  implied  from  proof  of  reasonable  usage  known  to  both  parties.  Skiff 
v.  Stoddard,  supra;  Duzen-Harrington  Co.  v.  Jungeblut  (1899)  75  Minn. 
298 ;   Dos  Passos,  Stockbrokers,  &c,  356   et  seq.     But,  since  New  York 


366  COLUMBIA    LAW   REVIEW. 

courts,  though  recognizing  the  general  doctrine  underlying  such  implications, 
Walls  v.  Bailey  (1872)  49  N.  Y.  464,  have  refused  to  apply  it  in  this  con- 
nection, Markham  v.  Jattdo7i,  supra;  Lawrence  v.  Maxwell  (1873)  53 
N.  Y.  19,  the  principal  case  is  well  within  the  authorities  injts  own  juris- 
diction. 

Pleading  and  Practice — Agreement  to  Arbitrate — Effect  on 
ACTION  PENDING. — While  an  action  was  pending  the  parties  entered  into 
a  written  agreement  to  submit  the  matter  in  dispute  to  arbitration.  Held, 
this  agreement  worked  a  discontinuance  of  the  pending  action,  notwith- 
standing a  failure  to  carry  it  out.  Thompson  v.  Turney  (Mo.  1905)  89  S. 
W.  897. 

In  some  jurisdictions  a  mere  agreement  to  arbitrate,  made  out  of  court, 
works  a  discontinuance  of  a  pending  action,  McNidty  v.  Solley  (1884)  95  N. 
Y.  242  ;  Bigelowv.  Goss  (1856)  5  Wis.  421;  Reeve  v.  Mitchell  (1853)  15 
III.297;  Eddings  v.  Gillespie  (Tenn.  1873)  12  Heisk.  548,  although  this 
effect  may  be  prevented  by  the  insertion  of  a  saving  clause  indicating  a 
contrary  intention.  Ex  parte  Wright  (N.  Y.  1826)  6  Cowen  399  ;  Hearne 
v.  Browne  (1877)  67  Me.  156.  But  while  the  courts  give  effect,  as  condi- 
tions precedent  to  the  right  of  action,  to  agreements  to  arbitrate  matters 
not  going  to  the  root  of  the  action,  Canal  Co.  v.  Pa.  Cal  Co.  (1872)  50  N. 
Y.  250,  they  do  not  admit  that  a  general  unexecuted  agreement  to  arbitrate 
is  a  bar  to  a  suit  subsequently  brought.  Kill  v.  Hollister  (1746)  1  Wils. 
129;  Haggart  v.  Morgan  (1851)  5  N.  Y.  422  ;  and  see  note,  2  Am.  St.  R. 
566.  It  would  seem,  therefore,  that  a  pending  action  ought  not  to  be  dis- 
continued by  such  an  agreement,  Nettleton  v.  Gridley  (Conn.  1852)  56 
Am.  Dec.  381  and  note  ;  Eaton  v.  Arnold  ( 1 8 1 3)  9  Mass.  519  ;  Densmore 
v.  Hanson  (1869)  48  N.  H.  413,  and  the  suit  should  proceed  when  the  sub- 
mission is  shown  to  be  inefficient  or  inoperative.  Chapman  v.  Seccomb 
(1853)  36  Me.  102  ;  Norwood  \.  Stephens  (Tenn.  1869)  7  Cold.  1. 

Pleading  and  Practice— Contempt  of  Court — Grand  Juror's 
Obligation  of  Secrecy. — The  respondent  was  a  member  of  a  grand 
jury  which  found  an  indictment  against  a  corporation.  After  the  discharge 
of  the  grand  jury  and  before  the  trial  on  the  indictment  he  revealed  to  the 
corporation's  attorney  all  the  testimony  which  had  been  presented  before 
him.  He  contended  the  court  had  no  power  to  punish  him  for  a  revelation 
after  the  jury's  discharge.  Held,  he  was  guilty  of  contempt.  In  re  Atwell 
(1905)  140  Fed.   368. 

Because  of  their  oath  of  secrecy,  grand  jurors  are  incompetent  to  act 
as  witnesses  of  testimony  presented  before  them  unless  the  court  decides 
their  evidence  is  necessary  on  the  ground  of  public  policy.  Burdick  v. 
Hunt  (1873)  43  Ind.  381,  389;  State  v.  Br  ought  on  (1846)  29  N.  C.  96. 
Therefore,  though  seemingly  the  only  other  case,  where  a  grand  juror  was 
punished  for  contempt,  involved  a  revelation  made  during  the  jury's  session, 
In  re  Summerhayes  (1895)  70  Fed.  769,  it  is  evident  the  court  has  the 
power  to  enforce  the  obligation  of  secrecy  after  the  jury's  discharge.  And 
the  reason  for  such  enforcement — the  weakening  of  the  prosecution's  case, 
Crocker  v.  State  (1838)  19  Tenn.  127;  1  Chitty  Crim.  Law  317,  applies 
equally  to  revelations  before  and  after  discharge. 

Pleading  and  Practice— Grand  Jury— Examination  of  Wit- 
nesses.— A  witness  summoned  before  the  grand  jury  in  certain  investiga- 
tion under  the  Sherman  Anti-Trust  Act,  against  the  American  Tobacco 
Co.  and  MacAndrews  &  Forbes,  refused  to  answer  the  questions  pro- 
pounded on  the  ground  that  there  was  no  specific  charge  pending  before 
the  grand  jury  against  any  particular  person  and  was  committed  for  con- 
tempt. He  petitioned  for  habeas  corpus.  Held,  the  witness  was  in  lawful 
custody.  Hale  v.  Henkel,  U.  S.  Sup.  Ct.  March  12,  1906.  See  Notes, 
P-  347- 
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Pleading  and  Practice — Parties — Beneficiary  of  a  Construc- 
tive Trust  Suing  in  His  Own  Name. — A.  and  B.  bought  certain  land, 
the  title  to  which  was  taken  in  the  name  of  B.  A  division  of  the  land  was 
arranged  but  before  B.  conveyed  A's  part  to  him,  A.  brought  an  action 
against  the  defendant  railroad  company  for  damages  suffered  by  the  con- 
struction of  a  railroad  on  the  highway  in  front  of  his  portion.  Held,  on  an 
appeal  from  a  decision  allowing  a  demurrer  because  the  plaintiff  had  not 
the  legal  title,  that  the  demurrer  should  have  been  overruled.  Yates  v.  Big 
Sandy  Ry.  Co.  (Ky.  1905)  89  S.  W.  108. 

Although  Lord  Mansfield  allowed  an  action  of  ejectment  by  the 
beneficiary  of  a  purely  inactive  trust,  Doe  d.  Bistow  v.  Pegge  (1785)  1 
Term  758  (a),  the  court  later  repudiated  the  doctrine.  Doe  d.  Hodsden 
v.  Staple  (1788)  2  Term  684,  698;  Doe  d.  Shewen  v.  Wroot  (1804)  5 
East  132,  and  n.  (a).  This  latter  view  is  followed  in  some  American  courts, 
Moore  v.  Spellman  (N.  Y.  1848)  5  Denio  225  ;  Lincoln  v.  French  (1881) 
105  U.  S.  614,  even  where  by  statute  there  is  the  single  civil  action.  Gillett 
v.  Treganza  (1861)  13  Wis.  472.  InGeorgia,  however,  the  doctrine  of  Doe 
v.  Pegge,  supra,  has  led  the  court  to  construe  the  Georgia  statute  so  as  to 
allow  such  an  action,  Glover  v.  Stamps  (1884)  73  Ga.  209,  and  the  court  of 
North  Carolina  has  reached  the  same  result,  also  under  a  statute.  Murray, 
Ferris  <&-»  Co.  v.  Blackledge  (1874)  71  N.  C.  492.  But  in  the  absence  of 
statute,  it  would  seem  that  purely  equitable  rights  should  have  no  recogni- 
tion in  a  court  of  law  and  that  therefore  the  principal  case  is  unsound  on 
this  point. 

Real  Property — Deeds — Deposit  for  Delivery  on  Grantor's 
Death.— The  plaintiff  claimed  land  under  a  gratuitous  deed  delivered  in 
his  presence  to  the  grantor's  attorney  who  was  to  deliver  it  at  the  grantor's 
death.  The  grantor  subsequently  tried  to  recover  the  deed  from  his  attor- 
ney who  refused  to  give  it  up.  The  defendant  who  knew  about  the  previous 
transaction  was  then  given  a  deed  for  the  same  property.  Held,  the  plain- 
tiff's deed  was  valid.     Grilley  v.  Atkins  (Conn.  1905)  62  Atl.  337. 

Deeds  like  the  plaintiff's  are  valid  in  praesenti,  Devlin,  Deeds  2nd  ed., 
§  280  ;  3  Columbia  Law  Review  276,  unless  the  grantor  reserve  control 
over  them.  Brown  v.  Brown  (1876)  66  Me.  316.  While  delivery  to  an 
agent  or  attorney  of  the  grantor  of  a  deed  to  be  delivered  to  the  grantee 
at  the  grantor's  death  or  upon  a  condition,  conveys  no  interest,  Day  v. 
Lacasse  (1892)  85  Me.  242,  it  is  believed  the  principal  case  is  sound  since 
the  attorney  acted  for  the  grantor  on  this  occasion  only. 

Statutes— Consent  of  Property  Owners  to  Street  Railway. — 
A  statute  provided  that  city  councils  should  grant  no  street  railroad  fran- 
chises except  to  those  who  had  previously  obtained  the  consent  of  a  ma- 
jority of  the  abutting  property  owners.  Certain  property  owners  consented 
to  the  operation  of  one  railroad  and  of  it  alone,  and  the  council  granted  the 
franchise  to  another  corporation.  Held,  consent  to  one  railroad  operated 
as  consent  to  all.     Forest  City  Ry.  Co.  v.  Day  (Ohio,  1905)  76  N.  E.  396. 

Under  its  right  to  regulate  the  use  of  public  highways,  Commonwealth 
v.  Temple  (Mass.  1859)  14  Gray  69,  80,  within  the  scope  of  the  original 
appropriation,  Cincinnati  &*c.  St.  Ry.  Co.\.  Cumminsville  (1863)  14  Ohio 
St.  523,  the  legislature  has  power  to  provide  that  consent  of  property  own- 
ers to  use  by  a  street  railway  shall  operate  without  qualification.  Briggs  v. 
Railroad  Co.  (1887)  79  Me.  363.  That  the  statute  in  the  principal  case  is 
an  exercise  of  this  power  is  apparent  from  the  construction  placed  upon  a 
similar  act  in  Slate  v.  Bell  (1877)  34  Ohio  St.  194,  especially  in  view  of  the 
rule  that  legislative  intention  is  presumed  to  include  previous  judicial  inter- 
pretations of  a  reenacted  law.  Low  v.  Blanchard  (187 4)  116  Mass.  272; 
State  v.    Jackson  (1880)  36  Ohio  St.  281. 
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Taxation—  Constitutional  Law — Stock  Transfer  Stamp  Tax 
Law. — A  statute  imposed  '•  a  tax  on  all  sales  ...  of  stock  .  .  . 
on  each  hundred  dollars  of  face  value  or  fraction  thereof,  two  cents."  Held, 
the  statute  was  constitutional.  People  ex  rel.  Hatch  v.  Rear  don  (1906) 
34  N.  Y.  L.  Jour.  1457. 

A  part  of  the  court,  dissenting,  insisted  that  the  tax  was  on  the  right  to 
sell  property,  and  was  therefore  a  property  tax;  that  notice  and  hearing 
were  necessary  to  determine  value  ;  and  that  the  value  was  arbitrary.  It  is 
clear,  however,  that  the  Legislature  may  tax  the  sale  or  transfer  of  prop- 
erty, as  distinguished  from  the  property  itself  or  the  right  to  sell  it.  Knowl- 
ton  v.  Moore  (1899)  178  U.  S.  41  ;  U.  S.  v.  Thomas  (1902)  115  Fed.  107, 
aff' d.  192  U.  S.  363.  The  statute  in  the  principal  case  in  terms  taxes  sales 
and  not  property.  The  tax  not  being  based  on  the  actual  or  market  value 
of  stock  is  not  ad  valorem.  Notice  and  hearing  are  therefore  unnecessary, 
because  useless.  Hogar  v.  Reclamation  District  (1883)  in  U.  S.  701. 
Even  if  the  tax  be  considered  a  property  tax  the  fact  that  it  is  not  ad 
valorem  does  not  make  it  void,  as  the  New  York  Constitution  has  no  such 
requirement.  People  v.  Equitable  Trust  Co.  (1884)  96  N.  Y.  387.  The 
cases  contain  dicta  that  if  a  property  tax  is  confiscatory,  because  purely  arbi- 
trary, it  will  not  be  sustained  ;  People  v.  Equitable  Trust  Co.,  supra  ;  but  a 
property  tax  based  on  the  par  value  would  not  fall  within  these  dicta  be- 
cause of  the  fluctuating  value  of  stock.  Commo7iivealth  v.  Del.  Div.  Canal 
Co.  (1888)  123  Pa.  594,  623  ;  Bell's  Gap  R.  R.  Co.  v.  Pennsylvania  (1889) 
134  U.  S.  232. 

Torts — Nuisance— Recovery  for  Diminution  in  Rental  Value. 
— Smoke,  noise  and  vibration  resulting  from  the  operation  of  the  defend- 
ant's plant  constituted  a  nuisance,  doing  no  permanent  damage  to  the 
plaintiff's  premises,  but  so  impairing  the  peaceful  enjoyment  of  them  that 
the  plaintiffs  were  compelled  to  relet  them  at  a  reduced  rental.  Held,  the 
plaintiffs  could  not  recover,  damages  for  diminution  of  rental  value  being 
recoverable  only  by  the  tenant.  Miller  v.  Edison  Elec.  Ilium.  Co.  (N.  Y. 
1906)  76  N.  E.  734. 

Ordinarily  the  reversioner  cannot  recover  for  temporary  injuries  to  the 
enjoyment  of  premises,  because  the  tenant  alone  is  affected.  Mott  v. 
Shoolbred  (1875)  20  Eq.  Cases,  22  ;  Wood,  Nuisances  $j  825-827.  Cf.  Ely 
v.  Edison  Elec.  Ilium.  Co.  (1902)  172  N.  Y.  1,  10.  But  where  a  tenant  has 
secured  a  reduction  in  rent  by  reason  of  a  permanent  injury,  which  inter- 
feres with  the  enjoyment  of  the  premises,  the  owner  is  allowed  the  damages 
for  diminished  rental  value,  Baker  v.  Sanderson  (Mass.  1825)  3  Pick.  348 ; 
Hine  v.  Railroad  Co.  (1891)  128  N.  Y.  571,  and  it  would  seem  that  the 
owner  should  recover  for  loss  actually  suffered  by  reason  of  a  wrongful  act 
which,  without  working  a  permanent  injury,  does  compel  a  reduction  of 
rents.  Francis  v.  Schoellkopf  (1873)  53  N.  Y.  152;  but  see  Mumford  v. 
Railroad  Co.  (1856)  25  L.  J.  Ex.  265.  Certainly  it  would  seem  that  the 
principal  case  is  wrong  in  declaring  that  the  tenant,  who  paid  reduced  rent, 
should  recover  for  diminution  in  rental  value. 

Trusts — Upon  Personal  Discretion. — A  testamentary  trust  gave 
the  trustee  power  to  pay  to  the  cestui  from  time  to  time  any  part  of  the 
principal  and  income,  as  he  should  in  his  discretion  deem  fit,  if  ever.  The 
trustee  died  without  paying  any  of  the  principal.  Held,  there  being  no 
intention  that  the  cestui  should  of  necessity  ultimately  receive  the  entire 
fund,  and  there  being  no  gift  over,  the  trust  terminated  upon  the  trustee's 
death,  and  as  to  the  trust  fund  the  testator  died  intestate.  Benedict  v. 
Dunning  (N.  Y.  1906)  no  App.  Div.  303.     See  NOTES,  348. 
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Centralization  and  the  Law — Scientific  Legal  Education — 
An  Illustration. — With  an  Introduction  by  Melville  M.  Bigelow. 
Boston:  Little,  Brown  &  Co.      1906.     pp.  xvii,  296. 

Although  this  is  not  a  legal  treatise,  it  deserves  a  more  extended 
notice  in  the  pages  of  this  Review  than  many  a  bulkier  tome.  Made 
up  of  lectures  recently  delivered  in  the  Boston  University  Law  School, 
"as  a  part  of  the  plan  of  legal  extension  now  on  foot  there,"  the 
volume  challenges  a  discussion  of  the  whole  question  of  legal  educa- 
tion in  this  country  at  the  present  time.  The  aims,  the  methods  and 
the  scope  of  instruction  in  law  are  all  touched  upon  by  one  or  other 
of  the  lecturers. 

Perhaps  the  most  definite  deliverance  upon  this  topic  is  found  at 
the  close  of  Mr.  Bigelow's  lecture  entitled,  "Scientific  Method  in 
Law."     He  declares  : 

"  The  law  schools  should  teach :  First,  the  law  as  we  have  it,  that  is  to 
say,  as  it  is  actually  administered  in  our  courts  of  justice ;  secondly,  the 
nature  of  the  defects  discovered  in  the  connection  between  the  law  as  it  is 
and  the  theory  of  rights,  together  with  the  duty  of  earnest,  persistent 
endeavor  to  bring  about  a  full  conformity  of  the  law  to  the  actual  affairs  of 
life ;  thirdly,  a  substantial  acquaintance  with  subjects  related  with  the  law, 
including  the  sources  of  the  same,  with  a  view  to  broadening  the  student's 
intelligence." 

These  lectures  are  confined  to  the  second  and  third  topics  above 
named,  and  were  intended,  we  are  told  in  the  Preface,  to  supplement 
the  traditional  lines  of  legal  education.  Those  lines  were  thought  to 
be  too  narrow,  and  the  training  in  the  average  law  school  was  felt  to 
be  more  technical  than  it  should  be.  Accordingly,  Dean  Bigelow 
and  his  associates  instituted  a  series  of  legal  extension  lectures,  for  the 
instruction  of  their  students  in  the  Nature  of  Law ;  in  the  Relations 
of  Law  to  Monopoly ;  in  the  Scientific  Method  in  Law ;  in  Law  as 
Applied  Science,  and  in  similar  themes. 

Mr.  Bigelow  is  quite  right,  probably,  in  his  statement  that  there 
is  a  popular  prejudice  against  lawyers  as  narrow  men — as  men  capable 
of  taking  only  the  "  lawyers'  view  "  of  questions  with  which  they  are 
called  upon  to  deal,  when  participating  in  public  life ;  and  that  there 
is  good  ground  for  this  prejudice.  Probably,  he  is  right,  too,  in 
saying  that  the  difficulty  with  the  lawyer  in  public  life  is  that  he  has 
not  been  taken  out  of  the  rut  and  round  of  the  practice  of  the  law  ; 
and  that  the  remedy  lies  in  giving  to  him  a  wider  education,  a  greater 
breadth  of  mind  and  training  than  he  has  had  in  the  past. 

It  is  doubtful,  however,  whether  the  broadening  process  can  be 
accomplished  by  a  series  of  extension  lectures,  no  matter  how  famous 
or  eloquent  the  lecturers.  It  would  seem  that  the  plan  adopted  by  a 
few  of  the  leading  law  schools  is  far  better — the  plan  which  calls  for 
the  completion  of  a  full  college  course  by  the  student,  before  he  enters 
upon  his  professional  studies. 
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Unquestionably,  the  average  youth  has  acquired  sufficient  mental 
training  at  the  end  of  his  junior  year  in  college,  possibly  at  the  end  of 
his  sophomore  year,  to  enable  him  to  enter  upon  the  study  of  law  with 
a  fair  prospect  of  success.  A  youth  of  greater  natural  ability  can  omit 
college  training  entirely  and  yet  achieve  success  in  the  law.  An 
Abraham  Lincoln  or  a  Charles  O'Conor  can  attain  eminence  in  the 
legal  profession,  without  any  academic  education.  The  graduate 
Law  School  does  not  dispute  any  of  these  statements.  It  does  not 
claim  that  our  youth  are  incapable  of  entering  upon  the  study  of  law, 
before  winning  a  Bachelor's  degree.  The  criticism  of  its  policy 
based  upon  the  idea  that  it  makes  any  such  claim  is  utterly  miscon- 
ceived. Its  policy  is  grounded  upon  the  conviction  that  the  young 
man  who  has  enjoyed  a  full  college  course  will  make  just  as  effective 
a  practitioner  as  the  youth  of  inferior  educational  training,  while  he 
will  be  a  much  broader-minded  lawyer  as  well  as  a  wiser  counselor 
and  a  more  influential  public  man. 

Many  of  the  topics  which  Mr.  Bigelow  would  treat  in  his  exten- 
sion courses  are  those  which  the  college  student  has  an  opportunity 
to  master  in  his  upperclassman  years.  If  any  reader  questions  this 
statement,  let  him  examine  the  second,  third  and  sixth  lectures  in  the 
book  before  us.  He  will  find  that  they  are  largely  devoted  to  ques- 
tions in  economics  and  in  the  history  of  legal  and  political  institu- 
tions which  the  college  graduate  ought  to  be  quite  familiar  with. 
Entertainingly  as  these  topics  were  presented  by  Brooks  Adams  and 
others,  the  law  students  who  listened,  without  the  benefit  of  a  col- 
legiate or  equivalent  training  in  such  subjects,  could  have  gained  but 
slight  profit  therefrom.  A  negligible  deposit  of  valuable  information 
may  have  resulted  in  the  case  of  the  more  intelligent  hearers  ;  and  a 
temporary  stimulus  mav  have  been  given  to  further  reading  and 
reflection.  But  even  the  finest  extension  lectures  are  but  a  sorry  sub- 
stitute for  careful  and  consecutive  study. 

Moreover,  a  course  of  extension  lectures  cannot  be  conducted  in 
a  law  school,  save  at  the  expense  of  courses  which  are  absolutely 
necessary  to  the  instruction  of  the  student  in  the  "  law  as  we  have  it." 
Not  long  ago  Boston  University  Law  School  followed  the  example  of 
Harvard  and  Columbia  in  extending  its  course  of  study  for  the  degree 
of  Bachelor  of  Laws  to  three  years.  Would  it  not  do  well  to  further 
follow  their  example  by  requiring  a  preliminary  training  for  its  stu- 
dents equivalent  to  that  of  a  full  college  course?  By  so  doing  it  would 
accomplish  more  in  securing  for  its  graduates  breadth  of  mind  and 
sanity  of  judgment  than  by  maintaining  the  most  brilliant  courses  ot 
extension  lectures.  It  would  also  be  casting  its  influence  on  the  side 
of  those  who  believe  that  the  true  goal  to  set  before  the  student  or 
law  to-dav,  is  not  haste  in  getting  his  degree  or  in  gaining  admission 
to  the  bar,  but  thoroughness  of  equipment  for  the  proper  discharge  of 
the  duties  of  a  great  profession. 

Studies  in  Australian  Constitutional  Law.  By  Judge  A. 
Inglis  Clark,  of  the  Supreme  Court  of  Tasmania.  Second  Edition. 
Melbourne:     Charles  F.  Maxwell.      1905.     pp.  xv,  447. 

The  constitution  of  the  commonwealth  of  Australia  is  of  interest 
to  American  lawyers  because  it  is  so  largely  inspired  by  their  own. 
Indeed,  though  Australia  bears  a  true  filial  relation  to  Great  Britain 
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we  may,  with  more  than  mere  pleasantry,  call  her  our  own  daughter  in 
law,  and  when  John  Marshall  repeats  through  her  High  Court  in  its 
first  important  constitutional  case,  the  rule  of  McCulloch  v.  Mary- 
land that  a  state  cannot  trammel  a  federal  agency  {D'Emden  v.  Ped- 
der,  I  C.  L.  R.  91)  we  are  impressed  with  the  perennial  vigor  of  our 
great  jurist's  opinions  and  the  wide  reach  of  his  persuasive  authority. 

New  commentaries  follow  new  constitutions,  and  Judge  Clark's 
book  gives  the  student  of  comparative  jurisprudence  a  fresh  and  use- 
ful source  of  information,  and  the  lawyer  a  valuable  aid  in  the  solu- 
tion of  constitutional  problems.  The  writer's  intimate  knowledge  of 
American  institutions  has  equipped  him  for  transplanting  in  his  own 
country  many  well-chosen  doctrines  of  American  Constitutional  Law. 
Page  after  page  reads  like  an  American  commentary  pointed  here  and 
there  by  the  observations  of  a  foreign  yet  not  an  alien  critic. 

American  lawyers  who  are  dealing  with  current  questions  of  con- 
stitutional law  will  profit  greatly  by  studying  the  chapters  on  the  dis- 
tribution of  governmental  powers,  the  judiciary,  interstate  commerce, 
police  powers  of  the  States,  taxation,  judicial  power,  the  constitu- 
tion and  the  common  law,  commissions  of  inquiry  and  the  survey  of 
the  Constitution  of  the  United  States  in  the  appendix. 

A  Treatise  on  the  Law  of  Fixtures.  By  Marshall  D.  Ewell. 
Second  Edition  by  Frank  H.  Childs.  Chicago:  Callaghan  &  Co. 
1905.     pp.  cviii,  784. 

Few  lawyers  who  know  anything  of  the  law  of  real  estate  are  un- 
familiar with  Ewell  on  Fixtures.  Although  it  is  nearly  thirty  years 
since  the  first  edition  of  this  book  appeared,  it  has  to  the  present 
time  maintained  its  place  as  a  standard  treatise.  In  view  of  such 
permanent  distinction,  it  would  be  gratuitous  to  dwell  upon  the  merits 
of  Dr.  Ewell's  work.  He  combined,  to  an  unusual  degree,  an  accu- 
rate knowledge  of  cases  with  a  rational  and  suggestive  treatment  of 
them:  to  both  these  qualities,  moreover,  he  added  what  may  be  termed 
"  orientation,"  a  clear  mental  arrangement  of  the  subject  of  fixtures 
as  a  whole. 

In  the  text  of  the  second  edition,  now  offered  to  the  public,  there 
is  apparently  no  variation  from  that  of  the  first.  All  new  matter  is 
added  in  brackets  in  the  notes  and  consists  mainly,  if  not  entirely,  in 
the  citation  or  digesting  of  some  three  thousand  new  cases.  Other 
than  the  introduction  of  them,  no  valid  reason  for  the  publication  of 
a  second  edition  appears.  Indeed  it  is  apparent  from  the  preface  of 
the  editor  that  he  regards  the  additional  cases  which  he  has  incor- 
porated as  the  justification  of  his  labor. 

With  due  respect  for  the  accuracy  and  completeness  of  this  new 
edition  one  still  may  doubt  whether  the  labor  of  the  editor  was  really 
worth  while.  He  has  added  to  the  first  edition  some  of  the  qualities 
of  an  encyclopedia  or  digest,  books  which  we  already  had  in  plenty. 
No  careful  lawyer  nowadays  accepts  as  complete  the  lists  of  citations 
in  any  text-book.  He  invariably  consults  the  special  digest  of  his  own 
jurisdiction  and  usually  some  general  work  of  the  same  kind  as  well. 
A  text-book  is  to  be  used  mainly  as  an  aid  to  the  understanding  of  the 
theory  of  the  law.  For  this  purpose  the  second  edition  of  Dr.  Ewell's 
work  is  hardly  more  serviceable  than  the  first. 
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These  suggestions  are  not  to  be  taken  as  a  plea  for  text  books 
which  do  not  cite  authorities.  It  is  obvious  that  they  should  always 
contain  accurate  and  exhaustive  citations  to  the  propositions  advanced. 
But  it  may  seriously  be  questioned  whether  every  new  text-book  and 
every  new  edition  of  a  text-book  ought  not  to  mark  some  distinct 
advance  in  the  theory  of  the  law.  Tested  by  these  requirements,  the 
new  edition  of  Ewell  on  Fixtures  does  not  justify  the  arduous  labor 
which  the  preparation  of  it  has  required. 

Hughes  on  Procedure — Theory  and  Practice.  By  William  T. 
Hughes.  Two  Vols.  Chicago:  Callaghan  and  Company.  1905. 
pp.  vi,  1289. 

The  work  comprises  an  introductory  chapter  of  about  fifty  pages, 
stating  what  the  author  conceives  to  be  the  "conserving  fundamental 
policies"  of  procedure  ;  Part  I,  treating  of  "  The  Unity  and  Philoso- 
phy of  Procedure  ;"  Part  II,  a  consideration — supposed  to  be  of  the 
law  of  procedure — by  reference  to  forty  selected  legal  maxims  ;  and 
Part  III,  denominated  a  "text-index,"  consisting  of  maxims  and  of 
leading  cases  which  are,  or  are  assumed  to  be,  explications  of  the 
maxims. 

The  prospectus  having  announced  that  this  work  was  the  "  result 
of  thirty  years'  labor,  study  and  experiment,"  there  was  reason  to  ex- 
pect that  it  would  be  a  contribution  of  real  value  on  the  subject;  but 
the  expectation  is  not  realized. 

Stated  broadly,  it  seems  to  be  the  production  of  a  man  with  a  pet 
theory  which  he  has  pushed  to  extremes. 

We  may  all  agree  that  there  is  an  intimate,  even  a  vital  relation 
between  the  rules  of  law  that  define  rights,  and  the  rules  of  law  by 
which  they  are  enforced  ;  but  that  does  not  lead  us  to  the  author's 
conclusion  that  "Almost  every  principle  of  law  must  be  stated  in 
terms  of  procedure."  We  may  also  believe  that  the  essentials  of  a 
valid  judgment  in  communities  deriving  their  law  from  England  are 
substantially  the  same  whether  that  judgment  is  at  common  law,  a 
decree  in  equity,  or  a  judgment  under  the  codes,  and  we  may  even 
concede  that  some  judges,  under  the  codes  as  well  as  under  the  pre- 
ceding systems,  have  not  clearly  apprehended  what  those  essentials 
are,  but  this  concession  does  not  make  necessary  the  conclusion  that 
the  stability  of  our  whole  system  of  government  is  threatened  by  the 
decisions  of  these  judges. 

The  foundation  upon  which  Mr.  Hughes  builds  his  superstructure 
is  the  sacredness  and  conclusiveness  of  the  record  upon  which  the 
judgment  of  the  court  of  first  instance  is  based,  which  he  terms  "the 
mandatory  record,"  as  distinguished  from  the  record  on  appeal 
which  he  designates  as  the  "statutory  record." 

The  general  rule  that  this  mandatory  record  is  conclusive  is,  of 
course,  universally  recognized  ;  but  the  extreme  deductions  which 
the  author  makes  from  this  one  rule  of  law  can  only  be  arrived  at  by 
ignoring  other  rules  equally  well  settled,  and  equally  founded  on 
principles  of  justice.  For  example,  he  chooses  as  his  first  leading 
case,  Windsor  v.  McVeigh,  93  U.  S.  274,  and  in  his  text  is  con- 
stantly commending  the  decision,  which  has  been  often  criticised, 
and  from  which  three  of  the  justices  dissented  ;  but  condemns  un- 
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sparingly  and  repeatedly  the  decision  in  Cooper  v.  Reynolds,  yj  U.  S. 
308,  a  case  in  which  only  a  single  justice  dissented  and  which  it  is 
believed  is  generally  recognized  as  sound  in  principle  even  by  those 
who  would  find  no  fault  with  Windsor  v.  Mc  Veigh  and  who  do  not 
consider  the  cases  as  conflicting  ;  and  it  would  be  easy  to  cite  nu- 
merous other  instances  of  the  same  prejudiced  and  misleading  inter- 
pretation of  cases,  and  of  the  author's  failure  to  note  the  differences 
in  facts  in  the  different  cases,  and  the  manner  in  which  the  question 
decided  by  the  court  arose. 

His  plan  of  demonstrating  the  truth  of  his  theory  by  the  use  of 
forty  legal  maxims,  and  four  hundred  and  sixteen  leading  cases  in  sup- 
port of  those  maxims  needs  only  to  be  stated  to  be  condemned.  In 
the  present  state  of  our  law  and  its  administration,  the  effort  to  thus 
show  what  the  law  is  in  any  important  division  thereof — or  even 
what  it  ought  to  be — must  be  futile. 

Nor  can  the  manner  of  execution  be  commended. 

The  work  lacks  consecutiveness,  and  it  does  not  present  a  logical 
exposition  of  the  subject.  The  text  is  marred  by  constant  repetitions, 
the  style  is  often  confused,  and  it  is  something  of  a  shock  to  be  sud- 
denly confronted  with  a  paragraph  like  the  following: 

"  The  bulwarks  of  all  rights  and  liberties  are  built  from  blocks  of 
the  high  policies  of  protection,  all  of  which  nestle  around  and  upon 
moral  laws  and  respect  therefor.  They  point  the  way  to  resist  fraud, 
crime  and  usurpation.  They  underlie  every  shred,  the  entire  fabric 
of  right,  duty  and  obligation." 

And,  aside  from  any  question  as  to  the  pertinence  of  the  statement 
in  a  work  on  American  procedure,  the  reader  is  astonished  when 
told  that  "  no  grander  and  more  impressive  judicial  character  can  be 
found  in  all  the  annals  of  history  "  than  Festus. 

That  the  author  has  expended  an  immense  amount  of  time  and 
thought  and  labor  on  the  work  is  manifest,  and  it  is  greatly  to  be 
regretted  that  they  should  have  resulted  in  a  production  which  is  likely 
to  be  of  such  small  value  to  the  profession. 
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THE  TOBACCO  TRUST  DECISIONS. 

The  decisions  of  the  Supreme  Court  of  the  United 
States  in  the  Tobacco  Trust  cases1  mark  the  opening  of  a 
new  phase  in  the  enforcement  of  the  Interstate  Commerce 
and  the  Sherman  Anti-Trust  Law.  They  also  set  at  rest 
three  highly  interesting  and  important  constitutional  ques- 
tions never  before  presented  to  the  Court. 

The  first  of  these  questions  relates  to  the  extent  and 
character  of  the  inquisitorial  power  of  a  grand  jury  under 
the  Fifth  Amendment  of  the  Constitution.  That  Amend- 
ment provides  that  no  person  shall  be  held  to  answer  for  an 
infamous  crime  "unless  on  a  presentment  or  indictment  of 
a  grand  jury."  It  was  claimed  that  by  this  provision  the 
powers  of  a  grand  jury  were  limited  to  those  possessed  by 
that  body  under  the  common  law,  and  that  it  could  only  act 
after  a  bill  of  indictment  had  been  submitted  to  it.  That 
it  had  power,  in  the  absence  of  a  specific  charge,  to 
inquire  whether  a  crime  had  been  committed  and,  if  so, 
who  committed  it,  was  vigorously  denied.  The  Supreme 
Court,  however,  unanimously  held  that,  under  the  prac- 
tice almost  universal  in  this  country  since  the  adoption 
of  the  Constitution,  a  grand  jury  has  broad  inquisitorial 
powers,  and  that  upon  knowledge  acquired  either  by  the 
observations  of  its  members  or  by  the  evidence  of  wit- 
nesses, it  may  indict,  even  though  a  specific  charge  against 
a  particular  person  has  not  previously  been  before  it. 
Authority  is  thus  given  for  a  general  investigation  by  a 

1  Hale  v.  Henkel  and  McAlister  v.  Henkel,  decided  by  the  United 
States  Supreme  Court,  March  12th,  1906. 
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grand  jury  when  it  receives  information  from  any  source 
which  points  to  the  probability  that  some  crime  has  been 
committed,  even  though  the  criminal  and  the  exact  circum- 
stances of  the  criminal  act  are  not  known  either  to  the 
prosecuting  officer  or  to  the  grand  jury  itself. 

The  second  point  decided  by  the  Court  is  that  an  offi- 
cer ot  a  corporation  may  not,  in  its  behalf,  plead  a  privilege 
under  the  Fifth  Amendment  upon  the  ground  that  his 
answers  may  tend  to  incriminate  the  corporation.  This  con- 
clusion is  based  upon  the  view  that  the  constitutional  priv- 
ilege against  self-incrimination  is  personal  to  the  witness 
and  may  not  be  asserted  in  behalf  of  another.  It  was  also 
decided  that  the  Immunity  Act  of  1903  applied  to  a  pro- 
ceeding before  a  grand  jury,  and  prevented  a  witness  from 
asserting  the  privilege  of  the  Amendment  in  his  own  be- 
half, the  act  affording  him  full  protection  from  prosecution 
on  account  of  anything  that  he  should  testify  to. 

The  remaining  point  settled  by  the  decisions  is  that  the 
production  by  an  officer  of  a  corporation,  under  a  subpoena 
duces  tecum,  of  documentary  evidence  belonging  to  the  cor- 
poration may  not  be  objected  to,  except  in  case  of  an  abuse 
of  the  writ,  either  on  the  ground  that  under  the  Fifth 
Amendment  such  evidence  would  tend  to  incriminate  the 
corporation,  or  that  under  the  Fourth  Amendment  such 
compulsory  production  would  constitute  an  unreasonable 
search  and  seizure  of  the  effects  of  the  corporation.  It  was 
said  in  support  of  this  conclusion  that  there  is  a  reserved 
right  in  the  government  to  require  a  corporation  to  disclose 
whether  it  has  abused  its  privileges  and  franchises  enjoyed 
in  connection  with  commerce  among  the  several  States. 

That  questions  like  these  have  not  been  decided  before 
may  seem  strange  ;  but  a  glance  at  the  history  of  anti -trust 
and  interstate  commerce  litigation  affords  an  explanation. 

The  Interstate  Commerce  Law1  was  passed  in  1887  and 
the  Sherman  Law2  in  1890,  and  since  they  went  into  effect 
there  have  been  comparatively  few  efforts  to  enforce  the 
criminal  remedies  which  they  prescribe.  Both  Republican 
and  Democratic  administrations  have  generally  considered 
it  sufficient  to  resort  only  to  the  civil  remedy  of  injunction. 

1  24  U.  S.  Stat,  at  Large  379. 

2  26  Ibid  209. 
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The  Sugar  Trust  (Knight)1,  the  Kansas  City  Stock 
Yards2,  the  Addyston  Pipe3,  the  Trans-Missouri  Freight 
Association4,  the  Joint  Traffic  Association5  and  the  North- 
ern Securities  cases8,  were  suits  for  injunctions  in  which 
the  Court  had  to  consider  specific  and  easily  proven  agree- 
ments. In  none  of  those  cases  was  the  policy  of  suppress- 
ing the  facts  resorted  to  by  the  defendants,  for  the  reason, 
probably,  that  the  corporations  relied  upon  the  contention 
that,  even  conceding  that  they  had  made  the  agreements, 
they  were  not  in  violation  of  the  law.  It  has  been  mainly 
since  the  law  has  come  to  be  better  understood  that  notable 
instances  have  occurred  where  great  corporations  have  re- 
sorted to  obstructive  measures  which  would,  if  successful, 
make  it  difficult  or  impossible  to  procure  evidence  by  which 
the  legality  of  their  acts  may  be  tested.  Questions  like 
those  involved  in  the  Tobacco  Trust  cases  were  not  at  first 
seriously  pressed. 

The  scope  and  effect  of  the  decisions  will  be  better 
understood  from  a  fuller  statement  of  the  facts  upon  which 
they  were  rendered,  and  of  the  views  expressed  in  the 
opinions  of  the  Court. 

Licorice  is  an  indispensable  ingredient  in  the  manufacture 
of  tobacco.  Its  importation  from  Syria  and  the  Orient, 
where  it  is  grown,  and  its  sale  in  this  country  are  under 
the  control  of  the  MacAndrews  &  Forbes  Company,  one  of 
the  affiliated  companies  of  the  American  Tobacco  Com- 
pany. Independent  tobacco  manufacturers  assert  that  the 
latter  company  fixes  for  them  a  burdensome  price  and 
limits  the  amount  which  they  may  buy,  while  discrimi- 
nating in  favor  of  the  Trust  Companies.  Under  these  con- 
ditions the  price  of  licorice  to  the  independent  manufac- 
turers has  about  doubled.  The  government  sought  to 
ascertain  from  Mr.  Hale,  the  Secretary  ot  the  McAndrews 
&  Forbes  Company,  whether  these  results  were  brought 
about  by  any  agreement,  combination  or  arrangement  in 


1  United  States  v.  Knight  (1895)  156  U.  S.  1. 
;^2  Cutting  v.  Kansas  City  Stock  Yards  Co.  (1901)  183  U.  S.  79. 
^3  Addyston  Pipe  and  Steel  Co.  v.  United  States  (1899)  175  U.  S.  211. 

*  United  States  v.  Trans-Missouri  Freight  Assn.  (1897)  166  U.  S.  290. 

5  United  States  v.  Joint  Traffic  Association  (1898)  171  U.  S.   505. 

6  Northern  Securities  Company  v.  United  States  (1904)  193  U.  S.  197. 
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violation  of  the  law.  He  refused  either  to  answer  ques- 
tions or  to  produce  the  books  and  documents  of  his  com- 
pany, and  Circuit  Judge  Lacombe,  upon  a  presentment  by 
the  grand  jury,  committed  him  for  contempt.  Hale  ob- 
tained a  writ  of  habeas  corpus,  and  from  the  order  of  Judge 
Wallace  discharging  the  writ,  he  appealed  to  the  Supreme 
Court. 

The  McAlister  case  presented  practically  the  same 
questions  of  law  as  the  Hale  case.  McAlister  was  the 
Secretary  of  The  American  Tobacco  Company.  The 
grand  jury  was  proceeding  against  that  company  and  the 
Imperial  Tobacco  Company,  which  is  a  company  occupy- 
ing in  England  a  position  in  the  trade  similar  to  that  of 
The  American  Tobacco  Company  here,  The  subpoena 
required  the  production  of  certain  agreements  made  in 
1902,  which  allotted  to  the  British  Company  all  of  the 
English  business  and  to  the  American  Company  all  of  the 
American  business,  a  reservation  being  made  that  the 
British  Company  could  enter  the  American  field,  but  only 
for  the  purpose  of  purchasing  tobacco  leaf.  The  agree- 
ments further  provided  that  the  Imperial  Company  should 
act  as  sole  agent  in  England  of  the  American  Company  for 
the  sale  of  Havana  and  Porto  Rico  cigars  and  cigarettes 
(subject  to  the  significant  exception  "  that  if  at  any  time  the 
prices  of  cigars  or  cigarettes  sold  to  any  country  not 
affecting  British  trade  shall  be  temporarily  reduced  for  the 
purposes  of  competition,  such  local  and  temporary  reduc- 
tion is  not  to  be  taken  into  account  for  the  purpose  of 
fixing  the  price  of  cigars  and  cigarettes  sold  to  the  Imperial 
Company  "),  and  that  the  services  of  the  Imperial  Company 
as  agent  should  be  satisfactory  if  it  should  sell  seventy-two 
per  cent,  of  the  total  annual  importations  into  the  United 
Kingdom,  this  provision  being  based  upon  the  "  belief  and 
assumption  that  the  American  Company  and  its  affiliated 
companies  control,  or  will  shortly  control,  not  less  than 
eighty  per  cent,  of  the  aforesaid  annual  importations." 

Counsel  for  Hale  and  McAlister  contended,  as  already 
stated,  that  an  officer  of  a  corporation  could  assert,  in  be- 
half of  the  corporation,  the  privilege  under  the  Fifth 
Amendment.  On  the  other  hand,  the  government  claimed 
that    the    historical    origin    of    that    Amendment    shows 


THE  TOBACCO  TRUST  DECISIONS.  379 

that  it  was  only  designed  to  save  a  witness  from  being 
placed  at  a  disadvantage  on  the  witness  stand  through  con- 
fusion or  ignorance  or  anxiety,  and  from  being  thus  led  to 
make  ambiguous  or  suspicious  statements;  that  the  rule 
was  adopted  to  avoid  the  demoralizing  effect  on  the  ad- 
ministration of  justice  of  a  resort  to  browbeating  and 
abuse,  and,  perhaps,  to  some  form  of  torture ;  that  the  im- 
munity was  designed  to  encourage  persons  to  come  for- 
ward and  volunteer  their  testimony ;  and,  finally,  that  none 
of  these  considerations  made  it  appropriate  to  apply  the 
rule  for  the  benefit  of  a  corporation.  Adopting  this  view 
the  Supreme  Court  held  that  "the  right  of  a  person  under 
the  Fifth  Amendment  to  refuse  to  incriminate  himself  is 
purely  a  personal  privilege  of  the  witness.  *  *  *  The 
question  whether  a  corporation  is  a  '  person '  within  the 
meaning  of  this  amendment  really  does  not  arise,  except 
perhaps,  where  a  corporation  is  called  upon  to  answer  a 
bill  of  discovery,  since  it  can  only  be  heard  by  oral  evi- 
dence in  the  person  of  some  of  its  agents  or  employees. 
The  amendment  is  limited  to  a  person  who  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself \ 
and  if  he  cannot  set  up  the  privilege  of  a  third  person,  he 
certainly  cannot  set  up  the  privilege  of  a  corporation.'' 

This  view  of  the  Court  is  in  accord  with  the  tendency  of 
modern  judicial  opinion.  Chief  Justice  Appleton,  speaking 
of  the  privilege,  said  that  *'  the  interests  of  justice  would  be 
little  promoted  by  its  enlargement."  Judge  Thompson 
said  still  more  emphatically  :  "  But  such  a  maxim  has  no 
place  in  an  enlightened  and  humane  system  of  jurisprudence. 
We  have  outgrown  it."  And  Professor  Wigmore,  in  his 
admirable  treatise  upon  the  law  of  evidence,  speaking  of  the 
privilege,  said  : 

"  We  are  to  respect  it  rationally  for  its  merits,  not  worship  it  blindly  as 
a  fetish.  *  *  *  Indirectly  and  ultimately  it  works  for  good, — for  the 
good  of  the  innocent  accused  and  of  the  community  at  large.  But  directly 
and  concretely  it  works  for  ill, — for  the  protection  of  the  guiity  and  the  con- 
sequent derangement  of  civic  order."1 

And  again  the  same  author  says  : 

"  To  invoke  the  sentiments  of  lofty  indignation  and  of  courageous  self- 
respect  against  the  arbitrary  methods  of  royal  tyrants  and  religious  bigots, 

1  3  Wigmore  on  Evidence  3101. 
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holding  an  inquisition  to  enforce  cruel  decrees  of  the  prerogative,  and  tor- 
turing their  victims  with  rack  and  stake,  is  fitting  and  laudable,  and  moves 
men  with  a  just  sympathy.  But  to  apply  the  same  terms  to  the  orderly, 
everyday  processes  of  the  witness-stand,  in  a  community  governing  itself  in 
freedom  by  the  will  of  the  majority  and  having  on  its  statute-book  no  law 
which  was  not  put  there  by  itself  and  cannot  be  repealed  to-morrow, — a 
community,  moreover,  cursed  above  others,  by  constant  evasion  of  the  law 
and  by  over-laxity  of  criminal  procedure, — this  is  to  maltreat  language,  to 
enervate  virile  ideas,  to  abuse  true  sentiment,  to  degrade  the  Constitution, 
and  to  make  hopeless  the  correct  adjustment  of  the  best  motives  of  human 
nature  to  the  facts  of  life."1 

The  remaining  question  decided  by  the  Court,  viz., 
whether  the  Fourth  Amendment  prohibiting  "  unreasonable 
searches  and  seizures,"  could  be  availed  of  by  a  corporation 
through  one  of  its  officers  commanded  by  a  subpoena  duces 
tecum  to  produce  its  papers  and  documents,  recalls  two  of 
the  most  interesting  crises  in  the  events  leading  to  the  es- 
tablishment of  the  principles  of  Anglo-Saxon  liberty.  The 
famous  Wilkes  agitation  was  aimed  at  the  practice  whereby 
the  secretary  of  state,  an  officer  of  the  English  Crown, 
assumed  to  issue  general  warrants  to  search  the  premises  of 
persons  suspected  of  criminal  libel  for  the  purpose  of  dis- 
covering evidence.  The  decision  of  Lord  Camden,  in  En- 
tinck  v.  Carrington,2  denounced  such  warrants  as  in  viola- 
tion of  the  principles  of  English  constitutional  law.  At 
about  the  same  time  a  similar  agitation  arose  in  Massachu- 
setts in  opposition  to  the  issuance  by  the  courts  of  writs  of 
assistance  to  custom  house  officers  enabling  them  to  search 
suspected  places  for  smuggled  goods.  It  was  in  Paxton's 
Case3  that  Otis  delivered  his  famous  speech  in  opposition  to 
such  writs,  and  the  insistence  of  the  Crown  upon  their 
validity  was  one  ol  the  principal  grounds  of  complaint  by 
the  Colonists  against  the  rule  of  Great  Britain  in  this  coun- 
try. The  Fourth  Amendment  is  an  embodiment  of  the 
principles  established  in  England  in  Entinck  v.  Carrington 
and  in  this  country  by  the  Revolution. 

It  was  contended  by  the  Government  in  the  Tobacco 
Cases  that  the  principle  underlying  the  Fourth  Amendment 
did  not  limit  the  power  of  the  judiciary,  proceeding  in  the 

1  Ibid  3107. 

2  (1765)    19  State  Trials  1030. 

5  (1761)  Quincy's  Mass.  Reports  51  and  Appendix  395. 
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ordinary  way  through  a  writ  of  subpoena  duces  tecum,  to 
compel  the  production  in  court  of  documentary  evidence, 
that  writ  having  existed  from  time  immemorial  in  England 
and  long  before  the  general  warrants  denounced  in  the 
Wilkes  Case  had  come  into  use.  Without  such  writs,  as 
was  said  in  a  leading  case,  it  would  be  "  utterly  impossible 
to  carry  on  the  administration  of  justice."  The  Supreme 
Court  adopted  that  view.  But  it  went  still  further  and 
held  tnat  in  respect  of  the  production  of  books  and  papers 
in  court  there  was  a  clear  distinction  "  between  an  in- 
dividual and  a  corporation  and  that  the  latter  has  no  right 
to  refuse  to  submit  its  books  and  papers  for  an  examination 
at  the  suit  of  the  State.  The  individual  may  stand  upon 
his  constitutional  rights  as  a  citizen.  He  is  entitled  to  carry 
on  his  private  business  in  his  own  way.  His  power  to  con- 
tract is  unlimited.  He  owes  no  duty  to  the  State  or  to  his 
neighbors  to  divulge  his  business,  or  to  open  his  doors  to 
an  investigation,  so  far  as  it  may  tend  to  criminate  him. 
He  owes  no  such  duty  to  the  State,  since  he  receives 
nothing  therefrom,  beyond  the  protection  of  his  life  and 
property.     *     *     * 

"  Upon  the  other  hand,  the  corporation  is  a  creature  of 
the  State.  It  is  to  be  presumed  to  be  incorporated  for  the 
benefit  of  the  public.  It  receives  certain  special  privileges 
and  franchises,  and  holds  them  subject  to  the  laws  of  the 
State  and  the  limitations  of  its  charter.  Its  powers  are 
limited  by  law.  It  can  make  no  contract  not  authorized  by 
its  charter.  Its  rights  to  act  as  a  corporation  are  only 
preserved  to  it  so  long  as  it  obeys  the  laws  of  its  creation. 
There  is  a  reserved  right  in  the  legislature  to  investigate 
its  contracts  and  find  out  whether  it  has  exceeded  its 
powers.  It  would  be  a  strange  anomaly  to  hold  that  a 
State,  having  chartered  a  corporation  to  make  use  of  cer- 
tain franchises,  could  not  in  the  exercise  of  its  sovereignty 
inquire  how  these  franchises  had  been  employed,  and 
whether  they  had  been  abused,  and  demand  the  production 
of  the  corporate  books  and  papers  for  that  purpose.  *  *  * 
While  an  individual  may  lawfully  refuse  to  answer  incrimi- 
nating questions  unless  protected  by  an  immunity  statute, 
it  does  not  follow  that  a  corporation,  vested  with  special 
privileges  and  franchises,  may  refuse  to  show  its  hand  when 
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charged  with  an  abuse  of  such  privileges."  The  Court 
further  held  that  while  the  franchises  of  a  corporation 
might  be  derived  under  the  laws  of  one  of  the  States,  yet 
such  franchises  were  to  be  exercised  in  subordination  to 
the  power  of  Congress  to  regulate  commerce,  and  added : 

"  In  respect  to  this,  the  general  government  may  also  assert  a  sov- 
ereign authority  to  ascertain  whether  such  franchises  have  been  exercised 
in  a  lawful  manner,  with  due  regard  to  its  own  laws.  Being  subject  to 
this  dual  sovereignty,  the  General  Government  possesses  the  same  right  to 
see  that  its  own  laws  are  respected  as  the  State  would  have  with  respect 
to  the  special  franchises  vested  in  it  by  the  laws  of  the  State." 

The  Court  said  that  it  did  not  intend  to  intimate  that  the 
general  government  "  has  a  general  visitatorial  power  over 
State  corporations,"  but  added  that  it  did  not  wish  to  be 
understood  "  as  holding  that  an  examination  of  the  books  of 
a  corporation,  if  duly  authorized  by  Act  of  Congress, 
would  constitute  an  unreasonable  search  and  seizure  within 
the  Fourth  Amendment." 

Mr.  Justice  Harlan  and  Mr.  Justice  McKenna  concurred 
in  the  opinion  of  the  majority  of  the  Court,  but  held  that  the 
protection  of  the  Fourth  Amendment  did  not  extend  to  cor- 
porations in  any  case  and  also  expressed  somewhat  different 
views  of  the  question  whether  the  subpoena  duces  tecum  in 
the  Hale  case  was  too  broad  and  indefinite. 

Mr.  Justice  Brewer  wrote  a  dissenting  opinion  in  which 
the  Chief  Justice  concurred.  These  Justices  held  that  the 
immunities  and  protection  of  Articles  Fourth,  Fifth  and 
Fourteenth  of  the  Amendments  of  the  Federal  Constitution 
are  available  to  a  corporation  "  so  far  as  in  the  nature  of 
things  they  are  applicable,"  although  they  agreed  with  the 
majority  of  the  Court  that  the  protection  accorded  by  the 
Fifth  Amendment  is  personal  to  the  individual  and  does  not 
extend  "  to  an  agent  of  an  individual  or  justify  such  agent 
in  refusing  to  give  testimony  incriminating  his  principal." 
But  Justice  Brewer  referred  to  the  cases  holding  that  the 
word  "  person  "  used  in  the  Fourteenth  Amendment  in- 
cluded corporations  and  concluded  that  it  must  also  include 
"  corporations  when  used  in  the  Fourth  and  Fifth  Amend- 
ments." The  dissenting  Justices  also  held  that  while  a 
power  of  supervision  of  a  corporation  did  exist,  yet  it 
belonged  solely  to  the  State  by  which  it  was  chartered  and 


THE  TOBACCO  TRUST  DECISIONS.  383 

that  in  such  case  the  national  government  had  no  power 
of  supervision  or  investigation. 

The  Court  has  never  before  had  occasion  to  express  its 
opinion  upon  the  question  thus  decided.  It  has  always 
been  supposed  that  Congress  could,  under  the  commerce 
clause  of  the  Constitution,  require  corporations  to  comply 
with  statutory  regulations  as  conditions  precedent  to  their 
engaging  in  interstate  trade,  as,  for  instance,  that  they 
should  subject  their  books  and  papers  relative  to  interstate 
trade  to  examination  by  an  administrative  officer  of  the 
government.  But  it  has  never  before  been  decided  that  the 
fact,  that  a  corporation  has  without  an  express  franchise  from 
the  national  government  engaged  in  trade  among  the 
States,  imposes  upon  it  an  obligation  in  a  judicial  proceed- 
ing different  from  that  resting  upon  an  individual  in  similar 
circumstances  to  disclose  its  affairs.  The  importance  and 
far-reaching  effect  of  the  decision  cannot  be  overestimated 
and  it  must  inevitably  result  in  making  the  subjection  of 
State  corporations  engaged  in  interstate  trade  to  the 
authority  of  the  national  government  much  more  com- 
plete than  it  has  hitherto  been. 

A  matter  of  great  interest  from  the  legal  and  historical 
standpoint  is  revived  by  the  reference  of  the  Court  to  the 
famous  opinion  of  Mr.  Justice  Bradley  in  the  Boyd1  case. 
In  that  case  the  federal  government  sought  to  obtain  cer- 
tain documentary  evidence  in  a  suit  to  recover  a  penalty 
under  the  revenue  law,  which  provided  that  the  court  on 
motion  of  the  government's  attorney  should  have  power  to 
require  the  defendant  to  produce  in  court  his  private  books, 
invoices  and  papers,  and  that  on  failure  so  to  do  the  allega- 
tions of  the  government's  attorney  should  be  taken  as  con- 
fessed. Justice  Bradley  held  that  this  constituted  an 
unreasonable  search  and  seizure  in  violation  of  the  Fourth 
Amendment  and  was  also  in  violation  of  the  Fifth  Amend- 
ment in  that  it  compelled  a  person  to  be  a  witness  against 
himself  in  a  criminal  case.  It  was  not  necessary  for  the 
decision  of  the  case  to  hold  more  than  that  there  had  been  a 
violation  of  the  privilege  of  the  Fifth  Amendment ;  and  upon 
this  ground  alone  Mr.  Justice  Miller  and  Chief  Justice  Waite 
concurred  in  the  judgment  of  the  Court.     Justice  Bradley, 

^oydu.  The  United  States  (1885)  116  U.  S.  616. 
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however,  said  that  the  two  Amendments  "  run  almost  into 
each  other "  and  that  they  "  throw  great  light  on  each 
other.  For  the  '  unreasonable  searches  and  seizures  '  con- 
demned in  the  Fourth  Amendment  are  almost  always  made 
for  the  purpose  of  compelling  a  man  to  give  evidence 
against  himself,  which  in  criminal  cases  is  condemned  in 
the  Fifth  Amendment.  *  *  *  And  we  have  been  unable 
to  perceive  that  the  seizure  of  a  man's  private  books  and 
papers  to  be  used  in  evidence  against  him  is  substantially 
different  from  compelling  him  to  be  a  witness  against  him- 
self." 

But  as  has  been  pointed  out  above,  the  Fourth  and  the 
Fifth  Amendments  had  entirely  different  historical  origins. 
The  protection  of  the  Fifth  Amendment  is  complete  with- 
out any  resort  to  the  Fourth  Amendment.  It  had  been 
recognized  at  least  a  century  before  the  occasion  arose  for 
the  principle  of  the  Fourth  Amendment.  Wilkes  was 
obliged  to  resort  to  the  law  against  unlawful  searches  and 
seizures  only  because,  as  the  incriminating  documents  had 
been  taken  from  his  possession,  he  was  given  no  opportunity 
as  a  witness  to  object  to  their  use  as  being  in  violation  of  his 
privilege  against  incrimination.  Furthermore,  the  seizure 
of  the  papers  in  the  Wilkes  case  was  not  under  an  order  of 
the  Court,  but  under  executive  authority.  In  the  Boyd 
case,  however,  the  statute  without  compelling  the  produc- 
tion of  the  papers  declared  that  the  failure  to  produce  them 
should  create  a  conclusive  presumption  of  guilt.  This  was 
clearly  in  violation  of  the  Fifth  Amendment.  But  there  was 
no  reason  for  resorting  to  the  Fourth  Amendment,  or,  in 
the  words  of  Professor  Wigmore,  attempting  "  to  wrest 
the  Fourth  Amendment  to  the  aid  of  the  Fifth."  Justice 
Bradley  in  effect  rested  his  conclusion  upon  the  proposition 
that  objection  to  the  admission  of  evidence  could  be  based 
upon  the  illegal  method  by  which  it  was  obtained.  But  the 
Supreme  Court  has  since  decided  the  contrary. 1  Nor  is 
the  motive  with  which  illegal  evidence  is  obtained  a  ground 
of  objection.  In  the  Wilkes  case  the  motive  was  no  doubt 
to  obtain  incriminating  evidence,  but  the  illegal  act  was 
committed  before  the  evidence  was  offered  in  court.  As  is 
said  in  May's  Constitutional  History  of  England,  the  objec- 

1  Adams  v.  New  York  (1903)  192  U.  S.  585. 
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tion  was  that  the  ministers  of  the  Crown  did  not  wait  "  to 
inquire  after  the  accustomed  forms  of  law."  Often,  if  not 
generally,  a  warrant  of  search  or  seizure  is  for  the  very 
purpose  of  obtaining  incriminating  evidence.  The  Fourth 
Amendment  recognizes  that  such  a  search  and  seizure  may 
be  reasonable  and  lawful. 

The  two  amendments,  then,  do  not  "  run  almost  into 
each  other,"  nor  does  the  one  amendment  throw  light  upon 
the  other.  The  Fourth  Amendment  does  not  help  out  the 
Fifth  Amendment  merely  because  a  search  or  seizure  which 
is  unreasonable  is  declared  to  be  unlawful,  nor  does  the 
Fifth  Amendment  help  out  the  Fourth  Amendment  by  per- 
mitting the  search  or  seizure  to  be  declared  unreasonable 
upon  the  ground  of  incrimination.  The  contrary  expres- 
sions in  the  Boyd  case  were  not  necessary  to  the  decision 
of  that  case. 

Furthermore,  in  the  Baird  case,1  which  was  not  very 
different  in  its  facts  from  the  Hale  case  and  where  the  ob- 
jection was  urged  that  an  officer  of  a  corporation  should 
not  be  required  to  produce  the  books  of  the  corporation, 
the  Court  said  that  "  the  testimony  given  under  such 
circumstances  presents  scarcely  a  suggestion  of  an  un- 
reasonable search  or  seizure." 

The  decisions  in  the  Adams  case  and  the  Baird  case- 
thus  seem  to  make  the  decision  in  the  Boyd  case  rest  alone 
upon  the  Fifth  Amendment  and  prevent  the  extension  of 
the  Fourth  Amendment  beyond  the  limits  justified  by  its 
historical  and  political  origin. 

These  views  were  urged  upon  the  Supreme  Court  in 
the  Hale  and  McAlister  cases  in  the  expectation  that  some 
definite  limits  might  be  placed  upon  the  Boyd  decision. 
But  while  the  Court  quotes  Judge  Bradley's  language,  in 
which  he  says  that  the  two  amendments  are  interdependent, 
it  does  not  distinctly  say  whether  his  view  is  still  adhered 
to.  It  does,  however,  use  this  significant  language : 
"  Subsequent  cases  (Adams  and  Baird)  treat  the  Fourth 
and  Fifth  Amendments  as  quite  distinct,  having  different 
histories,  and  periorming  separate  functions."  It  would 
have  done  much  to  clear  the  atmosphere  if  the  Court  had 
distinctly  said  that  the  language  of  the  Boyd  case  as  to  the 

1  Interstate  Commerce  Commission  v,  Baird  (1904)  194  U.  S.  25. 
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relation  between  the  Fourth  and  the  Fifth  Amendment 
should  be  regarded  as  obiter.  So  long  as  the  Court  con- 
tinues to  render  such  decisions  as  those  in  the  Adams, 
Baird  and  Hale  cases,  and  the  broad  language  ot  the  Boyd 
case  is  allowed  to  stand  only  as  a  piece  of  judicial  rhetoric, 
no  serious  harm  will  be  done.  But  to  permit  the  words  of 
a  learned  and  eminent  jurist  like  Mr.  Justice  Bradley  to 
remain  without  express  limitation  is  ?.  source  of  embarrass- 
ment to  the  lower  courts  and  their  litigants  which  is  un- 
fortunate and  which  might  be  easily  removed. 

The  decisions  in  the  Hale  and  McAlister  cases  have 
placed  in  the  hands  of  the  government  a  potent  weapon  to 
compel  obedience  to  the  law.  How  it  shall  be  used  will 
largely  depend  upon  the  attitude  of  the  trusts  themselves. 
A  just  and  wise  enforcement  of  the  commerce  laws  did  not 
require  an  immediate  resort  to  criminal  remedies ;  and  cir- 
cumstances may  still  exist  where  the  policy  of  the  law  may 
be  effectively  carried  out  by  means  of  injunctive  relief. 
The  commerce  laws  deal  with  a  regulation  of  interstate 
trade  entirely  new  a  generation  ago.  Business  dealings 
which  had  before  been  regarded  as  justifiable  both  in 
morals  and  law,  became  in  a  day  mala  prohibita.  Multi- 
tudes of  transactions  which  had  not  been  in  their  general 
effect  injurious  to  trade  were  declared  to  be  illegal,  not 
because  they  were  intrinsically  immoral  or  even  under 
ordinary  conditions  in  violation  of  wise  economic  princi- 
ples, but  because  they  enabled  powerful  corporations,  by 
the  aggregation  of  an  immense  amount  of  capital,  to  oppress 
and  ultimately  to  exterminate  the  less  powerful.  It  was  a 
serious  matter  to  prohibit  by  law  methods  of  business 
which  had  prevailed  for  many  vears ;  and  the  immediate 
and  drastic  enforcement  of  such  a  law,  a  reasonable  public 
opinion  would  neither  have  demanded  nor  tolerated.  It 
has  taken  years  to  establish  the  principles  upon  which  it 
must  be  determined  what  constitutes  a  combination  in 
restraint  of  interstate  trade  which  is  prohibited  by  the 
commerce  acts.  But  they  are  now  so  far  settled  that  little 
excuse  will  hereafter  be  afforded  to  a  person  or  corporation 
for  pleading  ignorance  of  them  ;  and  there  can  be  no  com- 
plaint of  hardship  if,  for  violations  of  the  law  in  clear  cases, 
criminal  penalties  should  be  rigorously  imposed.     It  is  un- 
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doubtedly  the  fact  that  a  large  number  of  great  corporations 
have  in  good  faith  obeyed  the  law  as  its  scope  and  meaning 
have  come  to  be  understood,  and  it  is  to  be  hoped  that  those 
which  still  stubbornly  resist  its  enforcement  will  finally 
submit  to  a  legislative  policy  which  is  undoubtedly  sanc- 
tioned by  an  almost  universal  public  opinion.  But  if  they 
do  not,  and  if  they  continue  to  withhold  information  as  to 
their  transactions,  they  must  expect  that  such  conduct  will 
be  accepted  as  proof  that  they  propose  still  to  defy  the 
law.  The  importance  of  the  Tobacco  Trust  Decisions  to 
defeat  any  such  disloyal  policy  can  hardly  be  over- 
estimated. 

It  cannot  be  assumed  that  the  decisions  will  remove  all 
difficulties  in  enforcing  the  law.  It  is  not  probable  that 
corporations  will  any  longer  incur  the  risk  of  making  formal 
written  agreements  which  are  unlawful;  but  if  they  are 
determined  to  defy  the  law  they  will  probably  resort  to 
more  obscure  and  ingenious  expedients.  Evidence  of  such 
devices  may  not  be  easy  to  secure ;  yet  the  difficulty  has 
now  been  greatly  lessened.  If  the  trusts  are  still  able  to 
avoid  a  disclosure  of  their  affairs,  it  may  be  that  some  ap- 
propriate legislation  may  be  necessary  by  which  they  shall 
not  be  permitted  to  engage  in  interstate  trade  except  upon 
the  condition  that  their  affairs  shall  be  subjected  to  such 
visitatorial  power  on  the  part  of  the  administrative  branch 
of  the  government  as  may  be  necessary  to  discover  from 
time  to  time  whether  they  are  obeying  the  law.  Whether 
public  opinion  will  demand  the  enactment  of  such  a  law 
largely  depends  upon  the  future  conduct  of  corporations  in 
withholding  information  and  in  resisting  the  efforts  of  the 
Department  of  Justice  to  compel  obedience  to  the  law. 

Henry  W.  Taft. 

New  York. 
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Privilege,  the  exception  of  a  person  or  class  from  the 
common  rule,  if  not  an  abuse  in  its  inception,  is  proverbially 
sure  to  become  one.  The  less  there  is  of  it  under  a  reign 
of  law  the  better.  In  its  administration  of  justice  the 
State's  purpose — whatever  that  of  litigants  may  be — is, 
presumably,  to  ascertain  the  truth  between  parties  and  dis- 
pense justice  on  that  basis.  How  this  theory  is  modified, — 
and  to  some  degree  inevitably  so, — by  the  necessities  of 
practice  is  less  understood  by  laymen  than  by  lawyers  who 
have  embodied  in  such  maxims  as  "sit  finis  litis,"  "Hard 
cases  make  bad  law,"  and  the  like,  their  apprehension  of 
the  fact  that,  in  a  world  of  relativity,  truth  and  justice  must 
be  subordinated  at  certain  times  and  in  particular  cases  to 
the  exigencies  of  general  rules  and  the  determination  of 
strife.  The  broad  maxim,  that  no  case  is  decided  until  it  is 
decided  rightly,  is  lost  in  the  fog  when  we  come  to  define 
"  rightly  "  and  ask  ourselves  whether  it  is  an  adverb  of  the 
law  or  of  abstract  morals.  Lord  Esher  when  retiring  from 
the  bench  avowed  that  he  had  always  sought  to  decide  in 
accordance  with  truth  and  justice.  His  critics  answered 
that  this  creditable  aim  had  made  a  very  unsettling  judge 
of  His  Lordship,  and  called  down  upon  his  head  the  curse 
provided  for  him  who  removeth  legal  landmarks;  since  no 
individual's  idea  of  right  yields,  from  their  view-point,  re- 
sults comparable  to  those  achieved  by  playing  the  game 
according  to  the  rigor  of  the  rules.  It  seems  paradoxical 
that  a  system  devised  for  the  ascertainment  of  truth  should 
embody  rules  expressly  framed  to  conceal  it ;  yet  every 
privilege  that  allows  a  witness  to  stand  mute  is  such  a  rule. 
It  is,  to  say  the  least,  fairly  open  to  question  whether  the 
Latin  or  Continental  method  of  investigating  crime,  by 
early  interrogations  of  the  suspected,  is  not  better  adapted 
to  ascertaining  the  real  facts  than  is  ours  of  giving  the  ac- 
cused and  his  counsel  every  opportunity,  up  to  the  close  of 
trial,  to  change  his  theory  of  defense. 

If  the  inquisition  of  the  juge  d 'instruction  is  not  in  ac- 
cord with  our  sense  of  fair  play,  neither  did  the  common 
law  rule  excluding  from  the  witness  stand  parties  in  inter- 
est, upon  the  assumption  that  King  David's  hasty  dictum 


AN  ABUSED  PRIVILEGE.  389 

was  sound  after  all,  and  that,  in  their  own  behalf  at  least, 
all  men  will  lie,  seem  fair  to  reformers  of  the  old  practise. 
It  appeared  to  them  particularly  unjust  that  one  charged 
with  crime  should  not  be  allowed  to  testify  to  his  inno- 
cence. Accordingly  they  secured  for  the  prisoner  oppor- 
tunity of  speaking,  and  fancied  they  had  safeguarded  him, 
should  he  decline  his  privilege,  by  providing  that  his  re- 
fusal to  seize  the  occasion  should  not  be  construed  against 
him.  But  here  again  it  is  questionable  whether  a  reform 
which  was  neither  one  thing  nor  the  other  has  helped  either 
the  cause  of  truth  or  the  person  accused  of  crime.  It  seems 
fairly  certain,  in  the  majority  of  cases,  that  the  prisoner, 
who  refuses  to  proclaim  his  innocence  after  the  court  has 
put  him  to  his  defense,  will  be  esteemed  guilty  by  average 
laymen,  including  jurors,  and,  even  if  acquitted,  will  pass 
through  life  under  the  stigma  of  the  Scotch  verdict,  "  not 
proven," — a  determination  satisfactory  enough  to  him  who 
only  wants  to  win  the  game  by  any  means,  but  excessively 
galling  to  the  man  with  a  sense  of  innocence  and  a  senti- 
ment of  honor. 

Epaminondas,  who  loved  the  truth  so  well  that  he  would 
not  lie,  even  in  jest,  has  rendered  excellent  post-mortem 
service  in  illustrating  by  his  little  idiosyncrasy  the  use  of 
the  Latin  genitive  and  subjunctive;  but  he  would  have 
made  a  poor  attorney  in  actions  for  personal  injury,  or  on 
insurance  policies,  or  under  wills,  where  his  clients'  interest 
apparently  demanded  the  suppression  of  a  true  clinical  his- 
tory of  the  physical  or  mental  condition  in  issue, — a  poor 
attorney,  that  is  to  say,  from  the  standpoint  of  many,  but, 
let  us  hope,  a  good  one  from  the  standpoint  of  as  many 
more. 

At  the  trial  of  Elizabeth  calling  herself  Duchess  of 
Kingston,  on  a  charge  of  bigamy,  before  the  Right  Hon- 
orable The  House  of  Peers  in  full  Parliament  assembled  in 
April,  1776,1  being  the  16th  year  of  George  III.,  the  main 
question  was  whether  she,  being  the  wife  of  Augustus 
John  Hervey,  then  living,  did,  as  charged  in  the  indict- 
ment, with  force  of  arms  feloniously  marry  and  take  to 
husband  Evelyn  Pierrepont,  Duke  of  Kingston,  against  the 
statute  and  the  peace  of  Our  Lord  the  King.     In  a  suit  for 

*20  How.  St.  Trials  355. 
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jactitation  of  marriage  theretofore  brought  by  her  against 
said  Hervey,  the  Ecclesiastical  Court  had  decided  in  her 
favor ;  finding  that  she  was  a  spinster,  and  that  said  Her- 
vey's  claim  to  have  married  her,  albeit  expressed  with 
exceeding  frankness  and  detail  in  his  answer,  was  vain 
boasting.  This  judgment  she  pleaded  in  bar,  but  to  no 
purpose;  for  Our  Lord  The  King,  not  having  been  a  party 
to  the  jactitation  suit  was  not  bound  by  it;  and  Elizabeth 
was  forced  to  meet  the  issues.  There  was  reason  to  believe 
that  this  noble  lady,  although  found  to  be  a  spinster  by  the 
Ecclesiastical  Court,  had  given  birth  to  a  child  during  the 
period  in  which  Mr.,  or  Lieutenant,  Hervey  had,  so  to 
speak,  jactitated  his  marriage  with  her;  and,  in  order  to 
ascertain  the  truth  of  this  matter,  the  solicitor  general 
called  as  a  witness  Mr.  Caesar  Hawkins,  Surgeon,  who,  to 
the  question,  "  Do  you  know  from  the  parties  of  any  mar- 
riage between  them  ?"  answered,  "  I  do  not  know  how  far 
anything  that  has  come  before  me  in  a  confidential  trust  in 
my  profession  should  be  disclosed  consistent  with  my  pro- 
fessional honor."  Thereupon  Lord  Mansfield  said,  assum- 
ing the  law  to  be  settled,  as  to  mere  surgeons,  at  all  events  : 
"  *  *  *  If  all  your  lordships  acquiesce,  Mr. 
Hawkins  will  understand  that  it  is  your  judgment  and 
opinion,  that  a  surgeon  has  no  privilege,  when  it  is  a  mate- 
rial question,  in  a  civil  or  criminal  cause,  to  know  whether 
parties  were  married,  or  whether  a  child  was  born,  to  say 
that  his  introduction  to  the  parties  was  in  the  course  of  his 
profession,  and  in  that  way  he  came  to  the  knowledge  of 
it.  I  take  it  for  granted  that  if  Mr.  Hawkins  understands 
that,  it  is  a  satisfaction  to  him  and  a  clear  justification  to 
all  the  world.  If  a  surgeon  was  voluntarily  to  reveal  these 
secrets,  to  be  sure  he  would  be  guilty  of  a  breach  of  honor 
and  of  great  indiscretion ;  but  to  give  his  information  in  a 
Court  of  Justice,  which  by  the  law  of  the  land  he  is  bound 
to  do,  will  never  be  imputed  to  him  as  any  indiscretion 
whatever."  1 

Accordingly  Mr.  Hawkins — Sir  Cassar  he  became  later 
— having  eased  his  professional  conscience,  testified  that 
Elizabeth  had  admitted  to  him  the  Hervey  marriage,  and 
that  he  was  in  the  room  when  she  was  delivered  of  the 

1  (1776),  20  How.  St.  Trials  at  p.  573. 
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child — but  only  in  attendance  for  emergency,  it  would 
seem,  and  not  actually  "  treating  the  case."  When  Lord 
Barrington,  a  later  witness,  was  questioned,  he  also,  while 
professing  the  utmost  willingness  to  testify  to  matters 
within  his  ordinary  knowledge,  objected  strenuously,  "  that 
as  a  man  of  honor,  as  a  man  regardful  ot  the  laws  of 
society,"  he  should  not  be  called  upon  to  reveal  any  con- 
fidential  communication  of  the  Duchess.  This  punctilio  of 
a  peer  was  more  puzzling  to  their  lordships  than  the  pro- 
fessional scruples  of  a  mere  surgeon  ;  nevertheless,  after 
much  debate  and  an  adjournment  for  discussion,  they 
decided  that  even  the  mutual  trust  reposed  in  one  another 
by  persons  of  pedigree  ought  not  to  stand  in  the  way  of 
the  Eternal  Verities.  So,  in  the  end,  the  poor  lady  through 
these  breaches  of  confidence  was  found  to  have  committed 
bigamy ;  but,  as  her  former  husband  had  become  an  earl, 
she,  whether  Duchess  of  Kingston  or  not,  was  a  peeress 
beyond  dispute  and  entitled  by  pleading  her  clergy  to  save 
her  lily  hand  from  the  burning  that  a  more  plebeian  mem- 
ber would  have  been  sentenced  to  endure.  Of  their  privi- 
lege she  availed  herself  and  escaped  with  a  solemn  warn- 
ing, not  to  give  away  that  hand  again  while  she  should  be 
"in  vinculis  matrimonii." 

This  question  of  privilege  between  clients  and  attorneys 
coming  up  later  in  Wilson  v.  Rastall *  Buller,  J.,  speaking 
generally  upon  the  subject,  uttered  that  obiter  lament,  over 
the  lack  of  a  like  privilege  for  confidential  communications 
generally,  and  particularly  those  to  medical  men,  which 
seems  to  have  borne  fruit  in  the  embodiment  in  the  revi- 
sion of  the  New  York  Statutes  of  that  section  creating  the 
patients'  privilege  which  has  been  copied,  with  more  or  less 
modification  into  the  statutes  of  half  the  other  States  and 
Territories  of  our  country  ;  not  including,  however,  New 
York's  close  neighbors,  New  Jersey  and  Massachusetts. 
Subsequently  the  question  came  up  again,  this  time  as 
affecting  medical  men,  in  Rex  v.  Elizabeth  Gibbons 2 
wherein,  defendant  being  on  trial  for  murder  of  her  bastard, 
Mr.  Cozzens,  a  surgeon,  was  called  to  prove  her  confession 

1  (1792)  4  Term  Rep.  753,  759;  see  the  note  of  the  Revisers,  citing 
this  case,  infra. 

2  (1823)  1  C.  &  P.  97;  cf.  Hawkins  Pleas  of  the  Crown,  Bk.  2,  C.  46, 
§88,  8th  ed.,  Curwood;  §92  Leache's  ed. 
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to  him  and  objected  to  testifying-  upon  the  ground  that  "  he 
was  attending  the  prisoner  in  his  capacity  of  surgeon."  To 
this  objection  Parke,  J.,  answered,  "  That  is  no  sufficient 
reason  to  prevent  a  disclosure  for  the  purposes  of  justice  "  ; 
since  which  day  the  point  does  not  appear  from  the  law 
reports  to  have  been  mooted  in  England. 

It  was  about  the  time  of  this  last  decision  that  the  New 
York  revisers  introduced  into  the  law  of  that  State  the 
patient's  privilege,  by  the  following  section  : 

"  No  person  duly  authorized  to  practice  physic  or  sur- 
gery, shall  be  allowed  to  disclose  any  information  which 
he  may  have  acquired  in  attending  any  patient  in  a  profes- 
sional character,  and  which  information  was  necessary  to 
enable  him  to  prescribe  for  such  patient  as  a  physician  or  to 
do  any  act  for  him  as  a  surgeon."  l 

This  innovation  was  supported  by  the  following  note : 

["  In  4  Term,  Rep.  580,  Buller,  J.  (to  whom  no  one  will  attribute  a  dis- 
position to  relax  the  rules  of  evidence),  said  it  was  '  much  to  be  lamented ' 
that  the  information  specified  in  this  section  was  not  privileged.  Mr. 
Phillips  expresses  the  same  sentiment  in  his  treatise  on  evidence,  p.  104.2 
The  ground  on  which  communications  to  counsel  are  privileged,  is  the  sup- 
posed necessity  of  a  full  knowledge  of  the  facts,  to  advise  correctly,  and  to 
prepare  for  the  proper  defense  for  prosecution  of  a  suit.  But  surely  the 
necessity  of  consulting  a  medical  adviser,  when  life  itself  may  be  in  jeopardy, 
is  still  stronger.  And  unless  such  consultations  are  privileged,  men  will 
be  incidentally  punished  by  being  obliged  to  suffer  the  consequences  of  in- 
juries without  relief  from  the  medical  art  and  without  conviction  of  any 
offense.  Besides,  in  such  cases,  during  the  struggle  between  legal  duty  on 
the  one  hand,  and  professional  honor  on  the  other,  the  latter,  aided  by  a 
strong  sense  of  the  injustice  and  inhumanity  of  the  rule,  will  in  most  cases 
furnish  a  temptation  to  the  perversion  or  concealment  of  truth,  too  strong 

1  N.  Y.  Rev.  Stats.  1st  ed.  Vol.  2,  p.  406,  Pt.  Ill,  Ch.  VII,  Tit.  Ill,  Art. 
8,  Sec.  73. 

2  As  Buller,  J.,  and  Mr.  Phillips  share  the  responsibility  of  this  experi- 
ment it  may  be  worth  while  to  note  just  what  they  did  say  on  this  point. 
In  Wilson  v.  Rastall,  supra,  Buller's  remarks  were  not  confined  to  regret 
of  the  lack  of  privilege  between  physician  and  patients,  but  he  lamented 
generally  that  confidence  should  ever  have  to  be  broken,  saying :  "  It  is  in- 
deed hard  in  many  cases  to  compel  a  friend  to  disclose  a  confidential  con- 
versation and  I  should  be  glad  if  by  law  such  evidence  could  be  excluded." 
To  this  broad  statement  he  adds  :  "  There  are  cases,  to  which  it  is  much  to 
be  lamented  that  the  law  of  privilege  is  not  extended  ;  those  in  which 
medical  persons  are  obliged  to  disclose  the  information  which  they  acquire 
by  attending  in  their  professional  characters.  This  point  was  very  much 
considered  in  the  Duchess  of  Kingston's  case  where  Sir  C.  Hawkins,  who 
had  attended  the  Duchess  as  a  medical  person,  made  the  objection  himself, 
but  was  overruled  and  compelled  to  give  evidence  against  the  prisoner." 
Mr.  Phillips  simply  quotes  Buller's  "  obiter  dicta." 
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for  human  resistance.  In  every  view  that  can  be  taken  of  the  policy, 
justice  or  humanity  of  the  rule,  as  it  exists,  its  relaxation  seems  highly  ex- 
pedient. It  is  believed  that  the  proposition  in  the  section  is  so  guarded, 
that  it  cannot  be  abused  by  applying  it  to  cases  not  intended  to  be 
privileged  "  *]. 

Whether  this  belief  of  the  Revisers — that  their  limita- 
tion of  the  privilege  to  cases  wherein  a  "  duly  authorized  " 
practitioner  should  be  interrogated  as  to  information 
acquired  "in  attendance  on  a  patient  in  a  professional 
character  "  and  "  necessary  to  enable  him  to  prescribe," 
etc.,  had  so  guarded  it  against  the  abuse  of  application  to 
cases  not  intended  to  be  privileged — has  proved  a  fond  hope 
or  not,  depends  upon  what  they  expected  to  effect.  If  they 
wished  to  protect  the  sick-room  secrets,  they  did  not  go 
far  enough.  In  that  event  they  should  have  limited  the 
privileged  information  either  to  that  acquired  by  licentiates 
only,  or  to  that  necessary  for  treating  the  case;  and  they 
should  have  made  a  substantive  penal  law  as  the  French 
have  done,  not  a  mere  rule  of  evidence.  If  they  expected 
to  close  the  door  to  fraud,  they  failed  of  success  for  they 
opened  that  door  particularly  wide.  They  were,  not  un- 
naturally, misled  by  a  false  analogy  between  the  patient 
consulting  a  medical  man  with  no  thought  and  with  little 
probability  of  litigation,  and,  in  most  cases,  with  no  aver- 
sion to  publicity,  and  the  client  consulting  an  attorney  upon 

1  Original  Reports  of  Revisers,  Vol.  V,  p.  34 ;  Rev.  Stats.  2  ed.,  Vol. 
Ill,  p.  737.  "The  struggle  between  legal  duty,  on  the  one  hand,  and  pro- 
fessional honor,  on  the  other,"  was  not  terminated  by  this  enactment  but 
was  rather  exaggerated,  though  altered,  in  character;  the  question  now 
being  whether  to  let  the  truth  come  out  or  to  stop  it  by  the  legal  plea  of 
privilege. 

The  substantial  modifications  of  the  Revisers'  draft  in  other  jurisdic- 
tions, may  thus  be  generally  summarized  :  The  omission  of  the  qualifying, 
words  "  duly  authorized,"  "regular"  or  "licensed"  before  the  physician 
thus  according  the  privilege,  apparently,  to  patients  treated  by  non- 
licentiates,  as  in  Alaska  and  North  Dakota  ;  the  use  of  the  words  "  against 
objection,"  implying  that  the  physician  may  testify  unless  objection  be  made, 
as  in  Alaska;  the  use  of  the  words  "  without  the  consent  of."  as  in  Cali- 
fornia and  Arizona,  implying  the  need  of  positive  consent ;  the  suspension 
of  the  privilege  in  actions  between  physician  and  patient,  where  the  treat- 
ment is  in  issue,  as  in  California;  the  use  of  the  word  "  confidential,"  as  in 
the  District  of  Columbia,  and  the  suspension  of  the  privilege  where  the  in- 
terests of  justice  require  it,  as  in  the  District  of  Columbia  and  North  Caro- 
lina ;  or,  more  specifically,  when  the  action  involves  the  issue  of  wrongful 
death  or  injury,  as  in  California ;  the  limitation  of  the  prohibition  to  testi- 
mony tending  to  "blacken  character,"  as  in  Pennsylvania;  and  the  pro- 
vision that  by  testifying  to  his  condition  the  patient  waives  the  privilege, 
as  in  Arizona,  Ohio,  Oklahoma  and  Oregon. 
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matters  of  law  with  a  strong  likelihood  of  being  involved  in 
litigation.  Undoubtedly  they  intended  to  give  the  patient, 
to  use  a  now  hackneyed  phrase,  a  shield  for  defense,  not  a 
weapon  for  aggression ;  nor  is  it  likely  that  they  contem- 
plated the  possibility  of  aiding  litigants  to  capitalize  their 
maladies  in  court  and  conceal  the  fraudulent  nature  of  their 
assets  :  yet  this  they  have  done. 

French  legislation  has  been  more  logical  in  regarding 
the  patient's  confidences  to  be  as  worthy  of  protection  out- 
side as  inside  the  court  room,  and  in  sanctioning  a  real 
"secret  medical"  by  making  their  disclosure,  except  under 
compulsion  of  law,  punishable  by  fine  and  imprisonment ;  * 
thus  treating  the  fulfillment  of  trust  as  a  public  duty,  not  a 
private  privilege.8  It  was  reserved  for  the  State  of  New 
York  and  its  imitators  to  achieve  the  incongruity  of  forbid- 
ding in  a  trial  between  private  parties  revelations  of  facts 
material  to,  and  even  constituting,  the  issues,  although  pub- 
lished already  to  the  world  in  medical  journals  3  or  certifi- 
cates made  pursuant  to  law  or  custom  ;  4  in  the  same  statute 
book  to  authorize  physical  examinations  of  a  party,  to  re- 
quire medical  men  to  report  contagious  diseases  and  to 
state  the  causes  of  death  and  incidents  of  birth  in  public 
certificates,  yet  to  forbid  an  attending  physician,  if  licensed, 
or  a  nurse,  if  registered,  to  tell  the  whole  truth  as  to  a 
physical  condition  displayed  in  open  court  by  the  patient,5 
while  at  the  same  time  compelling  qualified  medical  men,  if 
unlicensed  in  the  jurisdiction,  or  unregistered  nurses  to  re- 
veal the  most  sacred  confidences,  classing  with  these  non- 

1  "Code  Penal,  Art.  378. — Les  medecins,chirurgieursetautresofficiers  de- 
salt}, ainsi  que  les  pharmacieurs,  les  sages-femmes  et  autres  personnes 
depositaires,  par  etat  ou  profesion,  des  secrets  qu'on  leur  confie,  qui,  hors 
le  cas  ou  la  loi  les  oblige  &  se  porter  denonciateurs,  auront  revele  ces 
secrets,  seront  punis  d'un  emprissonnement  d'un  mois  h,  six  mois  et  d'une 
amende  de  cent  francs  a  cinq  cents  francs." 

2  What  is  said  in  this  article  of  French  Law  must  be  credited  for  the 
most  part  to  Dr.  Ch.  Vibert's  Precis  de  Medecine  Legale,  Paris  :  Baillieres 
et  fils,  1 896. 

IScherz/.  Met.  R.  R.  (1902)  1  App.  Div.  28. 

*  Davis  v.  Supreme  Lodge  Knights  of  Honor  (1900)  165  N.  Y.  159; 
Becker  v.  Met.  Life  Ins.  Co.  (1904)  99  App.  Div.  5;  reversing  (1900)  43 
Misc.  99;  Robinson  v.  Sup.  Council  (1902)  38  Misc.  97;  affirmed  177 
N.  Y.  564;  Carmichael  v.  John  Hancock  Co.  (1904)  90  N.  Y.  Supp.  1033. 

sDunkle  v.  McAllister  (1902)  70  App.  Div.  273. 
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licentiates  the  licensed  and  registered  dentists  who,  prac- 
tising in  a  special  department  of  medicine  and  surgery,  are 
required  by  the  law  to  pass  exacting  examinations  in  funda- 
mental branches  of  medical  science.1 

There  can  be  no  doubt  among  honorable  men  that  one 
of  a  physician's  highest  duties  is  to  keep  sacred  not  only  the 
intimate  knowledge  of  his  patient's  physical  condition  and 
affairs  acquired  in  the  protessional  relation,  but  especially 
all  that  he  learned  by  communications  or  observation  under 
the  seal  of  confidence ;  but  it  is  not  his  highest  duty  nor 
could  the  law  safely  allow  it  to  be  so  considered,  to  abstain 
from  testifying  whenever  in  his  judgment  an  answer  would 
involve  a  breach  of  professional  confidence.  The  popular 
idea  that  physicians  are  bound  absolutely  to  keep  secret 
their  knowledge  of  a  patient's  condition  is  mistaken  ;  were 
it  true,  the  obligation  would  be  broken  daily.  The  so-called 
Hippocratic  oath,  whether  rightly  attributed  to  the  Father 
of  Medicine  or  not,  once  generally  administered  by  schools 
and  preceptors,  but  now  largely  fallen  into  disuse,  expressed 
the  true  spirit  of  the  medical  man  :  "  I  swear  by  Apollo, 
the  physician,  and  ^Esculapius  and  Hygeia  and  Panacea 
and  all  the  gods  and  goddesses,  that,  according  to  my  ability 
and  judgment,  I  will  keep  this  oath  and  this  stipulation. 
*  *  *  Whatever  I  see  or  hear  in  the  life  of  men,  whether 
in  connection  with  my  professional  practice  or  not,  that 
ought  not  to  be  spoken  of  abroad,  1  will  not  divulge  ;  con- 
sidering that  all  such  knowledge  should  be  kept  secret.'* 
Here  is  no  vow  of  absolute  secrecy  ;  not  even  a  limitation 
of  duty  to  patients.  It  is  a  general  obligation  that  the  phy- 
sician will  abstain  from  gossip  and  observe  a  decent  regard 
for  the  privacy  of  all  men,  not  saying  what  in  his  judgment 

1  People  v.  DeFranc  (1895)  104  Mich.  563 ;  62  N.  W.  209.  The  status 
of  dentists  as  medical  men  is  not  adjudicated  in  New  York,  but  it  is  held 
that  there  is  no  privilege  preventing  a  druggist  from  testifying  to  a  prescrip- 
tion.    Deutschmann  v.  Third  Ave.  R.  R.  (1903)  87  App.  Div.  503. 

The  climax  of  burlesque  in  the  matter  of  privilege  was  reached  in 
Hendershott  v.  West.  Union  Tel.  Co.  (1898)  76  N.  W.  828.  A  telegraphed 
to  B,  a  veterinary,  to  attend  Bravo,  a  sick  horse.  The  telegram  was  de- 
layed and  Bravo  died.  A  sued  the  Company,  whose  counsel,  on  cross- 
examination,  asked  B  what  A  had  said  of  Bravo's  symptoms.  Objection 
to  this,  on  the  ground  of  privilege,  was  sustained  ;  but  on  appeal  it  was 
held  that  the  privilege  conferred  by  the  Iowa  code  on  communications  by 
patient  to  physician  does  not  apply  to  communications  made  by  a  horse, 
or,  more  fairly  speaking,  to  veterinaries. 
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were  better  left  unsaid.1  Under  no  higher  assurance  of 
secrecy  than  this,  generations  of  men  have  confided  their 
maladies,  and  their  griefs  as  well,  to  medical  advisers.  In 
half  of  the  United  States  they  still  have  no  higher  assur- 
ance, if  they  have  one  as  high.  And  it  may  well  be  doubted 
whether  any  appreciable  number  of  patients  have  been,  or 
to-day  are,  deterred  from  consulting  medical  men  by  fear 
that  their  confidences  might  be  disclosed  in  a  law  court. 

Litigation  is  too  uncommon  an  incident  in  the  life  of  the 
average  man  for  the  anticipation  of  it  to  prove  a  deterrent. 
Gossip,  on  the  other  hand,  and  the  desire  to  publish  scien- 
tific, or  pseudo-scientific  papers  are  constant  temptations  to 
violation  of  confidence. 3  Yet  the  physician  is  left  free 
under  our  law  to  prattle  at  will  of  his  patient's  condition 
and  affairs,    subject   in    remote  contingencies    to    a    civil 

1  In  many,  probably  in  the  great  majority,  of  the  medical  schools  neither 
this  oath,  nor  any  modification  of  it,  is  any  longer  required.  Of  the  three 
great  colleges  in  New  York  City,  the  Physicians  and  Surgeons,  University 
and  Bellevue  Hospital  Medical  College  and  Cornell,  only  the  first  named 
follows  the  ancient  custom,  administering  to  its  graduates  an  oath  includ- 
ing this  pledge  :  "  That  you  will  keep  private  and  inviolable  all  family 
secrets  which  may  be  confided  to  you  as  physicians,  and  will  protect,  so  far 
as  in  you  lies,  the  interests  committed  to  your  charge."  It  also  requires 
them  to  subscribe  a  solemn  pledge  that,  among  other  things,  they  "  will 
inviolably  keep  the  innocent  secrets  of  the  patients  and  their  families  for 
whom  we  (they)  may  be  called  to  prescribe." 

2  Phtsieurs  jurisconsultes  admettent  que  la  divulgation  du  secret 
ri est punissable  que  si  elle  a  etefaite  dans  V intention  de  nuireou  par  esprit 
decausticite',par  le  desir  d'alitnenter  la  malignite  au  tnoyen  de  co?ifidences 
indecentcs,  d' anecdotes  scandaleuses,"  etc.,  says  Vibert  (p.  786);  but  he 
adds  that  this  theory  was  effectively  refuted  by  the  judgment  of  the 
Tribunal  de  la  Seine  (March  11,  1885),  confirmed  on  appeal,  fining 
Doctor  Watelet  100  francs  for  publishing  in  le  Matin  a  letter  discussing 
the  malady  and  treatment  of  his  late  patient,  the  artist,  Bastien  Le  Page. 
The  decision  expressly  says  that  the  disclosure  could  only  palliate  but 
could  not  excuse  the  offense ;  the  physician's  motive  in  this  case  being  to 
defend  himself  from  criticism.  On  the  other  hand,  malicious  intent  natu- 
rally enhances  a  punishment,  as  in  the  case  of  one  Halbrand,  who  was  con- 
demned by  the  same  tribunal  (March  11,  1864)  to  a  year's  imprisonment, 
five  years  of  surveillance  and  to  pay  a  fine  of  500  francs  and  also  1,000 
francs  damages  to  the  aggrieved  patient,  for  giving  out  bills  for  collection 
and  enumerating  in  them  certain  maladies  and  their  supposed  source.  In 
a  somewhat  similar  case  in  New  York  recently,  where  a  physician  sued 
for  his  fees,  the  defendant's  attorney  demanded  a  bill  of  particulars. 
Under  the  French  law  the  patient  being  unable  to  waive  his  privilege,  which 
as  already  said,  belongs  to  the  public,  it  would  seem  that  such  a  bill  could 
not  be  rendered  even  if  demanded  except  at  the  risk  of  a  fine.  "  Quaere" 
could  it  have  been  offered  in  evidence  under  the  New  York  procedure 
if  the  patient  had  objected  on  the  trial  ?  It  would  seem  not,  under  the 
rule  laid  down  in  Clifford  v.  D.  &  R.  G.  R.  R.  Co.  (Supreme  Court  Ap. 
Div.  1  st  Dept.  March,  1906)  N.  Y.  L.  J.  March  27th,  1906. 


AN  ABUSED  PRIVILEGE.  397 

action  for  damages,  and  is  forbidden  to  speak  of  them  only 
when  the  interests  of  justice  demand  disclosure  of  that 
truth  which  the  patient,  it  may  be,  is  suppressing  or  mis- 
representing in  court. 

The  provisions  of  both  the  French  Statutes  and  our 
own  have  their  common  origin  in  the  general  and  laud- 
able sentiment  of  mankind  that  confidence  should  be  sacred. 
The  Revisers  did  not  use  the  word  "  confidence  "  but  the 
Code  Penal  does,  "  des  secrets  qu'on  leur  confie."  But  de- 
spite this  clear  language,  it  is  said  by  text  writers  that 
article  378  embraces  not  only  what  has  been  confided  to 
the  physician  but  also  whatever  he  has  learned  in  his  pro- 
fessional capacity;  and  it  will  be  noted  that  there  is  no 
limitation  corresponding  to  our  requirement,  that  the 
privileged  information  should  have  been  necessary  for  the 
treatment  of  the  case  or  to  enable  the  medical  person  to  act 
in  a  "  professional  capacity."  It  has  become  a  rule  among 
French  physicians,  says  Vibert,  to  refuse  to  life  insurance 
companies,  certificates  as  to  the  health  and  antecedents  of 
the  patients,  or  certificates  as  to  the  cause  of  death  of  the 
insured.  Of  course  the  physicians  of  the  companies  do 
not  stand  in  the  confidential  relation  of  physician  to  those 
whom  they  examine  for  their  employers. 

Another  point  of  infinite  importance  to  the  welfare  of 
the  State  is  formally  discussed  by  the  French  writers, 
namely,  whether  a  physician  is  justified  in  revealing  the 
condition  of  a  patient,  about  to  marry,  in  reply  to  inquiries 
by  the  family  of  the  affianced  one.  Vibert  says  he  knows 
of  no  adjudicated  cases  on  the  point,  but  that  all  text 
writers,  and  notably  Brouardel,  are  unanimously  of  opinion 
that  such  information  should  be  refused.  And  yet  he  says 
(p.  794)  that  a  physician  who,  obeying  article  378,  should 
fail  to  inform  a  wet  nurse  of  an  infectious  congenital 
malady  affecting  a  child,  would  not  only  be  guilty  of  a  base 
act,  but  would  be  liable  to  an  action  for  any  damages  sus- 
tained by  the  nurse  ;  citing  to  this  point  a  decree  of  the 
"  Cour  de  Dijon  "  (May  14,  1866V 

1  "  Le  Medecin  qui  sciemment  laisse  ignorer  a  une  nourrice  les 
dangers  auxquels  V expose  V allaitment  d'un  enfant  atteint  de  syphilis 
congenitale  peut  etre  declare  responsable  du  prejudice  cause  par  sa  retis- 
cence.  II  ne  saurail  pretendre  qu'appele  a  donner  des  soins  a  V enfant 
seul,  il  ri avail  pas  a  se  preoccuper  du   danger  que  peut  courir  la  nour- 
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It  is  also  laid  down  by  Vibert  that  a  physician,  who 
should  reveal  to  an  employer  the  maladies  of  a  servant  or 
other  employee,  would  be  liable  to  prosecution  by  the  per- 
son so  betrayed.  But  certainly  if  good  morals  require  a 
physician  to  safeguard  a  hired  nurse  against  her  charge, 
and  if  failure  so  to  do  would  subject  him  to  damages,  much 
more  would  it  seem  to  be  a  duty  to  anticipate  the  calamity 
and  protect  innocent  womanhood  from  a  marriage  sure  to 
entail  misery  upon  her  and  her  offspring. 

Vibert  recognizes  this  logic,  and  admits  that  in  gross 
cases, — cases  wherein  a  man,  if  such  an  one  may  be  so  called, 
incapable  of  appeals  to  honor  or  sense  of  right  persists  in  a 
marriage  against  which  he  has  been  warned  by  the  physi- 
cian,— it  may  be  the  latter's  duty  to  avert  the  threatened 
wrong  by  disclosing  the  truth. 

So,  too,  in  the  matter  of  declaring  births  a  question  of 
professional  honor  arises  that  the  French  writers  feel  bound 
to  take  into  account. 

"Oncomprend  que  lorsquil  sagitd'unefemme  nonmariee, 
ou  d'une  femme  separee  de  son  man,  il  peut  arriver  que  celle-ci 
ait  le  plus  grand  inttret  a  cacher  son  accouchement,  quelle  ne 
se  fie  au  medecin  que  sous  le  sceau  du  secret." 

This  problem  seems  to  have  been  passed  upon  in  the 
courts  with  the  result  that  it  is  held  to  be  a  sufficient  com- 
pliance with  the  law  for  the  physician  to  report  the  bare 
fact  of  the  birth  without  giving  the  names  of  parents  or 
even  the  house  number  or  street  of  the  mother's  residence  ; 
a  solution,  however,  confessedly  of  little  effect  in  securing 

rice  :  un  pareil  systeme,  qui  blesse  les  lois  de  la  morale,  ne  pent  Hre  in- 
voque  contre  une  nourrice,  &  laquellc  sa  situation  me  me  impose  une 
confiance  necessaire  dans  le  medecin  choisi par  la  famille  de  V enfant." 

"  Dans  certains  cas  la  conduit e  du  Dr.  Gaide  s' impose  comme  une 
veritable  obligation  de  conscience.  Quand  un  syphilitique  est  en  pleine 
piriode  contagieuse,  quit  a  resist  e  a  toutes  les  representations  que  lui 
a  faites  son  medecin,  que  dument  averti  des  dangers  qu'il  fait  courir  d 
sa  future  famille,  il  se  montre  cependant  resolu  d  passer  outre,  nou 
Pensons  que  son  medecin  s'exposerait  d  de  cruets  remords,  s'il  laissait 
s ' accomplir  un  marriage  dans  de  tclles  conditions,  en  refusant  au  pere  de 
la  fiancee  tout  avertissement  sur  les  desaslres  qui  en  seront  la  consequence. 
L' opinion  du  Dr.  Gaide,  avec  les  reserves  dont  il  I'accompagne,  pardit 
done  fort  juste,  et  il  est  probable  qu' a  I' occasion,  la  majorite  des  mede- 
cins  s'y  conformeraient."  And  he  suggests  that  in  such  an  event  the 
physician  would  not  be  likely  to  risk  a  suit  for  damages  inasmuch  as 
the  patient  would  not  willingly  make  public  his  condition.  He  does  not 
touch,  however,  upon  the  possibility  of  suit  following  error  real  or  alleged 
in  diagnosis. 
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the  desired  secrecy  in  rural  districts.  There  remain  other 
puzzles.  Article  378  of  the  Penal  Code  exempts,  as  has  been 
seen,  cases  in  which  the  physician  is  required  by  law  to 
lodge  complaints.  What  those  cases  are  seems  to  be  unde- 
termined. Article  30of  the  "  Code d'instruction  criminelle," 
requires  every  witness  of  an  attempt  against  the  public 
safety  or  an  individual's  life  or  property,  to  report  it  to  the 
proper  authority.  But  there  is  no  penalty  attaching  to  dis- 
obedience of  the  command,  and  herein  is  a  loophole  of  escape 
for  one  who  desires  to  guard  the  patient's  secret.  When  it 
comes  to  testifying  in  court,  however,  Article  80  of  that 
Code  provides  a  fine  not  exceeding  100  francs  for  any  one 
refusing  to  obey  subpoena  and  an  order  compelling  attend- 
ance, analogous  to  our  bench  warrant.  And  it  has  been 
held  that  while  a  physician  cannot  decline  to  answer  on  the 
ground  that  he  acquired  the  information  sought  to  be 
elicited  in  the  practice  of  his  profession,  since  that  would 
leave  evidence  dependent  upon  the  whim  of  the  witness,  yet 
one  may  decline  to  answer  on  the  ground  that  this  informa- 
tion was  confided  to  him  under  the  seal  of  the  secrecy  to 
which  he  is  bound  by  his  profession.  Accordingly  in  the 
year  1853  Dr.  Cayeaux  being  questioned  as  to  certain 
facts  learned  by  him  in  the  course  of  his  practice,  hit  off 
this  happy  formula,  that  Vibert  seems  to  regard  as  accept- 
able to  the  courts  :  "  I  consider  as  confidential  the  relations 
bv  which  I  acquired  knowledge  of  the  facts  to  which  the 
question  relates,  and  therefore  cannot  answer."  This  non- 
committal formula,  says  our  author,  evinces  a  sublety 
worthy  of  the  schoolmen,  safeguards  all  the  patient's  inter- 
ests ;  whereas  to  say  explicitly  that  the  facts  had  been 
acquired  in  confidence  would  be  to  admit  that  there  was  an 
important  secret  to  conceal. 

The  obligation  of  secrecy  being  in  the  public  interest 
cannot  be  waived,  as  with  us,  by  the  patient.  Accordingly 
the  Court  of  Grenoble  on  August  23,  1828,  held  in  a  wo- 
man's action  for  separation  that  she  could  not  question  her 
physician  as  to  her  physical  condition. 

A  curious  resultant  of  the  opposition  between  the  pro- 
fessional secret  and  the  law  requiring  witnesses  to  appear 
and  testify  was  manifested  in  the  case  of  Doctor  Berrut  sub- 
poenaed before  the  "  Cour  d'Assizes  de  la  Seine  "  in  a  case 
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of  abortion.  Having-  a  logical  mind  the  doctor  refused  to 
be  sworn,  saying-  that  the  oath  required  him  to  tell  the 
whole  truth,  while  to  do  so  would  be  incompatible  with  the 
professional  duty  of  secrecy.  The  Court  held,  however, 
that  as  §  317  of  the  "  Code  d'instruction  criminelle  "  required 
every  witness  to  be  sworn,  and  as  no  law  dispensed  with  this 
requirement  in  physicians,  Article  378  only  providing  that 
they  should  not  disclose  secrets  confided  to  them  in  the 
practice  of  the  profession,  therefore  Dr.  Berrut  should  be 
considered  as  disobeying  the  subpoena  and  fined  100  francs. 

This  sketch  of  the  French  Law  as  expounded  in  Vibert 
and  still  more  fully  by  Brouardell1  serves  to  give  an  idea 
of  the  questions  arising  under  a  Code  of  Substantive  law 
penalizing  any  revelation  of  the  patient's  secret  and  they 
are  well  worth  contrasting  with  those  arising  under  our 
Codes  of  Procedure  the  prohibitions  of  which  are  without 
sanction. 

It  is  particularly  worthy  of  reflection  that  while  our 
various  health  laws  require  medical  men  to  report  con- 
tagious diseases  under  penalties  for  refusal,2  the  most  dan- 
gerous of  those  diseases  are  not  officially  scheduled  as  con- 
tagious and  are  never  reported.  On  this  matter  there 
appears  to  be  an  awakening  of  late  among  medical  men 
and  laymen  to  the  need  of  making  organized  efforts  to 
check  the  spread  of  maladies  that  modern  medicine  recog- 
nizes to  be  the  greatest  scourges  of  humanity,  the  hitherto 
unrecognized  causes  of  woes  unnumbered.  Much  has  been 
accomplished  in  reconciling  public  opinion  to  active  meas- 
ures against  tuberculosis.  The  cause  of  sanitary  and 
moral  prophylaxsis  has  greater  tasks  ahead  in  bringing 
about  the  union  of  sane  minds  with  sound  bodies.  Its  ob- 
jective point  is  clear  enough  ;  what  is  obscure  is  the  best 
method  of  planning  its  campaigns.  But,  whatever  method 
be  adopted,  the  legal  relation  to  them  of  the  medical  secret 
is  bound  to  be  of  vital  importance. 

It  is  only  necessary  to  examine  some  of  the  reported 

1  Le  Secret  Medical  Honoraire,  manage,  assurances  sur  la  vie,  decla- 
ration de  naissance,  expertise,  temoinage,  etc.     Paris,   1893.     pp.  280. 

2  See  "  Duty  as  to  Contagious  Diseases,"  in  the  present  writer's  gen- 
eral article,  entitled  "  Of  Certain  Legal  Relations  of  Physicians  and  Sur- 
geons to  their  Patients  and  to  One  Another,"  in  Hamilton  Godkin's  System 
of  Legal  Medicine,  vol.  1,  p.  633,  and  cases  there  cited. 
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cases  in  which  the  patient's  privilege  is  involved  to  find 
results  that  the  Revisers  of  the  New  York. Statutes  and 
their  imitators  certainly  could  not  have  anticipated. 
Twelve  years  ago  the  present  writer  attempted  in  the 
general  article  upon  the  legal  relations  of  physicians  and 
patients  (cited  supra)  to  express  the  purpose  and  results 
up  to  that  time  of  this  legislation  so  far  as  limited  space 
would  allow.1  Since  then  cases  have  multiplied,  and 
statutory  changes  have  been  made,  some  of  which  will  be 
here  examined.  They  tend  to  increase  the  difficulty  of 
ascertaining  truth  in  cases  that  present  as  an  issue  the 
physical  or  mental  condition  of  a  party,  or  of  a  decedent 
whose  representative  is  a  party,  to  an  action. 

It  is  falsehood's  nature  to  grow  rapidly ;  and  while  a 
statute  that  commands  the  suppressio  veri  is  not  so  evil  as 
one  would  be, — happily  it  is  not  yet  existent, — requiring 
the  expressio  falsi;  the  former  is  nevertheless  on  the 
defensive.  It  must  show  justification  by  good  works. 
Judging  by  this  standard  the  Revisers'  experiment  after 
the  test  of  nearly  a  century  does  not  appear  to  have  ac- 
complished its  benign  purpose.  Its  safeguards  have  been 
insufficient ;  and  Professor  Wigmore's  criticism  of  the  pres- 
ent rule2  is  not  without  justification,  sweeping  as  it  is. 
The  privilege,  designed  as  a  shield  to  the  innocent,  has 
proved  a  handy  weapon  eagerly  seized  by  unscrupulous 
attorneys  and  reluctantly  availed  of  by  their  more  con- 
scientious fellows,  whose  sense  of  professional  honor,  as 
distinguished  from  the  other  kind,  seems  to  impose  upon  them 
the  obligation  of  utilizing  every  legitimate,  or  rather  law- 
ful, means  for  winning  the  client's  cause,  constraining  them 
to  raise  the  objection  of  privilege,  as  they  plead  the  de- 
fences of  limitations  and  usury.  The  climax  of  the  farce- 
tragedy  comes  when  murderers3  and  ravishers4  invoke 
their  victims'  privilege  to  cover  their  own  guilt,  thus 
forcing  courts  to  construe  away  the  plain  letter  of  the  law 

1  Hamilton's  Legal  Medicine  625.     Cited  in  4  Wigmore  on  Evidence 
3350- 

2  4  Wigmore  on  Evidence  §  2380  et  seq. 

3  People  v.  Pierson  (1880)  79  N.  Y.  424 ;  People  v.  Harris  (1893)  136 
N.  Y.  423. 

4  State  v.  Depoistor  (Nev.  1891)  25  Pac.  1000;  James  v.  State  (Wis. 
1905)  102  N.  W.  320. 
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in  order  that  its  spirit  may  not  be  thwarted.  And  it  is  prob- 
ably not  exaggeration  to  say  that  few  cases  can  be  found 
in  the  reports  wherein  a  plaintiff  claiming  damages  for  per- 
sonal injuries  has  invoked  this  privilege  for  any  other  pur- 
pose than  to  conceal  what  in  honesty  should  have  been 
made  known  and  what,  in  so  far  as  it  affected  his  privacy, 
he  was  not  at  the  time  to  a  greater  or  less  extent  exhibiting 
in  the  action. 

The  New  York  statute,  which,  being  the  type,  best  serves 
as  a  text,  remained  as  drafted  by  the  Revisers  until  the  year 
1876,*  when  it  was  incorporated  into  the  short-lived  Code 
of  Remedial  Justice  with  a  change  of  phraseology  substi- 
tuting the  words  "necessary  to  enable  him  to  act  in  that 
capacity,"  for  the  original  words,  "  necessary  to  enable  him 
to  prescribe  for  such  patient  as  a  physician  or  do  any  act  for 
him  as  a  surgeon."     A  new  section  was  also  drafted2  pro- 

'Sec.  834,  LL.  1876. 

2  Johnsons.  Johnson  (N.  Y.  1835)  14  Wend.  637,  holding  that  the  privi- 
lege was  the  patient's  and  not  the  physician's  and  could  be  waived  by  the 
former  only,  had  been  construed  by  some  to  mean  that  there  was  no  privilege 
on  a  default.  Accordingly  the  framers  of  the  Code  of  Remedial  Justice  in 
transferring  thereto,  as  §§  833, 834  and  835,  the  provisions  of  the  Revised  Stat- 
utes, making  privileged  communications  to  clergymen,  medical  men  and 
attorneys,  undertook  to  meet  that  construction  by  the  following  section,  the 
italics  being  ours.  "  §  836.  The  last  three  sections  apply  to  any  examination 
of  a  person  as  a  witness,  unless  the  person  confessing,  the  patient,  or  the 
client,  as  the  case  requires,  is  present  or  represented  by  counsel,  and  does 
not  object  to  the  testimony."  In  the  following  year,  Chapter  416  of  the 
Laws  of  1877,  changed  this  section  to  read.  "  Section  836.  The  last  three 
sections  apply  to  every  examination  of  a  person  as  a  witness,  unless  the  pro- 
visions thereof  are  expressly  waived  by  the  person  confessing,  the  patient 
or  the  client."  Chapter  381  of  the  Laws  of  1891  amended  the  section  to 
provide  for  waiver  on  trial  and  to  read.  "  The  last  three  sections  apply  to 
any  examination  of  a  person  as  a  witness  unless  the  provisions  thereof  are 
expressly  waived  upon  the  trial  or  examination  by  the  person  confessing, 
the  patient  or  the  client.  But  a  physician  or  surgeon  may  upon  a  trial  or 
examination  disclose  any  information  as  to  the  mental  or  physical  condition 
of  a  patient  who  is  deceased  which  he  acquired  in  attending  such  patient 
professionally,  except  confidential  communications  and  such  facts  as  would 
tend  to  disgrace  the  memory  of  the  patient,  when  the  provisions  of  section 
eight  hundred  and  thirty-four  have  been  expressly  waived  on  such  trial  or 
examination  by  the  personal  representative  of  the  deceased  patient  or  if  the 
validity  of  the  last  will  and  testament  of  such  deceased  patient  is  in  question, 
by  the  executor  or  executors  named  in  said  will."  Chapter  5 14  of  the  Laws  of 
1892,  added  to  the  section  after  the  words  "  executors  named  in  said  will  " 
the  following,  "or  the  surviving  husband,  widow,  or  any  heir-at  law, 
or  any  of  the  next  of  kin  of  such  deceased  or  any  other  party  in  in- 
terest." What  is  to  happen  when  representatives  disagree  is  not 
provided  for.  Any  of  them  may  exercise  rights  Re  Hopkins  (1902) 
73  App.  Div.  559;  reversed  on  another  point,  172  N.  Y.  360.  The 
amendment  also  provides  that  an  attorney  subscribing  a  will  as  a 
witness    may   testify    on     its   probate.      Chapter   295   of   the   Laws     of 
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viding  for  waivers,  which  was  amended  in  the  following 
year,  when  the  said  Code  took  its  present  name,  i.  e.,  Code 
of  Civil  Procedure.  In  1904  "  professional  and  registered 
nurses  "  were  included  with  physicians,  and  in  1905  a  fur- 
ther addition  was  made  in  order  to  afford  evidence  of  crime 
committed  upon  children  under  the  age  of  consent:  so  that 
to-day  the  Code  of  Civil  Procedure,  §834,  reads  as  follows: 

"  §  834.  A  person,  duly  authorized  to  practice  physic  or 
surgery,  or  a  professional  or  registered  nurse,  shall  not  be 
allowed  to  disclose  any  information  which  he  acquired  in 
attending  a  patient,  in  a  professional  capacity,  and  which 
was  necessary  to  enable  him  to  act  in  that  capacity ;  unless, 
where  the  patient  is  a  child  under  the  age  of  sixteen,  the  in- 
formation so  acquired  indicates  that  the  patient  has  been 
the  victim  or  subject  of  a  crime,  in  which  case  the  physician 
or  nurses  may  be  required  to  testify  fully  in  relation  thereto 
upon  any  examination,  trial  or  other  proceeding  in  which 
the  commission  of  such  crime  is  a  subject  of  inquiry." 

It  is  noteworthy  that  this  exception  allowing  physicians 
and  nurses  to  testify  as  to  crime  committed  upon  the  patient 
being  confined  to  cases  of  infants  does  not  affect  the  doc- 
trine of  the  Pierson  and  Harris  cases,  supra,  nor  does  it  en- 

1893  further  amended  the  section  by  providing  that  in  actions  to  recover 
damages  for  personal  injuries  the  testimony  of  members  of  medical  staffs 
of  hospitals,  dispensaries  or  other  charitable  institutions  as  to  the  knowledge 
they  had  acquired  professionally  should  be  taken  before  a  referee;  provid- 
ing, however,  that  the  judge  might  also  in  his  discretion  order  a  subpoena 
to  issue.  A  convenience  for  the  staff  ;  but  expensive  to  litigants.  Chapter 
53  of  the  Laws  of  1899  added  to  this  section  these  words  :  "  The  waivers 
herein  provided  for  must  be  made  in  open  court,  on  the  trial  of  the  action, 
or  proceeding,  and  a  paper  executed  by  a  party  prior  to  the  trial,  provid- 
ing for  such  waiver  shall  be  insufficient  as  such  a  waiver.  But  the  attor- 
neys for  the  respective  parties,  may  prior  to  the  trial,  stipulate  for  such 
waiver,  and  the  same  shall  be  sufficient  therefor."  This  last  amendment 
was  intended  presumably  to  provide  against  unconscious  waivers  by  appli- 
cants for  insurance  policies  in  signing  their  applications.  But  why,  in  order 
to  achieve  this  object  should  the  New  York  statute  book  be  decorated  with 
a  rule  reversing  the  Aristotelian  axiom  that  the  whole  is  greater  than  a 
part,  and  the  ordinary  principle  of  law  that  an  agent  can  have  no  greater 
power  than  his  principal  ?  Why  should  the  patient  be  forbidden  to  waive 
his  own  privilege  out  of  court,  while  the  attorney  on  a  contingent  fee  is  al- 
lowed to  do  so  ?  Thus  modern  legislation  meets  special  cases.  Chapter 
331  of  the  Laws  of  1904  incorporated  in  this  section  after  the  words  "  phy- 
sician or  surgeon  "  the  words  "  or  a  professional  or  registered  nurse."  Fi- 
nally Chapter  331  of  the  Laws  of  1905  added  to  section  834  the  words 
stated  in  the  text  to  be  intended  for  children  under  the  age  of  consent  to 
wit :  "  unless,  where  the  patient  is  a  child  under  the  age  of  sixteen,  informa- 
tion so  acquired  indicates  that  the  patient  has  been  the  victim  or  subject  of 
a  crime,"  etc. 
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large  the  law  beyond  the  construction  of  the  court  in  the 
Depoister  case,  supra. 

Having  created  this  privilege  for  patients,  the  Revisers 
considered  their  work  finished,  and  made  no  provision  for 
its  waiver.  A  party  was  not  bound  to  avail  himself  of  his 
privileges,  which,  as  stated  in  the  note,  it  was  early  held 
belong  to  the  patient  and  not  to  the  physician.1 

The  early  judicial  tendency  was  to  construe  the  statute 
strictly,2  so  as  to  confine  the  privilege  to  confidential  com- 
munications, and  to  imply  waivers;  and  even  after  the 
amendment  of  1877  (note  supra)  the  physician,  in  the  ab- 
sence of  objection,  was  allowed  by  the  New  York  rule  to 
testify  as  to  privileged  matter;3  although  Cooley,  J.,  ex- 
pressed in  harsh  terms  his  opinion  that,  under  the  Michigan 
statute,  identical  with  that  of  New  York,  even  a  mere  com- 
missioner to  take  testimony  should  have  excluded  certain 
evidence  "sua  sponte."4  It  seemed  at  first  blush  clear 
enough  that  a  person  putting  his  infirmity  in  evidence  for 
the  sake  of  damages  waived  its  secrecy  and  opened  the  door 
for  the  whole  truth  relating  to  it.  And  so  in  the  Treanor 
case6  it  was  held,  by  a  very  able  Judge,  to  be  error,  after 
plaintiff  had  minutely  testified  to  her  injury,  to  exclude 
her  physician's  testimony  as  to  what  he  had  found  it  to  be. 
It  was  said  that  the  express  waiver  prescribed  by  the 
statute  might  be  inferred  from  conduct,6  and  therefore  that 
where  A  testifies  to  a  confidential  interview  with  his 
physician,  the  latter  may  be  called  to  contradict  the 
patient.  It  was  also  suggested  that  as  the  privilege  was 
given  to  enable  a  patient  to  hide  his  maladies,  it  was  not 
available  in  a  case,  like  that  at  bar,  to  exclude  testimony  to 

1  Johnson  v.  Johnson,  supra. 

2  Earl,  J.  Edingtont/.  ^tna  Life  Ins.  Co.  (1879)  77  N.  Y.  564.;  Grattan 
v.  Met.  Life  (1880)  80  N.  Y.  281.  He  gave  up  his  contention  in  Renihan  v. 
Dennin  (1886)  103  N.  Y.  573.  Cf.  Linz  v.  Life  Ins.  Co.  (1880)  8  Mo.  App. 
363,  disapproved  in  Kling  v.  City  of  Kansas  (1887)  27  Mo.  App.  231  ; 
Gartside  v.  Ins.  Co  (1882)  76  Mo.  446. 

3  Hoyt  v.  Hoyt  (1889)  112  N.  Y.  493,  515. 

4  Storrs  v.  Scougale  (1882)  48  Mich.  387,  a  gross  case  ;  cf.  Re  Hannah 
(1887)  11  N.  Y.  St  R.  807. 

6  Treanor  v.  Man.  Ry.  Co.  (Pryor,  J.,  1891)  16  N.  Y.  Supls.  536 ;  28  Ab. 
N.  C.  47  ;  41  N.  Y.  St.  R.  614. 

6  Citing  Re  Coleman  (1888)  m  N.  Y.  220. 

7  Citing  Marx  v.  Man.  R.  R.  Co.  (1890)  56  Hun  575  ;  McKinney  v.  R. 
R.  (1887)  104N.  Y.  352,  355. 
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the  effect  that  the  patient  was  sound  physically  though 
morally  rotten.1  But  it  was  said  later  in  the  Court  of 
Appeals2  and  the  Appellate  Division  that  the  Treanor 
case  went  too  far,  and  that  the  Marx  case  was  open  to 
doubt ;  but  in  making  this  criticism  of  those  cases,  the 
court  of  last  resort  also  said,  all  concurring,  that  the  de- 
cision of  its  own  Second  Division  in  Record  v.  Village  of 
Saratoga  Springs3  was  unsound  in  holding  that  plaintiff 
could  call  as  her  witness  one  of  two  physicians,  attending 
her  at  the  same  time  and  yet  plead  her  privilege  to  shut 
the  mouth  of  the  other.  If  this  were  so,  said  the  Court, 
"the  statute  would  seem  to  be  a  serious  obstacle  in  such 
cases  to  the  attainment  of  truth  and  justice."  Yet,  although 
by  this  decision  the  Record  case,  on  this  point,  would  seem 
to  be  overruled,  subsequent  decisions  do  not,  apparently, 
so  regard  it,4  and  Hope's  case5  decided  by  a  bare  majority, 
remains,  holding  that  if  A  be  attended  for  the  same  malady 
by  different  physicians  at  different  times,  he  may  call  one  of 
them  to  testify  without  waiving  his  privilege  as  to  the  other. 
The  Court  said,  in  Morris  v.  Railway,  supra,  that  there 
was  a  great  difference  between  the  case  of  two  physicians 
simultaneously  attending  a  patient  and  that  of  two  attend- 
ing him  on  different  occasions.  There  is  manifestly  a  dif- 
ference in  the  facts  ;  but  is  it  quite  clear  that  the  difference 
in  principle  is  so  great  as  to  justify  an  inference  that  the 
statute  is  any  less  "  a  serious  obstacle  to  the  attainment  of 
truth  and  justice  "  in  one  class  of  cases  than  in  the  other? 
The  distinction  is  there,  but  is  the  explanation  more  satis- 

1  Citing  People  v.  Schuyler  (1887)  106  N.  Y.  298,  which  also  left  this 
point  open. 

2  Morris  v.  Railway  Co.  (1890)  148  N.  Y.  88,  93  ;  cf.  Rauh  v.  Deutscher 
Verein  (1898)  29  App.  Div.  483  ;  Fox  v.  Turnpike  Co.  (1901)  59  App.  Div. 
363;  Dunkle  v.  McAllister  (1902)  70  App.  Div.  273. 

3  (1890)  120  N.  Y.  646,  aff  g  without  opinion  (1887)  46  Hun  448. 

*  Hennessy  v.  Kelley  (1900)  55  App.  Div.  449,  wherein  Williams,  J., 
writing  for  the  unanimous  Appellate  Division  in  the  4th  Dept.,  says  (p. 
453)  that  Barker  v.  Cunard  Co.  (1898)  157  N.  Y.  693,  (aff'g  without 
opinion  91  Hun  495)  followed  the  Hope  and  Record  cases. 

5  Hope  v.  T.  &  L.  R.  R.  Co.  (1888)  no  N.  Y.  643,  affg  without 
opinion  40  Hun,  438,  cf.  dissenting  opinion  of  McLaughlin  and  Rumsey, 
J  J.,  in  Rauh  v.  Deutscher  Verein,  supra,  at  498  ;  Barker  v.  Cunard  S.  S. 
Co.  (1895)  91  Hun  495,  157  N.  Y.  693;  Duggan  v.  Phelps  (1893)  82  App. 
Div.  509. 
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factory  than  that  given  by  the  grave  humor  of  Sir  Thomas 
Brown  for  another  difference  : 

"  Why,  says  the  Spaniard,  '  Sefior  Si ': 
The  Italian,  '  Si  Signor?' 
Because  the  one  puts  that  behind, 
The  other  puts  before." 

It  seems,  then,  to  be  the  law  in  New  York  that  a  patient 
by  testifying  on  the  trial  as  to  what  his  doctor  said  or  did, 
may  waive  his  privilege  so  far  as  to  allow  his  physician  to 
be  called  in  rebuttal ;  yet  to  testify  himself  and  call  physi- 
cians to  testify  as  to  his  infirmity,  which  he  has  put  in  issue, 
does  not  ipso  facto  waive  his  right  to  prevent  his  other 
physicians  from  telling  the  truth  about  it ;  and  the  Treanor 
case  to  the  contrary,  is  discredited.1  The  Marx  case  is 
differentiated  from  the  Treanor  case  by  the  fact  that  in  the 
former  the  patient,  by  testifying  to  what  the  physician  had 
said,  made  the  doctor's  testimony  as  to  that  which  took  place 
competent  in  rebuttal,  on  the  theory  that  if  the  patient  sets 
the  consultation-room  door  ajar  his  adversary  may  push  it 
open.  Disciples  of  the  "  Angelical  Doctor "  would  in- 
stantly puncture  this  fallacy,2  and,  as  above  said,  the  case 
is  classed  as  doubtful. 

In  Rauh  v.  Deutscher  Verein3  this  question  of  implied 
waiver  was  elaborately  discussed  in  the  opinions  of  the 
three  prevailing  and  two  dissenting  justices.  That  action 
sought  damages  for  personal  injuries.  Plaintiff  testified  to 
her  treatment  at  a  hospital  during  a  long  period.  On  cross- 
examination  she  named  one  Dr.  T.  as  the  physician  treating 
her,  so  says  the  prevailing  opinion  ;  the  dissenters  say  she 
identified  Dr.  C.  as  the  operating  surgeon.  However  this 
fact  may  be,  the  prevailing  opinion  held  that  by  testifying 

1This  seems  also  to  be  the  Indiana  rule  ;  Citizens  St.  R.  Co.  v.  Shep- 
herd (Ind.  1902)  65  N.  E.  765,  but  not  in  Missouri,  Highfill  v.  Mo.  P.  Ry. 
Co.  (1892)  93  Mo.  App.  219,  but  cf.  Holloway  v.  Kansas  City  (Mo.  1904) 
82  S.  W.  89,  or,  of  course,  in  any  jurisdiction  providing  by  statute  to  the 
contrary. 

In  Rauh's  case,  supra,  it  was  said,  in  the  dissenting  opinion,  page 
498,  "  A  waiver  may  be  inferred  from  circumstances,  but  there  must  be 
something  present  from  which  it  can  be  at  least  inferred  that  the  party 
waiving  does  so  willingly,  voluntarily,  purposely  and  intentionally."  Now 
where  A  has  lied  as  to  the  case,  or  as  to  what  the  physician  said  of  it,  one 
cannot  infer  that  he  would  willingly  waive  his  right  to  prevent  the  latter 
from  telling  the  truth,  ergo,  he  has  not  waived  it. 
^Supra. 
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that  she  had  been  operated  on  six  times,  etc.,  and  that  she 
knew  pieces  of  bone  had  been  taken  from  her  leg  because 
she  heard  the  doctors  say  so,  she  waived  her  privilege,  and 
it  was  therefore  error  of  the  trial  court,  to  rule  that  defend- 
ant could  not  obtain  from  Dr.  T.  "  a  disclosure  of  what  he 
ascertained  by  an  examination  of  this  woman  while  she  was 
his  patient."  It  was  said  that  the  Morris  case  neither  dis- 
approved nor  overruled  the  Marx  case,  the  conclusion  of 
which  is  "  unassailable,''  and  held  that  "if  the  privilege  is 
once  waived  by  the  patient,  the  waiver  extends  to  the 
whole  professional  conduct  of  the  physician,"  since  a  party 
cannot  "  sever  her  privilege  and  waive  it  in  part  and  retain 
it  in  part  ;  "  from  which  it  would  seem  to  follow  that  the 
patient,  if  he  testify  to  any  fact  of  the  physician's  treatment, 
opens  the  door  not  only  to  contradiction  upon  that  specific 
point,  but  to  an  exhibition  of  the  entire  course  of  treatment.1 
Subsequently  in  another  case  wherein  a  defendant  called 
plaintiff's  physician,  it  was  held  that  the  latter's  examination 
must  be  limited  to  a  contradiction  of  the  patient's  testi- 
mony as  to  acts  or  statements  by  him  in  the  medical  man's 
presence  or  attributed  by  him  to  the  latter  ;  and  it  was  said 
that  this  is  the  doctrine  of  the  Rauh  case ;  the  conclusion  of 
the  court  being  that  the  question  of  express  waiver  largely 
depends  upon  the  extent  to  which  "  patient's  testimony 
enters  into  the  details  of  consultations  with  the  physician."2 
Still  later,  where  plaintiff  called  a  hospital  physician  "for 
a  special  purpose,"  apparently  to  prove  his  condition  in  the 
hospital  to  which  he  was  taken  after  an  accident,  it  was 
held  that  he  waived  his  privilege  entirely  and  authorized 
defendant  to  call  the  same  physician  to  reveal  all  the  infor- 
mation acquired  by  that  physician  in  subsequent  attendance 
upon  him  for  the  same  injuries.3 

*But  see  Dunkle  v.  McAllister  (1902)  70  App.  Div.  273,  infra. 

2Fox  v.  Turnpike  Co.  (1901)  59  App.  Div.  363. 

3Powers  v.  Met.  St.  Ry.  Co.  (1905)  105  App.  Div.  358  following  Rauh's 
Case.  The  question  arising  recently  upon  an  application  for  a  certificate 
of  reasonable  doubt,  Recorder  Goff  of  New  York  City  held,  that  the  former 
waiver  of  defendant  when  a  party  to  a  civil  case  was  good  for  all  time  and 
available  against  him  in  a  criminal  action.  People  v.  Blume,  N.  Y.  L.  J. 
Dec.  28,  1905,  cf.  Schlotterer  v.  Brooklyn  and  N.  Y.  Ferry  Co.  (1903)  89 
App.  Div.  508. 
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Hennessy  v.  Kelley,1  holding  that  the  Record  case  was 
still  authority  despite  the  criticism  of  it  in  Morris  v.  R.  R. 
Co.,  was  an  interesting  action.  Plaintiff,  a  "  female  physi- 
cian," sued  defendant,  "a  gentleman  patient,"  for  her  fees. 
He  ungallantly  pleaded  malpractice  as  a  defense,  alleging 
that  she  wrongly  diagnosticated  his  case  and,  instead  of 
treating  him  for  the  malady  that  he  had,  treated  him  for  a 
disease  that  he  had  not,  with  the  result  that  he  suffered 
great  pain,  loss  of  time  and  rest  to  his  damage  in  the  sum 
of  $200,  for  which  he  counterclaimed.  It  transpired  from 
the  evidence  that  plaintiff  had  made  a  first  diagnosis  of 
"grippe"  and  a  second  of  "malaria"  and  treated  Mr. 
Kelley  accordingly  for  those  rather  general  ailments.  She 
also  called  in  consultation  Drs.  Brown  and  Quinn,  each  of 
whom  made  one  visit.  Dr.  Brown  agreed  with  her  diag- 
nosis; but  Dr.  Quinn  suggested  calling  in  Dr.  Kilbourn,  a 
surgeon,  who  with  Dr.  Kinloch  performed  an  operation, 
whereafter  defendant,  as  the  report  says,  "  recovered  with- 
out the  aid  of  any  medicines  whatever."  Upon  the  trial, 
defendant's  wife,  his  nurse,  and  the  two  surgeons  appeared 
to  have  testified  fully  as  to  his  condition.  He  also  testified 
and  gave  his  version  of  Dr.  Brown's  call  in  consultation. 
The  details  of  his  affliction,  its  nature  and  possible  causes, 
are  preserved  in  the  reports  and  records  of  the  Appel- 
late Division,  for  edification  and  instruction.  The  plain- 
tiff called  Drs.  Brown  and  Quinn.  The  former  testified 
that  defendant  gave  him  the  same  clinical  history  as  that 
given  to  plaintiff,  whereupon  he  agreed  with  Dr.  Hennessy 
in  her  diagnosis.  Dr.  Quinn  testified,  however,  that  the 
patient,  being  franker  with  him,  had  revealed  specific  con- 
ditions which  he  had  not  imparted  to  the  plaintiff;  and, 
when  asked  why  he  had  withheld  this  true  clinical  history, 
replied  that  "  he  did  not  tell  about  it  because  he  did  not 
want  to  speak  about  it  to  a  lady."  Here  was  a  very  pretty 
defense  to  the  counterclaim  of  malpractice  :  for  a  physician 
can  scarcely  be  held  liable  for  mistakes  if  misled  by  the  pa- 
tient's concealment  of  the  truth— whether  out  of   motives 

'(icpo)  30  Misc.,  703,  reversed  55  App.  Div.  449.  In  Smart  v.  Kansas 
City  (1902)  91  Mo.  App.  586,  plaintiff's  physician  was  not  allowed  to  tes- 
tify that  the  patient  had  not  said  to  him  that  his  ailment  was  caused  by  the 
accident ;  the  inference  from  silence  being  regarded  as  a  communication 
and  privileged. 
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of  delicacy  or  not  is  immaterial.  So  the  plaintiff  had  her 
verdict.  But  on  appeal  it  was  held  that  the  learned  County 
Judge  had  erred  in  allowing  Dr.  Quinn  to  testify  upon  the 
theory  that  the  plaintiff  having  put  all  the  facts  in  evidence 
had  waived  his  privilege.  Dr.  Brown's  testimony  was  held 
to  have  been  properly  allowed  because  of  defendant's  state- 
ments as  to  what  occurred  on  the  occasion  of  his  visit,  but 
Dr.  Quinn's  evidence  was  considered  inadmissible  because 
defendant  had  said  nothing  whatever  as  to  his  call.  For 
this  error  the  lady's  judgment  was  reversed.  A  case  could 
scarcely  be  imagined  better  illustrating  how  admirably  this 
rule  of  privilege  may  operate  to  suppress  an  essential  fact, 
the  revelation  of  which  would  be  creditable  rather  than 
otherwise  to  the  patient,  in  an  action  wherein  he  and  his 
witnesses,  for  small  personal  gain,  elect  to  reveal  everything 
confidential  that  might  reflect  upon  him. 

This  point  that  a  patient's  testimony  as  to  his  physi- 
cian's attendance  does  not  waive  the  privilege  unless  that 
testimony  narrates  statements  made  or  acts  done  by  the 
medical  man  which  he  may  contradict,  is  further  illustrated 
by  the  case  of  Dunkle  v.  McAllister.1 

Where  A  sued  B  for  damages  for  injuries,  alleging  that 
B  had  shot  him  with  a  rifle,  and  B  defended  alleging  that 
A's  injuries  were  due  to  a  blow,  A  testified  to  his  hurts  and 
that  "Dr.  V.  came  and  put  plasters  on."  B  called  A's 
physician  to  testify  that  in  his  opinion  the  injuries  were 
caused  by  a  blow,  not  by  a  rifle  shot.  The  court  held  that 
while  this  testimony  was  very  material  and  bore  directly 
on  the  question  of  punitive  damages,  yet  it  did  not  contra- 
dict A's  statement  of  what  Dr.  V.  said  or  did,  and  was 
therefore  incompetent,  since  no  case  has  gone  so  far  as  to 
hold  that  a  plaintiff  by  testifying  to  the  character  of  his 
injury  waives  his  right  to  enjoin  secrecy  on  his  attending 
physician.  It  is  finally  to  be  remarked  upon  the  point  of 
waiver  that  insurance  companies  and  associations,  having 
met  the  provision  that  the  waiver  should  be  express  by 
incorporating,  into  the  applications,  agreements  to  waive, 
which  the  courts  held  to  be  valid,2  the  amendment  of  1891 
was  procured  requiring  that  the  waiver  must  be  made  upon 

1  (1902)  70  App.  Div.  273. 

2  Foley  v.  Royal  Arcanum  (1896)  151  N.  Y.  196. 
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trial.  Question  then  arose  as  to  the  meaning  of  "on  the 
trial ;"  and  it  was  held  in  Dougherty  v.  Metropolitan  Life 
Ins.  Co.1  that  if  the  waiver  embraced  in  the  contract  was 
placed  of  record  on  the  trial  the  statute  was  complied  with. 
This  rule  was  followed  in  the  ensuing  year  by  the  Appel- 
late Division  in  Holden  v.  Metropolitan  Life  Ins.  Co.2  So 
that  up  to  this  point  six  appellate  justices,  with  no  dissent, 
and  one  judge  at  circuit  as  against  one  judge  at  circuit  were 
of  opinion  that  a  prior  waiver  put  of  record  on  trial,  satis- 
fied the  statute.  The  Holden  case,  however,  was  reversed 
by  the  votes  of  seven  judges  in  the  Court  of  Appeals,3  in- 
cluding Cullen,  J.,  who  had  not  sat  in  the  Dougherty  case, 
who  held  that  "the  plain  effect  of  the  statute  was  to  limit 
as  to  the  time  and  place  where  and  when  each  waiver  shall 
be  made."  Prior  to  the  handing  down  of  the  decision  those 
interested  in  excluding  such  testimony  secured  the  amend- 
ment of  1899  requiring  waivers  to  be  made  in  open  court; 
and  there  they  now  must  be  made  unless  made  by  the  at- 
torneys. 

Subsequently  the  question  of  implied  and  continuing 
waiver  came  up  in  Schlotterer  v.  Brooklyn  &  N.Y.  Ferry  Co.4 
On  a  first  trial  resulting  in  a  non-suit;  defendant  called  plain- 
tiff's physician  who  was  allowed  to  testify  without  objection. 
On  the  new  trial  objection  to  this  testimony  was  sustained. 
The  Appellate  Division  in  the  Second  Department  held 
this  to  be  error,  that  the  former  failure  to  object  was  a 
waiver,  and  for  all  time.5  Jenks,  J.,  pithily  said,  "The 
purpose  of  the  statute  is  to  cover  the  relation  of  physician 
and  patient  with  the  cloak  of  confidence.  But  the  purpose 
is  to  save  the  patient  from  possible  humiliation  and  distress, 
not  to  enable  him  to  win  a  law  suit.  Now,  if  the  patient 
once  permit  the  physician  to  testify,  there  is  no  longer  any 
reason  at  any  time  for  excluding  competent  testimony  under 
the  plea  of  public  policy."  It  has  been  very  recently  held, 
however,  in  the  First  Department  that  if  a  party  take  the 
deposition  of  his  physician  de  bene  esse,  that  does  not  consti- 

1  (1895)  87  Hun  15. 

2  (1896)  11  App.  Div.  426. 

'Holden  v.  Met.  Life  (1900)  165  N.  Y.  13. 

*  (1903)  89  App.  Div.  508. 

5  Citing  McKinney  v.  Grand  St.  Ry.  Co.  (1887)  104  N.  Y.  352. 
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tute  a  waiver  in  open  court  on  trial ;  and  if  he  finds  that  the 
testimony  is  unfavorable  to  him,  he  may  suppress  it  after 
fully  disclosing-  the  confidence  intended  by  the  statute  to 
be  privileged. i     Here,  again,  there  were  two  dissents. 

Comparable  to  the  cases  wherein  a  party  after 
opening  his  own  mouth  is  allowed  to  close  his 
physician's  as  to  the  same  matter,  are  the  actions 
heretofore  alluded  to,  in  which  evidence  already 
published  to  the  public,  and,  therefore,  no  longer 
confidential,  is  suppressed  under  the  rule.  In  an  infant's 
action  against  a  mutual  aid  association,2  it  transpired  that 
the  plaintiff's  guardian,  although  only  bound  to  prove  the 
fact  of  the  insured's  death,  furnished  proof  by  physician's 
certificate  of  a  cause  of  death  that  was  urged  in  defence. 
The  certificate  was  held  incompetent  under  §  834,  the  court 
saying,  "  The  disclosure  by  a  physician  of  information 
acquired  in  his  professional  character  in  attending  a  patient, 
where  not  made  in  the  course  of  his  professional  duty,  is  a 
plain  violation  of  professional  propriety";  then,  after  saying- 
that  the  statute  prescribes  no  general  rule  of  professional 
conduct,  and  that  a  physician  disclosing  a  patient's  secrets 
in  conversation  would  violate  no  statute,  however  repre- 
hensible his  conduct  might  be,  the  court  goes  on  to  say 
that  the  statute  should  be  liberally  considered  to  effect  its 
purpose,  which  was  said  to  be  the  exclusion  of  a  physician's 
"  testimony  in  a  judicial  proceeding  in  any  form,  whether 
by  affidavit  or  oral  examination,  involving  the  disclosure 
of  confidential  information  acquired  in  attending  a  patient 
unless  the  seal  of  secrecy  is  removed  by  the  patient  him- 
self." What  is  that  "  course  of  professional  duty  "  in  which 
a  physician  may  reveal  this  information  ?  Are  not  the  filing- 
of  death  and  birth  certificates  the  reporting  of  contagious 
diseases,  the  statement  on  trial  of  facts  tending  to  establish 

1  Clifford  v.  Denver  &  R.  G.  R.  R.  Co.  (1906)  97  Supl.  707. 

2  Buffalo  Loan  &  Trust  Co.  v.  Knights  T.  &  M.  M.  A.  Assn.  (1891) 
126  N.  Y.  450  ;  discussed  in  Hamilton,  supra,  p.  627.  In  Corey  v.  Bolton, 
infra,  foot-note,  holding  that  a  parent  or  guardian  might  waive  an  infant's 
privilege,  it  was  questioned  if  he  could  do  so  to  the  infant's  disadvantage. 
See  also  on  the  point  of  entries  on  hospital  records,  Kemp  v.  Met.  St.  Ry. 
Co.  (1904)  94  App.  Div.  322,  holding  that  an  entry  on  a  hospital's  record 
of  a  diagnosis  is  not  competent  evidence  of  the  facts  stated  therein ;  but 
if  it  were,  the  physician  making  it  would  be  subject  to  cross-examination 
as  to  the  facts,  its  tender  being  a  waiver. 
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the  commission  of  crime  against  the  patient,  all  disclosures 
made  in  the  line  of  professional  duty?  And  if  the  rule  be 
intended  to  protect  only  confidentially  acquired  information, 
should  it  not  apply  to  all  confidences  and  cease  to  be  appli- 
cable when  that  information  has  been  proclaimed  from  the 
house  tops  ?  Or  is  this  matter  of  privilege  an  exception  to 
the  maxim,  cessante  ratione  cadit  etiam  lex  ?  That  the 
certificate  in  this  Buffalo  Trust  Company  case  was  not 
admissible  as  evidence  on  other  grounds  seems  clearer  than 
that  it  was  incompetent  as  a  breach  of  privilege.1  Subse- 
quently this  case  was  followed  in  another  of  like  nature,* 
but  differentiated  by  its  facts.  D  sued  to  recover  on  a  life 
policy.  The  defence  was  breach  of  warranty  by  the  insured 
in  that  he  falsely  stated  that  no  descendants  of  his  grand- 
parents on  either  side  had  consumption.  Defendant  not 
only  produced  death  certificates  assigning  consumption  as 
the  cause  of  death  of  the  insured's  aunts,  but  also  called 
the  physicians  who  attended  the  aunts.  It  also  offered  in 
evidence  §  1172  of  the  N.  Y.  City  Charter,  providing  that 
duly  authenticated  copies  of  papers  in  the  archives  shall  be 
presumptive  evidence  of  the  statements  therein.  It  was 
held  that  this  local  regulation  does  not  repeal  §  834  and 
was  inoperative  to  let  in  such  evidence.3     It  was  also  said 

1  Since  the  decision  of  this  case,  and  citing  its  holding  that  the  statute 
should  receive  a  broad  and  liberal  construction,  the  Appellate  Term  of  the 
Supreme  Court  has  affirmed  the  ruling  below  that  a  father  in  his  action  to 
recover  for  loss  of  a  child's  services,  might  waive  the  child's  privilege, 
Scott,  J.,  dissenting.  Corey  v.  Bolton  (1900)  31  Misc.  138.  The  same 
court  has  also  held,  citing  Donnelly  v.  Insurance  Co.(i904)  43  Misc.  87,  and 
Hanna  v.  Ins.  Co.  (1896)  150  N.  Y.  526,  that  a  physician's  certificate  show- 
ing the  cause  of  death,  and  presented  to  the  company  by  decedent's  widow 
as  part  of  her  proof  of  death,  is  competent  evidence  against  her  not  as  a 
waiver,  but  as  an  admission  against  interest.  Carmichael  v.  Jno.  Hancock 
Co.  (1904)  45  Misc.  597,  distinguishing  Robinson  v.  Commandery  (1902)  77 
App.  Div.  215,  and  Davis  v.  Supreme  Lodge  (1904)  165  N.  Y.  159;  cf. 
Becker  v.  Met.  Life  Ins.  Co.  (1904)  99  App.  Div.  5. 

2  Davis  v.  Supreme  Lodge  (1900)  165  N.  Y.  159. 

3  In  Robinson  v.  Supreme  Commandery  (1902)  jj  App.  Div.  215,  aff'd 
without  opinion  (1904)  177  N.  Y.  564  it  was  held  that  defendant  Insurance 
Co.  could  not,  in  order  to  prove  decedent's  breach  of  warranty  that  his 
father  had  not  died  of  consumption,  introduce  a  death  certificate,  filed  for 
more  than  twenty  years  with  the  New  York  City  Health  Department, 
although  the  Appellate  Court  admitted  that  under  the  letter  of  §  955  of  the 
Code  of  Civil  Procedure,  making  records  of  the  city  department  on  file  for 
that  length  of  time,  presumptive  evidence  of  their  contents,  the  paper  was 
competent.  But  the  court  held  that  the  legislature  was  presumably  familiar 
with  the  decisions  excluding  these  certificates  and  if  it  had  intended  to 
make  them  competent,  would  have  said  so  specifically.     It  may  be  readily 
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that  statements  of  attending  physicians  for  the  purpose  of 
establishing  the  cause  of  death  of  either  the  insured,  his 
ancestors,  or  their  descendants,  are  excluded,  not  only  for 
the  purpose  of  protecting  parties  from  the  disclosure  of  in- 
formation imparted  in  the  confidence  that  must  necessarily 
exist  between  physician  and  patient;  but  on  the  grounds  of 
public  policy  as  well.  Here  is  the  first  suggestion  that 
with  us,  as  in  France,  this  privilege  is  not  purely  personal, 
but  rests  on  grounds  of  public  policy  ;l  if  that  be  so,  we, 
too,  should  be  logical  in  punishing  the  breach  of  confidence 
and  denying  to  the  patient  the  right  of  waiver.  "  The  dis- 
closure by  a  physician,  whether  voluntarily  or  involuntarily, 
of  the  secrets  acquired  by  him  while  attending  upon  a 
patient  in  his  professional  capacity,  naturally  shocks  our 
sense  of  decency  and  propriety,  and  this  is  one  reason  why 
the  law  forbids  it,"  said  the  court.  What  is  the  involuntary 
disclosure  that  is  so  shocking?  Is  it  that  one,  which  is 
made  under  the  mandate  of  the  law  or  the  court?  Is  it 
not  ten-fold  more  shocking  that  a  physician  by  silence 
should  aid  and  abet  in  the  perpetration  of  fraud  and  the 
contamination  of  innocent  lives  by  poison  causing  death 
and  worse  than  death?  There  are  more  things  in  this  mat- 
ter than  were  dreamed  of  in  the  philosophy  of  the  Revisers. 
But  we  have  given  their  innovation  a  sacro-sanct  character 
that  has  almost  led  us  into  abnegation  of  that  sound  judg- 
ment reserved  to  themselves  by  the  disciples  of  Hippocrates 
in  their  solemn  oath. 

There  is  no  provision  in  the  Revision  of  the  N.  Y.  Stat- 
utes or  in  the  Code  of  Civil  Procedure,  except  the  recent 
amendment  relating  to  minors,  permitting  the  unsealing  of 
medical  lips  in  order  to  bring  crime  home  to  its  perpetrator. 

admitted  that  death  certificates  would  be  poor  proof  of  the  cause  of  death. 
There  is  reason  to  believe  that  sometimes  they  are,  if  not  deliberately  un- 
true, at  least  only  partially  true  ;  and  very  often  they  are  mistaken.  But 
there  cannot  be  any  reasonable  doubt  that  if  true,  they  reveal  pro  tcuito  the 
patient's  secret ;  and  if  they  are  not  true,  in  the  vast  majority  of  cases  the 
law  requiring  their  filing  should  be  repealed. 

1  The  General  Term  of  the  Second  Department  had  said  in  the  Dougherty 
case,  supra  :  "  The  secrecy  imposed  upon  the  physician  by  the  statute  is 
evidently  for  the  benefit  of  the  patient.  His  communications  are  privileged, 
but  the  public  has  no  concern  in  their  suppression.  *  *  *  What  pos- 
sible interest  can  the  public  have  in  the  exclusion  of  this  evidence  of  a 
physician  respecting  the  physical  condition  of  a  private  individual  where 
the  patient  himself  raises  no  objection  to  such  disclosure?"  This  appar- 
ently has  not  the  sanction  of  the  Court  of  Appeals. 
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In  some  jurisdictions  the  privilege  is  confined  to  civil  cases  ; 
but  not  so  in  its  birthplace.  Therefore  the  courts  have  con- 
strued away  the  letter  of  the  statute  to  the  end  that  justice 
might  be  done.  In  the  Pierson  case,  supra,  defendant,  charged 
with  poisoning  one  Withey,  called  to  attend  decedent  be- 
fore death,  one  Dr.  Coe,  who  having  examined  and  pre- 
scribed for  the  sick  man,  was  allowed  to  testify  not  only  to 
what  he  learned  by  his  examination  but  to  what  he  learned 
from  defendant  and  Mrs.  Withey  jointly  indicted  with 
him  for  the  murder.  The  Court  of  Appeals  held  that  the 
statute  must  be  construed  to  effect  its  purpose,  which  was 
said  to  be  to  protect  the  patient's  welfare  by  safeguarding 
confidential  communications  with  a  view  to  his  benefit. 
And  accordingly  it  was  held  that  where  A  was  on  trial  for 
manslaughter  of  B  by  committing  an  abortion  upon  her,  his 
confession  made  to  a  physician,  whom  he  had  called  in  to 
save  the  woman's  life,  with  a  view  to  aiding  the  diagnosis 
was  not  competent  evidence  against  him,  although  in  fact 
he  was  not  the  patient.1 

The  safeguards  thrown  about  the  privilege  by  the  Re- 
visers, as  has  been  seen  already,  were  (i)  that  the  physician 
should  be  "duly  authorized"  to  practice,  a  limitation  of 
doubtful  advantage  to  patients  in  general,  some  of  whom 
employ  "scientists,"  "paths"  and  what  not;  (2)  the  exist- 
ence of  the  professional  relation  ;  (3)  the  acquisition  of  the 
information  in  that  relation  and  (4)  the  necessity  of  the  in- 
formation for  the  treatment  of  the  case.  As  to  the  first,  it 
has  been  held  that  a  license  will  be  presumed  when  that 
question  arises  collaterally,  as  where  a  physician  is  called 
as  a  witness;  and  in  civil  cases  generally  the  burden  of 
proof  is  on  him  who  denies  the  license2  although  in  penal 
and  criminal  actions  for  unlawful  practice  the  burden  is  on 
the  defendant.3     And  it  has  been  also  held  that  in  order  to 

1  People  v.  Brower  (1889)  53  Hun  217;  and  see  cases  cited  in  Hamilton, 
supra,  p.  624  et  seq.  In  Seifert  v.  State  (Ind.  1 903)  67  N.  E.  100,  it  was  held 
that  B,  as  physician,  in  order  to  contradict  her  dying  declaration  charging 
C  with  procuring  a  criminal  operation,  might  testify  that  she  asked  him  to 
perform  an  abortion  and  said  that  C  was  responsible  for  her  condition,  but 
had  advised  against  the  operation  and  offered  to  marry  her. 

2  City  of  Chicago  v.  Wood  (1887)  24  111.  App.  40;  No.  Chic.  &c.  R.  R. 
v.  Cotton  (1892)  140  111.  486;  Will  v.  Cowles  (1887)  45  Hun.  307  ;  Record 
v.  Saratoga  Springs  (1887)  46  Hun.  448,  affirmed  (1892)  120  N.  Y.  646. 

3  People  v.  Fields  (1889)  52  Hun.  65.  Many  cases  to  this  point  are 
cited  in  a  brochure  by  the  writer  entitled  Legal  Decisions  and  containing  a 
brief  for  the  prosecution  of  such  actions. 
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exclude  a  physician's  testimony  as  violation  of  privilege  the 
burden  is  on  the  objector  to  establish  the  other  three  essen- 
tial elements  of  privilege.1 

In  New  York  and  in  other  States  even  a  licensed  physi- 
cian is  not  "  duly  authorized  to  practice  "  until  he  has  regis- 
tered in  the  office  of  the  county  clerk.  And  in  Will  v.  Cowles, 
supra,  holding  unanimously  that  an  unlicensed  person  giv- 
ing plaintiff  medical  treatment  might  testify  to  informa- 
tion so  acquired  despite  the  patient's  objection,  it  was  noted 
in  one  of  the  two  concurring  opinions  that  the  witness  was 
both  unlicensed  and  unregistered.  Nevertheless  a  very 
able  judge  ruled  at  trial  term  that  a  physician  suing  for  fees 
could  not  prove  his  services  by  the  testimony  of  a  licensed 
but  unregistered  physician.2  The  learned  court  attempted 
to  distinguish  Will  v.  Cowles  on  the  ground  that  the  prac- 
titioner in  that  case  was  not  licensed  ;  and  held  that  the 
registration  act  only  affected  the  practitioner,  rendering 
him  liable  to  its  penalty  and  preventing  him  from  recover- 
ing fees3  but  did  not  deprive  the  plaintiff  of  his  privilege. 
As  the  statute  in  force  at  the  time4  expressly  provided  that 
no  person  should  practice  medicine  unless  both  licensed 
and  registered,  the  distinction  drawn  by  the  learned  judge 
seems  hardly  tenable  and  his  decision  seems  to  be  in  the 
teeth  of  the  statute.  If  there  is  anything  in  his  argument, 
and  all  of  his  arguments  were  well  informed,  the  new  pro- 
vision as  to  registered  nurses  in  the  New  York  statute 
would  seem  to  come  within  it ;  and  every  nurse  whether 
registered  or  not  is  a  sealed  vessel. 

When  does  the  professional  relation  exist  ?5  This  too  has 
puzzled  the  legal  mind.     It  has  been  said,  for  instance,  that 

Griffiths  v.  Met.  R.  R.  Co.  (1902)  171  N.  Y.  106,  reversing  (1901)  63 
App.  Div.  86;  Green  v.  Met.  St.  Ry.  Co.  (1902)  171  N.  Y.  201,  reversing 
(1901)  65  App.  Div.  54. 

2  McGillicuddy  v.  Farmers  Loan  &  T.  Co  (1899)  26  Misc.  55.  In 
Head  Camp  of  Woodmen  v.  Loeher  (Colo.)  (1902)  68  Pac.  136,  it  was  held 
that  communications  to  a  physician  duly  licensed  in  another  State  were  not 
within  the  rule. 

3cf.  Fox  v.  Dixon  (1890)  34  N.  Y.  St.  R.  710. 

4  Ch.  647  Laws  of  1887  N.  Y.,  now  part  of  the  Public  Health  Law. 

5  In  Bacon  v.  Frisbie  (1880)  80  N.  Y.  394,  supra,  where  an  attorney  dis- 
claimed that  such  relation  existed  between  him  and  a  client  it  was  said 
that  this  question  was  for  the  court  to  decide,  not  for  the  attorney.  See 
Griffiths  v.  Met.  Ry.  Co.,  infra,  for  the  application  of  the  rule  to  physician 
and  patient. 
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casual  advice  to  a  friend  does  not  constitute  the  relation.1 
Yet,  unless  a  confidential  communication  made  on  such  an 
occasion  be  privileged,  then  the  Revisers  failed  to  meet 
either  aspiration  of  Buller,  J.  That  question,  however,  did 
not  arise  in  the  case  cited,  where  a  retired  physician  gave 
first  aid  to  a  wounded  man  pending  the  arrival  of  the  lat- 
ter's  physician,  the  point  being  whether  he  as  "  attending 
physician  "  should  have  certified  the  cause  of  death;  but 
qu&re  whether  his  information  so  acquired  could  have 
been  excluded  under  objection.  The  relation  of  physician 
and  patient  presupposes  the  consent  of  both  parties  but  the 
courts  hold  that  it  may  exist  without  express  consent  as  in 
case  of  first  aid  and  even  against  the  patient's  will  as  in  the 
Meyer  case,  infra. 

It  has  been  said  that  at  least  an  intention  to  prescribe  for, 
or  otherwise  medically  treat  the  case  must  exist  in  order  to 
constitute  the  relation,  and  when  A,  plaintiff's  attending 
physician,  asked  B,  a  surgeon,  to  examine  the  case  with  a 
view  to  qualifying,  or,  as  suggested,  disqualifying  him  as  an 
expert  witness,  it  was  held  that  mere  proof  of  an  examina- 
tion under  these  circumstances,  with  no  proof  of  expecta- 
tion that  B  should  treat  the  case  or  advise  as  to  treatment, 
was  not  enough  to  exclude  the  information  acquired  in  the 
examination.  It  is  true  the  appellate  court  specifically 
said  that  the  error  at  circuit  lay  in  holding  that  the  burden 
was  on  proponent  of  the  evidence  to  prove  it  competent, 
instead  of  being  on  the  objector  2  to  show  it  incompetent. 
None  the  less  upon  the  evidence  before  the  Court,  B  had 
been  called  on  in  his  ''professional  capacity"  to  ex- 
amine A  and  give  a  surgical  opinion  as  to  the  extent  of  his 
injuries;  and  the  old  qualification  that  the  information  ac- 
quired should  be  necessary  to  enable  the  medical  man  to 

1  Gibson  v.  Am.  Mut.  Life  Ins.  Co.  (1868)  37  N.  Y.  580.  cf.  Edington 
v.  Mut.  Life  Co.  (1875)  5  Hun  1,  reversed  on  another  point  (1876)  67  N.  Y. 
185;  State  v.  Lyons  (1904)  113  La.  Ann.  959,  holding  that  a  physician's 
visit  to  a  wounded  friend  in  hospital  was  not  necessarily  a  professional 
call. 

2  Henry  v.  N.  Y.,  L.  E.  &  W.  R.  R.  (1890)  57  Hun  76,  never  cited,  re- 
versed or  overruled.  Under  the  Missouri  statute,  which,  like  our  revision, 
provides  that  the  excluded  information  must  have  been  necessary  to  aid  in 
prescribing,  etc.,  it  was  held  that  information  acquired  by  examining  a  party 
in  order  to  qualify  as  a  witness  was  not  privileged.  Arnolds.  City  of  Mary- 
ville  (1905)  85  S.  W.  107.  But  a  consultant  acts  in  a  professional  capacity. 
Green  v.  Town  of  Nebagamain  (Wis.  1902)  89  N.  W.  520. 
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prescribe  or  treat  the  case  having  been  theretofore  elimi- 
nated from  the  statute,  it  would  seem  to  follow  that  the 
General  Term  in  that  case  held  that  a  surgeon  examining  a 
case  at  a  party's  request,  with  a  view  to  qualifying  as  an 
expert,  is  not  attending  him  in  a  professional  capacity, 
although  beyond  doubt  acting  in  a  most  confidential  rela- 
tion, and  acquiring  information  expressly  with  a  view  to  its 
introduction  into,  or  possibly  its  exclusion  from  litigation. 

In  Griffiths  v.  Met.  St.  Ry.  Co.1  these  facts  appeared: 
Dr.  M.,  who  was  at  the  scene  of  the  accident,  rendered  first 
aid  to  plaintiff,  a  boy,  in  a  drug  store,  stopping  the  flow  of 
blood.  Upon  the  arrival  of  an  ambulance  he  rode  in  it  with 
the  boy  part  of  the  way  to  the  hospital,  where  he  was  an 
attending  physician.  He  was  also  a  surgeon  of  the  defend- 
ant company.  Ten  days  later  he  had  a  talk  with  the  boy  in 
the  hospital  and  solely  with  reference  to  how  the  accident 
happened  ;  he  did  not  tell  the  boy  until  afterwards  that  he 
was  the  same  doctor  who  treated  him  in  the  drug  store,  and 
did  not  think  the  lad  knew  he  was.  The  trial  judge  and 
three  justices  of  the  Appellate  Division2  considered  that 
this  testimony,  as  to  how  the  accident  happened,  was  in- 
competent. 

The  prevailing  opinion  in  the  Appellate  Division  said 
of  this  physician,  in  the  employ  at  once  of  the  defendant 
and  the  hospital :  "  After  the  plaintiff  was  taken  to  a  drug 
store  he  went  in  to  see  him  and  volunteered  his  services  to 
stop  the  flow  of  blood  until  the  ambulance  arrived.  He 
subsequently  saw  the  boy  at  the  hospital,  ten  days  after  the 
accident.  The  boy  was  then  in  bed  in  the  ward,  and  the 
witness  asked  him  to  tell  the  details  of  his  accident,  to  which 
the  plaintiff  made  a  reply.  He  certainly,  while  thus  attend- 
ing to  the  boy  to  stop  the  flow  of  blood,  occupied  to  the  boy 
the  relation  of  physician,  and  when  the  witness  subsequently 
went  into  the  hospital,  after  the  amputation  of  the  boy's  leg, 
and  asked  him  questions  as  to  the  accident,  the  boy  was 
justified  in  treating  him  as  a  physician  who  had  attended 
him."3  Two  justices  concurred  in  this  opinion  and  two 
dissented  on  the  ground  that  the  lad  did  not  remember  the 

1(i902)  171  N.  Y.  106,  supra,  Cf.  Green?/.  Railway,  infra. 

2  Griffiths  v.  Met.  St.  Ry.  (1901),  63  App.  Div.  86. 

3  Ibid  88-89. 
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doctor,  who,  moreover,  was  not  treating  him  and  did  not 
acquire  the  information  for  the  purpose  of  aiding  in  any 
treatment.  The  judicial  minds  at  this  stage  were  equally 
balanced,  three  to  three.  In  the  Court  of  Appeals1  all  con- 
curred in  reversal,  except  one  not  voting  ;  and  Werner,  J., 
writing  the  opinion  said  :  "  Here  there  are  no  facts  shown 
which  would  warrant  the  presumption  that  the  relation  of 
physician  and  patient  existed,  or  that  would  justify  the  con- 
clusion that  the  conversation  which  the  doctor  was  about  to 
give  had  any  relation  to  professional  treatment."  Following 
this  came  the  case  of  Meyer  v.  Supreme  Lodge,  Knights  of 
Pythias,2  wherein  it  appeared  that  A,  the  insured,  being 
violently  ill  in  a  hotel,  the  clerk  called  in  a  physician,  B,  to 
attend  him.  A  protested  against  this,  cursed  B,  and  in  reply 
to  the  latter's  inquiry  said  it  was  none  of  his  business  what 
he  had  been  doing  and  ordered  him  away.  B,  seeing  a  box 
of  rough  on  rats,  an  arsenical  preparation,  apparently  spoke 
of  it  and  A  said  he  had  taken  it  because  he  wanted  to  die, 
that  he  wanted  to  die,  didn't  want  to  get  well  and  didn't 
want  B  to  do  anything  for  him.  Nevertheless,  B  against 
A's  will  prepared  a  hypodermic  "  and  stimulated  him,  so  he 
would  not  die  in  the  Hotel  Iroquois."  To  thwart  decedent's 
purpose  to  die  on  the  premises,  seems,  then,  to  have  been,  if 
not  the  chief,  at  least  one  purpose  of  the  hotel  people  in 
calling  the  physician ;  and  it  does  not  appear  who  paid  the 
doctor's  bill.  However  that  may  be,  the  physician,  despite 
the  protests  of  decedent,  who,  with  foul  curses,  cried,  "  You 
keep  away  from  here.  Didn't  I  tell  you  before  to  keep 
away,"  paid  no  attention  to  him  and  gave  him  the  hypoder- 
mic. The  suicide  was  immediately  carried  to  a  hospital  and 
died  soon  afterwards.  B  made  a  deposition  de  bene  esse, 
in  which  the  facts  were  set  out  together  with  his  statement 
that  the  man  died  of  arsenical  poisoning,  and  that  the  symp- 
toms showed  it.  Nevertheless  his  testimony  was  excluded 
by  the  learned  trial  judge  on  the  ground  that  his  information 
was  acquired  in  the  professional  relation,  etc.;  the  Appellate 
Division  unanimously  affirmed  the  judgment3  and  the  Court 
of  Appeals,  in  turn,  affirmed  but  with  two  dissents  and  one 

1  Ibid.  (1902)  171  N.  Y.  106. 

2  (1904)  178  N.  Y.  63. 

3  (1903)  82  App.  Div.  359. 
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absent  justice,  who  would  have  voted  for  affirmance  if  we 
may  judge  from  his  previous  vote  in  the  then  recent  case 
of  Griffiths  v.  Met.  St.  Railway.1  So  that  in  the  opinion  of 
ten  judges  against  two,  it  was  proper  to  exclude  the  very 
material  evidence  that  the  deceased  had  committed  suicide, 
upon  the  ground  that  the  necessities  of  the  case  justified  the 
physician's  attendance  and  constituted  a  sacred  professional 
relation  between  him  and  a  man  who  absolutely  rejecting 
that  relation,  made  no  confidential  communication.  Where 
there  is  evidence  that  a  patient  was  permanently  or  tempo- 
rarily insane  there  is  a  fair  contention  that  a  physician  called 
to  attend  him,  by  authorized  persons,  stands  in  a  confiden- 
tial relation  to  him  ;  but  no  such  contention  was  or  could 
have  been  made  in  the  Meyer  case.  A  sane  guest  at  a  hotel 
purposed  to  commit  suicide  by  poison.  The  hotel  clerk 
called  a  physician  to  prevent  by  medical  means  the  accom- 
plishment of  that  purpose  on  the  premises.  The  medical 
man  did,  with  his  hypodermic,  effect  that  purpose  and 
promptly  turned  the  guest  over  to  the  hospital  physicians. 
Certainly  B  was  not  more  an  attending  physician  than  the 
doctor  in  the  Gibson  case,  supra.  He  was  not  even  a 
volunteer  whose  first  aid  was  at  least  tacitly  accepted  as  in 
the  Griffith  case.  The  patient  was  not  unconscious.  The 
physician  was  not  called  by  friends  of  a  madman  to  take 
the  latter  in  charge.  If  decedent  had  survived,  could  he 
have  been  held  liable  for  the  fee?  Suppose  that  there  had 
been  no  hypodermic  administered  ;  that  A  had  climbed  to 
the  window  sill  before  B's  arrival,  and  had  said  :  "  I  am 
going  to  jump  to  death,  poison  has  failed,"  and  suppose  that 
B  had  tried  to  prevent  the  suicide,  unsuccessfully,  by  seizing 
A's  leg.  Would  the  relation  of  physician  and  patient  have 
arisen,  or  did  it  grow  out  of  the  hypodermic?2 

When  we  come  to  consider  the  final  safeguard,  namely, 
that  the  excluded  information  must  have  been  of  a  nature 
to  enable  the  medical  person  to  act  in  a  professional  capa- 
city, we  again  find  widely  varying  opinions  as  to  what  is 
intended  by  the  rule.     The  revision  provided  that  the  ex- 

1  (1902)  171  N.  Y.  106. 

2  Renihan  v.  Dennin  (1886)  103  N.  Y.  573  is  cited  in  Duggan's  case  to 
the  point  that  there  need  be  no  contractual  relation.  But  Renihan 's  case 
involved  the  relation  of  a  consulting  physician  who  Earl,  J.,  expressly  says 
"  did  not  thrust  himself  into  his  (the  patient's)  presence,  or  intrude  there." 
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eluded  information  must  be  such  as  would  enable  the  phy- 
sician to  prescribe  or  do  some  surgical  or  other  act  for  the 
patient.  It  became  a  narrow  question  in  many  cases 
whether  or  not  the  information  sought  to  be  excluded  was 
necessary  to  those  ends ;  and  upon  this  point  the  Court  of 
Appeals  has  said  that  where  "  the  evidence  shows  facts 
which  indicate  that  the  information  was  necessary  for  pro- 
fessional treatment,  the  trial  judge  is  the  sole  judge  of  its 
admissibility,  notwithstanding  the  physician's  statement  to 
the  contrary.1  The  question  has  been  exhaustively  dis- 
cussed, notably  in  the  cases  of  Edingtonand  Grattan  v.  The 
Insurance  Companies.2  One  of  its  most  recent  outcrops  is 
in  Green  v.  The  Met.  St.  Ry.  Co.3  That  was  an  action  sim- 
ilar to  the  one  in  the  Griffith  case  reported  in  the  same  vol- 
ume, and  brought  by  another  injured  child  against  the  same 
defendant,  which  produced  as  a  witness  the  same  physician, 
M.  The  facts  were  slightly  different.  This  time  M.  was 
not  a  volunteer,  but  went  with  the  ambulance  in  discharge 
of  his  hospital  duty  to  take  the  injured  boy  to  the  institu- 
tion. He  asked  the  patient  how  the  accident  happened. 
The  information  so  acquired  was  excluded,  and  the  Appel- 
late Division  of  the  First  Department  seems  to  have  been 
unanimous  in  sustaining  this  ruling,  although  there  was 
dissent  on  the  point  of  negligence,  and  one  justice  con- 
curred only  in  the  result.  The  prevailing  opinion  held  that 
while  the  information  as  to  the  manner  in  which  the  acci- 
dent occurred  might  not  have  been  necessary  to  aid  treat- 
ment of  the  case  from  a  medical  standpoint,  yet,  inasmuch 
as  it  was  necessary  to  enable  the  medical  witness  to  comply 
with  the  hospital  rules  requiring  the  history  of  the  case,  in- 
cluding details  of  the  accident,  to  be  entered  on  its  books, 

'Griffiths  v.  Met.  St.  Ry.,  supra,  citing  Bacon  v.  Frisbie  (1880)  80 
N.  Y.  394,  399.  This  is  the  case  cited  supra  wherein  an  attorney  dis- 
claimed that  the  professional  relation  existed  between  him  and  a  client. 
Manifestly  the  court  might  pass  upon  the  necessity  of  information  to  the 
conduct  of  a  law  case  better  than  upon  its  necessity  to  medical  treatment 
of  a  patient. 

2  (1876)  67  N.  Y.  185  ;  (1879)  77  N.  Y.  564;  (1880)  80  N.  Y.  281  ;  and 
cases  cited  in  1  Hamilton,  Legal  Medicine,  p.  618. 

3  (1904)  171  N.  Y.  201,  reversing  (1901)  65  App.  Div.  654.  Other  recent 
cases  in  which  physicians,  examining  injured  persons  to  learn  their  condition 
for  the  adverse  party,  have  been  forbidden  to  testify  on  the  ground  of  privi- 
lege are  Munz  v.  Salt  Lake  City  R.  R.  Co.  (Utah  1902)  70  Pac.  852 ;  Battis 
v.  Ch.  R.  I.  and  P.  Ry.  Co.  (Iowa  1904)  100  N.  W.  543. 
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it  was  an  act  in  the  line  of  his  duty  as  staff  surgeon,  which 
was  equivalent  to  an  act  done  in  a  "  professional  capacity." 
It  was  aptly  pointed  out  by  Paterson,  J.,  that  there  was, 
presumably,  a  legislative  intent  to  enlarge  the  scope  of  priv- 
ilege when  the  words  of  the  revisers  limiting  the  privilege 
to  information  necessary  to  enable  the  doctor  to  prescribe 
or  give  surgical  treatment  were  changed  to  the  present 
words  limiting  it  to  such  information  as  would  enable  the 
medical  man  to  act  in  a  "  professional  capacity,"  which 
therefore  may  include  acts  not  of  a  strictly  medical  char- 
acter. The  Court  of  Appeals  reversed  this  judgment  by  a 
divided  vote  of  four  to  three,1  Werner,  J.,  who  wrote  the 
opinion  in  the  Griffith  case,  now  writing  the  dissenting 
opinion.  The  prevailing  opinion  held  that,  admitting  the 
existence  of  the  professional  relation,  the  knowledge  ac- 
quired as  to  the  way  in  which  the  accident  happened  was 
not  necessary  to  enable  witness  to  act  in  his  professional  ca- 
pacity.2 The  dissenting  opinion  distinguished  the  Griffith 
case  as  one  in  which  the  information  was  acquired  out  of 
the  professional  relation. 

From  this  review  of  modern  instances  certain  general 
conclusions  seem  fairly  inferable.  The  confidences  that 
Buller,  J.,  would  have  guarded  are  still  without  protection  ; 
for  it  is,  to  say  the  least,  doubtful  whether,  under  the  New 
York  and  most  of  the  other  statutes,  the  knowledge  of 
Mr.  Hawkins  that  the  Duchess  had  married  Mr.  Hervey 
could  have  been  excluded.  He  does  not  seem  to  have 
actually  delivered  her,  and  if  he  had  done  so  that  informa- 
tion was  not  necessary  to  enable  him  to  treat  the  case  or 
act  in  a  professional  capacity  ;  for  the  most  subtle  judicial 
mind  would  scarcely  attempt  to  distinguish  between  the 
medical  procedures  in  bringing  into  the  world  legitimate 
and  illegitimate  children.  In  searching  the  reported  cases 
one  finds  very  few  wherein  the  privilege  is  claimed  to 
cover  a  secret.     Rather   is  it  invoked,  to  use  Mr.  Justice 

1  (1902)  171  N.  Y.  201. 

*  In  Griebel  v.  Brooklyn  Heights  R.  R.  Co.  (1902)  68  App.  Div.  204, 
handed  down  January,  1902,  four  months  prior  to  the  reversal  of  Green's 
case,  the  Appellate  Division,  in  the  Second  Dept.,  held  that  a  plaintiff's 
statement  of  the  manner  of  his  accident  to  the  ambulance  surgeon  was  not 
privileged,  being  unnecessary  to  aid  the  treatment  of  the  case ;  but  it  did 
not  appear  there  that  the  inquiry  of  the  surgeon  was  in  the  line  of  his  duty 
or  enabled  him  to  keep  the  hospital  records. 
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Jenks  expression  "to  win  a  case."  In  the  article  before 
cited  it  was  said  that  "It  needs  no  argument  to  show  the 
unfairness,  if  not  dishonesty,  as  a  general  rule,  of  those  who 
bring  actions  to  recover  damages  for  their  physical  inju- 
ries, yet  will  not  permit  the  best  evidence  of  the  nature  and 
extent  of  those  injuries  to  be  put  before  the  jury."  It  was 
also  suggested  that  the  effort  to  suppress  such  evidence 
would  defeat  its  own  purpose  by  prejudicing  jurors.1 
Then  fortunately  the  event  does  not  seem  to  have  borne  out 
the  prophecy  ;  for  although  it  has  been  held  that  the  jury 
may  draw  inferences  from  the  failure  to  produce  the 
attending  physician  or  to  prevent  his  testimony  ;  2  yet  they 
seem,  as  a  rule,  little  disposed  to  do  so,  entering  into  the 
spirit  of  the  game  and  appreciating  the  technical  success 
of  the  advocate  who  excludes  the  testimony.  The  burden 
of  proof  seems  to  be  upon  those  who  support  a  rule 
designed  to  suppress  the  truth  that  the  court  is  seeking. 
That  burden  can  only  be  sustained  by  showing  that  in  a 
jurisdiction  where  the  rule  does  not  obtain  the  relation 
between  patient  and  physician  is  less  regarded,  that  greater 
injustice  prevails  in  this  respect,  and  that  confidence  is  more 
often  disclosed.  For  the  confusion  in  judicial  opinions  the 
fault  lies  not  with  the  courts  so  much  as  with  the  statute. 
Judges  have  taken  the  law  as  they  found  it.  They  have 
been  dominated  by  the  idea  that  they  were  really  protect- 
ing the  "  innocent  secrets  "  of  the  sick.  The  fact  seems  to 
have  been  otherwise.  It  certainly  seems  desirable  that  if 
these  statutes  be  not  repealed  altogether  they  should  be 
modified  so  as  not  to  enable  the  unscrupulous  to  suppress 
in  evidence  what  is  no  secret  outside  the  court  room. 

W.  A.  PlIRRINGTON. 
New  York  City. 


1  Hamilton,  Leg.  Med.,  p.  626. 

2  Deutschman  v.  Third  Ave.  R.  R.  Co.  (1903)  87  App.  Div.,  503. 
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Trial  by  jury  in  both  civil  and  criminal  cases  is  secured 
in  the  federal  courts  by  express  provisions  of  the  United 
States  Constitution.1  This  has  been  held  to  mean  trial  by 
jury  as  it  existed  at  common  law/2  And  from  this  results 
both  a  definition  of  the  nature  of  the  right  and  a  limitation 
of  the  cases  wherein  it  is  applicable.  Thus  it  has  been  held 
that  the  jury  of  the  Constitution  is  a  jury  of  twelve  men 
who  give  a  unanimous  verdict.3  On  the  other  hand,  fol- 
lowing the  common  law,  the  right  does  not  extend  to  cases 
arising  in  Equity,4  Admiralty,  or  before  properly  constitu- 
ted military  tribunals.5  In  like  manner  the  intervention  of 
a  jury  is  not  necessary  in  certain  cases  where  the  preroga- 
tives of  the  court  are  involved,  such  as  the  punishment  of 
contempts,6  and  the  disbarment  of  attorneys,7  nor  in  other 
cases  where  political  and  executive  functions  are  involved, 
such  as  the  enforcement  of  the  Chinese  exclusion  acts.8 
Although  all  power  exercised  by  any  department  of  the 
United  States  government  must  emanate  from  the  Consti- 
tution, yet  inasmuch  as  that  instrument  was  made  for  the 
United  States  and  not  for  foreign  countries,  it  has  been 
held  that  jury  trial  is  not  necessary  in  a  United  States 
consular  tribunal,  sitting  in  Japan  under  treaty  stipulations, 
although  the  offense  in  question  was  committed  on  an 
American  vessel.9  And  recent  events  having  made  neces- 
sary a  definition  of  the  "  United  States  "  of  the  Constitution, 
it  has  been  held,  although  the  theory  upon  which  the  cases 
rest  is  still  in  dispute  even  in  the  Supreme  Court,  that  the 
Constitution  does  not  secure  the  right  of  jury  trial  in  the 

'Art.  3,  section  2.     Sixth  and  Seventh  Amendments. 

2Thompson  v.  Utah  (1898)  170  U.  S.  343,  349.  Capital  Traction  Co. 
v.  Hof  (1899)  174  U.  S.  1.     Maxwell  v.  Dow  (1899)  176  U.  S.  581. 

'American  Insurance  Co.  v.  Fisher  (1897)  166  U.  S.  464;  Springville 
v.  Thomas  (1897)  166  U.  S.  707;  Capital  Traction  Co.  v,  Hof,  supra. 

4In  re  Debs  (1895)  158  U.  S.  564. 

5Ex  parte  Milligan  (1867)  4  Wall  2,122. 

6Ex  parte  Terry  (1888)  128  U.  S.  289. 

7Ex  parte  Wall  (1882)  107  U.  S.  265. 

8Fong  Fue  Ting  v.  United  States  (1892)  149  U.  S.  698. 

9  Ross  v.  Mclntyre  (1891)  140  U.  S.  453. 
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Philippines,1  nor  in  Hawaii,2  until  the  Constitution  is 
"extended"  or  the  islands  "incorporated"  into  the  United 
States.  It  had  already  without  much  consideration  been 
held  that  the  right  existed  in  the  District  of  Columbia,3  and 
in  the  older  territories,4  and  it  has  recently  been  held  that 
the  same  rule  applies  to  Alaska  and  that  irrespective  of  the 
express  extension  of  the  Constitution  by  legislation.5 

Is  a  defendant  on  trial  in  a  state  court  for  a  capital  of- 
fense against  the  State  entitled  under  any  provision  of  the 
United  States  Constitution  to  a  trial  by  jury  ?  This  ques- 
tion may  be  answered  in  the  negative  with  as  much  assur- 
ance as  it  is  possible  to  answer  any  question  of  federal  con- 
stitutional law  which  has  not  been  squarely  decided  by  the 
Supreme  Court.  But  inasmuch  as  a  question  of  this  kind 
is  never  settled  except  by  a  decision  expressly  in  point,  and 
sometimes  not  even  then,  it  may  be  worth  while  briefly  to 
review  the  cases. 

It  has  never  been  thought  that  the  second  section  of 
Article  Three  of  the  Constitution  referred  to  the  States. 
The  Supreme  Court  early  decided  that  the  first  ten  amend- 
ments were  also  limitations  on  the  power  of  the  national 
government  and  not  upon  that  of  the  States.6  This  ruling 
has  been  affirmed  times  without  number.  In  a  late  case  the 
court  contented  itself  with  saying : 

"  Plaintiff  in  error  cannot  avail  himself  of  the  provisions 
of  the  Fifth  and  Sixth  Amendments,  for  reasons  we  have 
so  often  expressed  that  it  would  be  the  extreme  of  super- 
fluity to  repeat  them.  It  is  enough  to  say  that  those 
amendments  do  not  apply  to  proceedings  in  the  state 
courts."7  Although  among  the  many  cases  which  held  that 
the  first  ten  amendments  had  no  application  to  the  States 

'Dorr  v.  United  States  (1903)  195  U.  S.  138. 

2Hawaii  v.  Mankichi  (1903)  190  U.  S.  197.  See  a  valuable  article  by 
Judge  McClain,  17  Harvard  Law  Review  386. 

3Callan  v.  Wilson  (1887)  127  U.  S.  540.  Capital  Traction  Co.  v.  Hof 
(1899)  174  U.  S.  1. 

4Webster  v.  Reid  (1850)  11  Howard  437.  Reynolds  v.  United  States 
(1878)  98  U.  S.  145.     Springville  v.  Thomas  (1896)  166  U.  S.  707. 

5Rasmussen  v.  United  States  (1905)  197  U.  S.  516. 

^Barron  v.  Baltimore  (1833)  7  Pet.  243. 

7  Howard  v.  Kentucky  (1906)  200  U.  S.  164,  172. 


JURY  TRIAL  AND  FEDERAL  CONSTITUTION.    425 

which  arose  prior  to  the  Fourteenth  Amendment1  there 
was  none  where  the  facts  directly  involved  the  right  of 
trial  by  jury,2  yet  in  Twitchell  v.  Commonwealth3  it  was 
expressly  held  that  other  rights  secured  to  the  accused  in 
a  criminal  trial  by  the  Sixth  Amendment  were  not  pro- 
tected as  against  the  States.  There  was  therefore  no 
ground  whatever  for  the  contention  that  the  federal  Con- 
stitution secured  the  right  of  trial  by  jury  in  the  States 
before  the  Fourteenth  Amendment. 

The  Fourteenth  Amendment  prohibited  the  States  from 
"abridging  the  privileges  and  immunities  of  citizens  of  the 
United  States,"  from  depriving  "any  person  of  life,  liberty 
and  of  property  without  due  process  of  law  "  or  denying 
to  "any  person  the  equal  protection  of  the  laws." 

The  Supreme  Court  proceeded  to  distinguish  between 
State  and  federal  citizenship4  and  to  limit  the  latter  to 
those  "  privileges  and  immunities  arising  out  of  the  nature 
and  essential  character  of  the  national  government,  and 
granted  or  secured  by  the  Constitution  of  the  United 
States."5  It  was  held  without  much  argument,  two  judges 
dissenting,  that  a  jury  trial  in  a  civil  suit  in  a  State  court 
was  not  a  privilege  or  immunity  of  a  citizen  of  the  United 
States  and  its  absence  was  not  necessarily  a  failure  of  "  due 
process"  of  law.6  In  the  great  case  of  Hurtado  v.  Cali- 
fornia7 it  was  held,  after  elaborate  argument,  Justice 
Harlan  dissenting,  that  immunity  from  prosecution  in  a 
State  court  except  on  indictment  by  grand  jury  even  in  a 

1  See  Fox  v.  Ohio  (1847)  5  How.  434  (Fifth  Amendment,  previous 
jeopardy)  ;  Smith  v.  Maryland  (1855)  18  How.  71  (Fourth  Amendment, 
warrants  on  probable  cause  supported  by  oath)  ;  Pervear  v.  Common- 
wealth (1866)  5  Wall.  475  (Eighth  Amendment,  excessive  fines). 

2  Edwards  v.  Elliott  (1874)  21  Wall.  532,  holding  that  the  Seventh 
Amendment  (securing  jury  trial  in  civil  cases)  does  not  apply  to  the  States 
was  decided  just  after  the  adoption  of  the  Fourteenth  Amendment  which 
however  played  no  part  in  the  decision. 

3  (1868)  7  Wall.  321. 

4  Slaughter  House  Cases  (1872)  16  Wall.  36. 

5  United  States  v.  Cruikshank  (1875)  92  U.  S.  542  (quotation  from  In 
re  Kemmler  (1889)  136  U.  S.  436,  448.) 

6  Walker  v.  Sauvinet  (1875)  92  U.  S.  90. 

7  (1883)  no  U.  S.  516;  accord,  Maxwell  v.  Dow  (1899)  176  U.  S.  581  ; 
Hallinger  v.  Davis  (1892)  146  U.  S.  314;  McNulty  v.  California  (1892) 
149  U.  S.  645  ;  Hodgson  v.  Vermont  (1897)  168  U.  S.  262,  272  ;  Holden 
v.  Hardy  (1897)  169  U.  S.  366,  384;  Brown  v.  New  Jersey  (1899)  175  U. 
S.  172,  176;  Bolln  v.  Nebraska  (1899)  176  U.  S.  83. 
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capital  case,  was  not  a  requisite  of  due  process  of  law  and 
incidentally  that  it  was  not  a  privilege  and  immunity  of  a 
citizen  of  the  United  States.  In  spite  of  these  decisions 
holding  that  the  rights  secured  by  the  Seventh  and  Fifth 
Amendments  as  against  the  United  States  had  not  become 
privileges  and  immunities  under  the  Fourteenth,  the  ques- 
tion was  raised  again  by  counsel  in  Presser  v.  Illinois1 
and  strenuously  urged  by  Mr.  J.  Randolph  Tucker  in 
argument  in  Spies  v.  Illinois,2  the  anarchists'  case.  In 
O'Neil  v.  Vermont,3  the  contention  had  captured  three 
members  of  the  court.  The  contention  was  thus  stated 
by  the  court  in  Spies  v.  Illinois,  adopting  largely  the 
language  of  Mr.  Tucker's  brief: 

11  It  was  contended,  however,  in  argument,  that,  '  though 
originally  the  first  ten  amendments  were  adopted  as  limi- 
tations on  Federal  power,  yet  in  so  far  as  they  secure  and 
recognize  fundamental  rights— common  law  rights— of  the 
man,  they  make  them  privileges  and  immunities  of  the 
man  as  a  citizen  of  the  United  States,  and  cannot  now  be 
abridged  by  a  State  under  the  Fourteenth  Amendment.' 
In  other  words,  while  the  ten  Amendments  as  limitations 
on  power  only  apply  to  the  Federal  Government,  and  not 
to  the  States,  yet  in  so  far  as  they  declare  or  recognize 
rights  of  persons,  these  rights  are  theirs,  as  citizens  of  the 
United  States,  and  the  Fourteenth  Amendment  as  to  such 
rights  limits  State  power,  as  the  ten  amendments  had 
limited  Federal  power."4  In  none  of  these  cases  was  it 
necessary  for  the  court  to  squarely  pass  upon  this  conten- 
tion, but  finally,  as  late  as  1900,  in  Maxwell  v.  Dow5  the 
point  was  squarely  raised  and  finally  decided.  The  consti- 
tution of  Utah  while  retaining  the  common  law  jury  in 
capital  cases  reduced  the  number  of  jurors  to  eight  in  all 
other  cases  in  courts  of  general  jurisdiction.     Maxwell  was 

1  (1886)  116  U.  S.  252  (contention  based  on  right  to  bear  arms,  Second 
Amendment). 

2  (1887)  123  U.S.  131. 

3  (1892)  144  U.  S.  323  (contention  that  a  punishment  inflicted  by  State 
court  was  "  cruel  and  unusual  ").  See  also  in  re  Kemmler,  supra.  See  an 
interesting  article  by  Judge  McClain,  "  Federal  Protection  against  State 
Power,"  6  Harvard  Law  Review  405,  suggested  by  the  decision  in  O'Neil 
v.  Vermont. 

4  Spies  v.  Illinois  (1887)  123  U.  S.  131,  166. 

5  (1900)  176  U.  S.  581. 
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put  on  trial  for  the  crime  of  robbery  on  the  information  of 
a  county  prosecutor  without  the  intervention  of  a  grand 
jury  and  tried  and  convicted  by  a  jury  of  eight  men.  The 
Supreme  Court  reviewed  all  the  cases  in  an  elaborate  opin- 
ion and  once  more  decided  that  the  rights  secured  by  the 
first  ten  amendments  of  the  United  States  Constitution 
against  federal  aggression  had  not  become  "  privileges  or 
immunities"  of  citizens  of  the  United  States  under  the 
Fourteenth  Amendment,  and  specifically  that  it  was  not  a 
"  privilege  or  immunity  "  of  a  citizen  of  the  United  States 
to  be  punished  for  crime  only  after  indictment  by  a  grand 
jury  and  trial  and  conviction  before  a  common  law  petit 
jury.1 

Although  the  Utah  constitution  did  not  apply  to  capital 
cases,  since  the  entire  contention  that  trial  by  a  common 
law  petit  jury  is  a  privilege  and  immunity  oi  a  citizen  of 
the  United  States  rests  on  the  fact  that  it  is  secured  by  the 
Sixth  Amendment,  if  such   trial  can  be  dispensed  with  in 

'As  has  been  pointed  out  it  would  seem  very  doubtful  whether  under 
the  interpretation  given  by  the  Court  to  the  words  "  privileges  or  immuni- 
ties "  of  citizens  of  the  United  States,  this  clause  of  the  Fourteenth  Amend- 
ment really  adds  anything  to  the  original  constitution  properly  construed. 
It  was  held  in  Minor  v.  Happersett  (1874)  21  Wall.  162,  that  the  Amend- 
ment did  not  add  to  the  "  privileges  and  immunities"  but  simply  added  a 
guarantee.  But  surely  the  States  could  never  have  abridged  "those  privi- 
leges and  immunities  arising  out  of  the  nature  and  essential  character  of 
the  National  Government."  A  sufficient  explanation  for  the  appearance  of 
the  words  might  well  be  found  in  a  desire  to  make  assurance  doubly  sure 
in  regard  to  a  matter  which  had  given  rise  to  bitter  controversies  in  ante- 
bellum days. 

The  suggestions  of  the  critics  of  Maxwell  v.  Dow,  supra,  that  under  the 
ruling  in  that  case  a  State  could  establish  a  state  church  and  tax  all  citizens 
for  its  maintenance  (see  Harlan,  J.  dissenting  (1899)  176  U.  S.  615)  or  could 
legalize  burning  at  the  stake  as  a  punishment  for  crime  (see  4  Harvard 
Law  Review  287,  commenting  on  In  re  Kemmler,  136  U.  S.  436)  would 
seem  to  be  exaggerated.  The  provision  in  regard  to  "  due  process  of  law  " 
still  remains,  and  the  fact  that  anything  is  specially  prohibited  in  the  first 
ten  amendments  does  not  show  that  it  is  not  also  prohibited  by  the  clause 
in  the  Fourteenth  Amendment  in  regard  to  due  process  of  law.  It  is  true 
that  the  Fifth  Amendment  contains  a  due  process  of  law  clause  and  it  has 
been  said  that  the  meaning  of  the  words  is  the  same  in  the  Fifth  and  the 
Fourteenth  Amendment;  that  every  word  of  the  Constitution  must  serve 
some  purpose  and  that  therefore  nothing  which  is  specifically  prohibited  in 
the  first  ten  amendments  can  amount  to  a  deprivation  of  due  process  of 
law  (see  Hurtado  v.  California  (1883)  1 10  U.  S.  516).  But  this  line  of  argu- 
ment seems  entirely  too  technical  to  be  sound  in  construing  a  constitution 
and  has  been  repudiated  in  Chicago,  Burlington  &  Quincy  Railroad  v. 
Chicago  (1897)  166  U.  S.  226,  233,  241,  where  it  was  held  that  taking  prop- 
erty for  public  use  without  just  compensation  although  expressly  prohibited 
by  the  Fifth  Amendment  to  the  national  government  was  prohibited  to  the 
States  by  the  due  process  of  law  clause  in  the  Fourteenth. 
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any  case  covered  by  that  Amendment  it  can  be  dispensed 
with  in  every  case,  so  far  as  the  question  of  abridging 
federal  privileges  or  immunities  is  concerned. 

But  the  question  of  "  due  process  of  law  "  is  often  a 
matter  of  more  or  less,  a  question  of  degree.  A  procedure 
which  might  be  sufficient  in  case  of  some  petty  misde- 
meanor might  be  so  harsh  and  arbitrary  as  to  amount  to  a 
deprivation  of  due  process  as  applied  to  serious  offenses. 
It  is,  therefore,  theoretically  possible  to  distinguish  Max- 
well v.  Dow  from  a  case  where  the  life  of  the  citizen  is  in- 
volved, and  the  language  of  the  opinion  is,  in  general, 
expressly  limited  to  "  criminal  cases  not  capital."  There 
is  however  not  the  slightest  suggestion  that  the  result 
would  be  different  in  a  capital  case.  And  toward  the  close 
of  the  opinion  the  court  sums  up  the  result  of  the  cases  as 
follows: 

"  The  reasons  given  in  the  learned  and  most  able  opinion 
of  Mr.  Justice  Matthews  in  the  Hurtado  case,  for  the 
judgment  therein  rendered,  apply  with  equal  force  in  re- 
gard to  a  trial  by  a  jury  of  less  than  twelve  jurors.  The 
right  to  be  proceeded  against  only  by  indictment,  and  the 
right  to  a  trial  by  twelve  jurors,  are  of  the  same  nature,  and 
are  subject  to  the  same  judgment,  and  the  people  in  the 
several  States  have  the  same  right  to  provide  by  their 
organic  law  for  the  change  of  both  or  either."1 

It  will  be  remembered  that  Hurtado  was  convicted  of 
a  capital  offense  after  prosecution  upon  information  by  the 
District  Attorney.  If  the  right  to  a  grand  jury  and  to  a 
petit  jury  are  "of  the  same  nature  "  and  "  subject  to  the 
same  judgment  "  it  would  seem  that  Mr.  Justice  Harlan, 
dissenting,  correctly  interpreted  the  scope  of  the  opinion 
when  he  said  : 

"  Indeed,  under  the  interpretation  now  given  to  the 
Amendment,  it  will,  I  think,  be  impossible  to  escape  the 
conclusion  that  a  State  may  abolish  trial  by  jury  altogether 
in  a  criminal  case,  however  grave  the  offense  charged,  and 
authorize  the  trial  of  a  case  of  felony  before  a  single 
judge."2 

Again  the  opinion  of  the  Court  proceeds  : 

"  When  providing  in  their  constitution  and  legislation 
for  the  manner  in  which  civil  or  criminal  actions  shall  be 

1  Maxwell  v.  Dow  (1900)  176  U.  S.  581,  604. 
1  Ibid,  612. 
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tried,  it  is  in  entire  conformity  with  the  character  of  the 
Federal  Government  that  they  (the  States)  should  have  the 
right  to  decide  for  themselves  what  shall  be  the  form  and 
character  of  the  procedure  in  such  trials,  whether  there  shall 
be  an  indictment  or  an  information  only,  whether  there 
shall  be  a  jury  of  twelve  or  a  less  number,  and  whether  the 
verdict  must  be  unanimous  or  not.  These  are  matters 
which  have  no  relation  to  the  character  ol  the  Federal 
Government." 

When  we  bear  in  mind  the  general  attitude  of  the  court 
on  this  subject,  especially  as  reflected  in  the  opinions  in 
Missouri  v.  Lewis,  and  Hurtado  v.  California,1  both  of 
which  are  approved  in  Maxwell  v.  Dow,  and  consider  that 
events  since  1900  have  tended  both  to  increase  the  knowl- 
edge of  and  respect  for  the  principles  of  the  civil  law  among 
American  lawyers  and  judges,  it  is  hardly  conceivable  that 
the  difference  in  degree  between  capital  and  non-capital 
offenses  should  lead  to  a  different  result  in  the  two  classes  of 
cases.  We  may  conclude  that  in  no  case  does  the  federal 
Constitution  secure  to  any  man  a  jury  trial  in  a  State 
court.2 

But  although  the  federal  Constitution  does  not  secure  a 
jury  trial  to  anyone.it  does  secure  to  everyone,  whether  tried 

1  In  Missouri  v.  Lewis  (1876)  101  U.  S.  22,  32,  Mr.  Justice  Bradley 
said  :  "  If  a  Mexican  State  should  be  acquired  by  treaty  and  added  to  an 
adjoining  State,  or  part  of  a  State,  in  the  United  States,  and  the  two  should 
be  erected  into  a  new  State,  it  cannot  be  doubted  that  such  new  State 
might  allow  the  Mexican  laws  and  judicature  to  continue  unchanged  in  the 
one  portion,  and  the  common  law  and  its  corresponding  judicature  in  the 
other  portion.  Such  an  arrangement  would  not  be  prohibited  by  anyfair 
construction  of  the  Fourteenth  Amendment.  And  in  Hurtado  v.  Califor- 
nia (1884)  no  U.  S.  516,  530,  Mr.  Justice  Matthews  made  the  oft  quoted 
prophesy  :  '  The  Constitution  of  the  United  States  was  ordained,  it  is  true, 
by  descendants  of  Englishmen,  who  inherited  the  traditions  of  English  law 
and  history  ;  but  it  was  made  for  an  undefined  and  expanding  future,  and 
for  a  people  gathered  and  to  be  gathered  from  many  nations  and  of  many 
tongues.  And  while  we  take  just  pride  in  the  principles  and  institutions  of 
the  common  law,  we  are  not  to  forget  that  in  lands  where  other  systems  of 
jurisprudence  prevail,  the  ideas  and  processes  of  civil  justice  are  also  not 
unknown.  Due  process  of  law,  in  spite  of  the  absolutism  of  continental 
governments,  is  not  alien  to  that  code  which  survived  the  Roman  Empire 
as  the  foundation  of  modern  civilization  in  Europe,  and  which  has  given 
us  that  fundamental  maxim  of  distributive  justice — sutlm.  cuique  tribuere.' " 
No  question  of  the  equal  protection  of  the  laws  would  seem  to  arise  from 
the  total  abolition  of  jury  trial. 

2  See  the  guarded  statement  in  Judge  McClain's  "  Constitutional  Law 
in  the  United  States,"  1905,  p.  340;  "'due  process  of  law,'  which  the 
States  are  by  Amendment  XIV  prohibited  from  impairing,  does  not  neces- 
sarily involve  jury  trial,  at  least  in  civil  cases  (Maxwell  v.  Dow)." 
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by  jury  or  not,  a  trial  which  shall  not  deprive  him  of  "  life, 
liberty  or  property  without  due  process  of  law  "  or  deny  to 
him  the  "  equal  protection  of  the  laws."1  The  State  may  take 
from  its  citizens  the  right  of  jury  trial  or  modify  that  right 
as  it  sees  fit  so  long  as  it  does  not  violate  these  two  pro- 
visions. Every  one  knows  that  "  due  process  of  law " 
means  the  same  in  the  Fourteenth  Amendment  that  it  does 
in  the  Fifth,  and  that  it  is  synonymous  with  "  '  by  the  law  of 
the  land'  in  Magna  Charta"2  We  all  know  that  Webster 
said  that : 

11  By  the  law  of  the  land  is  most  clearly  intended  the 
general  law — a  law  which  hears  before  it  condemns,  which 
proceeds  upon  inquiry  and  renders  judgment  only  after 
trial.  The  meaning  is  that  every  citizen  shall  hold  his  life, 
liberty,  property,  and  immunities  under  the  protection  of 
the  general  rules  which  govern  society."3 

Perhaps  it  is  fair  to  say  that  in  general  we  are  agreed  on 
two  more  propositions,  first,  that  anything  not  contrary  to 
the  provisions  of  the  Constitution  which  is  in  accord  with 
the  "settled  usages  and  modes  of  proceeding  existing  in  the 
common  and  statute  law  of  England,  before  the  emigration 
of  our  ancestors,  and  which  are  shown  not  to  have  been  un- 
suited  to  their  civil  and  political  condition  by  having  been 
acted  on  by  them  after  the  settlement  ot  this  country  "  4 — 
that  is  to  say,  anything  old — is  due  process  of  law;  second, 
that  "  any  legal  proceeding  enforced  by  public  authority, 
whether  sanctioned  by  age  and  custom  or  newly  devised  in 
the  discretion  of  the  legislative  power,  in  furtherance  of  the 
general  public  good,  which  regards  and  preserves     *     *     * 
the     *     *     *     principles   of    liberty    and  justice,"    that   is 
to  say  anything  which  although  new  is  reasonable,  "must 
be  held  to  be  due  process."5     It  ought  to  be  possible  to  add 
that  we  are  all  agreed  that  the  legislature  and  not  the  court 
is  to  judge  as  to  what  is  reasonable  and  unless  the  result  is 
so  unreasonable  "  as  to  degenerate  into  an  irrational  excess, 
so  as  to  become  in  reality,  something  different  and  for- 

1  See  in  this  connection  a  valuable  article  entitled  "  The  Anarchists 
Case,"  i  Harvard  Law  Review  307,  318. 

2  Murray's  Lessee  v.  Hoboken  Land  Company  (1855)  18  How.  272,  276. 
3Webster  in  Dartmouth  College  v.  Woodward,  5  Webster's  Works  487. 

4  Murray's  Lessee  v.  Hoboken  Land  Company,  supra. 

5  Hurtado  v.  California  (1884)  no  U.  S.  516. 
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bidden  "* — that  is  to  say  unless  the  legislative  action  is  out- 
rageous, it  is  due  process  of  law.  But  while  most  courts 
and  lawyers  assent  to  this  proposition  in  theory,  it  would 
seem  from  the  decisions  that  the  assent  is  in  many  cases 
mere  lip  service.  In  general,  then,  anything  enacted  by  the 
legislature  or  established  by  judicial  decision  which  is  not 
so  unreasonable  as  to  convince  the  court  that  it  is  outrageous 
is  "due  process  of  law." 

As  to  the  "equal  protection  of  the  laws"  the  words 
were  of  course  inserted  with  a  special  reference  to  the  pro- 
tection of  the  negro  2  although  they  have  been  held  to 
embrace  all  persons  and  classes  within  their  purview.3 

The  "  equal  protection  of  the  laws  "  does  not  mean  that 
all  shall  be  treated  alike ;  it  does  not  forbid  reasonable 
classification  but  forbids  arbitrary  discrimination.4  In  the 
light  of  its  history  it  must  also  be  taken  to  forbid  certain 
classifications,  racial  for  instance,  which  might  not  under 
some  circumstances  be  so  unreasonable  as  to  be  obnoxious 
to  the  clause  in  regard  to  due  process.  In  certain  parts  of 
the  country  for  instance  a  regulation  discriminating  against 
negroes  or  Chinamen  or  Indians,  might  considering  local 
sentiment  not  be  so  unreasonable  as  to  amount  to  a  failure  of 
due  process  but  it  would  be  a  denial  of  the  equal  protection 
of  the  laws.5  It  is  sometimes  suggested  that  the  enforce- 
ment of  a  law  cannot  deprive  any  one  of  the  equal  protec- 
tion of  the  laws  but  clearly  it  can  if  the  law  sets  up  an  unfair 
classification. 

If  a  law  is  outrageous  and  applies  to  all  alike  it  is  not 
"due  process"  although  it  may  not  amount  to  a  denial  of 

1  This  was  a  favorite  thesis  of  the  late  Professor  Thayer.  See  his 
masterly  article,  7  Harvard  Law  Review  129,  148.  See  also  Cooley,  Con- 
stitutional Limitations,  7th  ed.,  252-256. 

2  Slaughter  House  Cases  (1876)  16  Wall.  36;  Strauder  v.  West  Vir- 
ginia (1879)  100  U.  S.  303. 

3  Yick  Wo  v.  Hopkins  (1886)  118  U.  S.  356;  Pembina  Mining  Com- 
pany v.  Pennsylvania  (1888)  125  U.  S.  181;  Smyth  v.  Ames  (1898)  169 
U.  S.  466.  "Section  641,  as  well  as  the  Fourteenth  Amendment  of  the 
Constitution,  is  for  the  benefit  of  all  of  every  race  whose  cases  are  embraced 
by  its  provisions  and  not  alone  for  the  benefit  of  the  African  race."  Harlan, 
J.,  for  the  court  in  Kentucky  v.  Powers  (1906)  201  U.  S.  1,  32. 

4  Barbier  v.  Connolly  (1885)  113  U.  S.  27  ;  Gulf  Ry.  Co.  v.  Ellis  (1897) 
165  U.  S.  150;  Holden  v.  Hardy  (1898)  169  U.  S.  366. 

5  Strauder  v.  West  Virginia  (1879)  100  U.  S.  303,  and  the  other  negro 
jury  cases  cited  in  notes ;  Yick  Wo  v.  Hopkins,  supra,  and  the  Chinese 
cases. 
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"  equal  protection."  If  the  classification  although  reason- 
able be  along  racial,  social,  political  or  religious  lines  it 
amounts  to  a  denial  of  the  equal  protection  of  the  laws,1 
although  it  may  not  be  under  the  circumstances  so  outrage- 
ous as  to  fail  in  affording  "  due  process."  If  the  law  works 
an  unreasonable  discrimination  between  persons,  races  and 
classes,  it  is  clearly  bad  on  both  counts. 

The  State  then  can  modify  or  regulate  the  right  of  trial 
by  jury  so  long  as  the  regulations  are  not  outrageous  and 
do  not  unduly  discriminate  between  persons  and  classes. 
Thus,  the  State  can  provide  for  different  courts  of  appeal 
for  the  same  kind  of  cases  in  different  parts  of  the  State, 
such  regulation  being  reasonable  under  the  circumstances.2 
It  can  provide  that  more  challenges  be  given  to  the  prose- 
cution in  cities  than  in  the  country  districts,3  or  that 
the  jurors  be  selected  in  a  different  manner  in  different 
counties.4     Said  Harlan,  J.,  in  a  recent  case:  6 

"The  requirement  of  the  constitution  of  1890  that  no 
person  should  be  a  grand  or  petit  juror  unless  he  was  a 
qualified  elector  and  able  to  read  and  write  did  not  prevent 
the  legislature  from  providing,  as  was  done  in  the  code  of 
1892,  that  persons  selected  for  jury  service  should  possess 
good  intelligence,  sound  judgment  and  fair  character.  Such 
regulations  are  always  within  the  power  of  a  legislature  to 
establish  unless  forbidden  by  the  constitution.  They  tend 
to  secure  the  proper  administration  of  justice  and  are  in  the 
interest  equally  of  the  public  and  of  persons  accused  of 
crime." 

District  Judge  Cochran,  in  his  opinion  in  the  Circuit 
Court  in  Commonwealth  of  Kentucky  v.  Powers,6  remarked 
that  "  in  the  matter  of  selecting  jurors,  it  is  well  settled  that 
there  may  be  a  discrimination  by  the  state  between  persons 
within  its  jurisdiction  that  is  just  and  reasonable,  and  hence 

1 "  But  in  our  country  hostile  and  discriminating  legislation  by  a  state 
against  persons  of  any  class,  sect,  creed  or  nation,  in  whatever  form  it  may 
be  expressed,  is  forbidden  by  the  fourteenth  amendment." — Field,  J.,  in  Ho 
Ah  Kow  v.  Nunan  (1879)  Fed.  Cas.  No.  6,546  at  p.  256. 

2  Missouri  7/.  Lewis  (1879)  101  U.  S.  22. 

3  Hayes  v.  Missouri  (1887)  120  U.  S.  68. 

4  Gardner  v.  Michigan  (1905)  199  U.  S.  325. 

5  Gibson  v.  Mississippi  (1896)  162  U.  S.  565,  589. 

6  (I9°5)  J39  Fed.  452,  462. 
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right,  under  the  fourteenth  amendment,"  and  he  cited  from 
Justice  Strong,  in  Strauder  v.  Virginia:1 

"  We  do  not  say  that,  within  the  limits  from  which  it  is 
not  excluded  by  the  amendment,  a  state  may  not  prescribe 
the  qualifications  of  its  jurors,  and,  in  so  doing,  make  dis- 
criminations. It  may  confine  the  selection  to  males,  to  free- 
holders, to  citizens,  to  persons  within  certain  ages,  or  to 
persons  having  educational  qualifications.  We  do  not  be- 
lieve the  fourteenth  amendment  was  ever  intended  to  pro- 
hibit this.     Looking  at  its  history,  it  had  no  such  purpose." 

What  kind  of  jury  law  would  be  unreasonable  or 
amount  to  a  discrimination  between  persons  and  classes? 
Many  cases  have  said  that  the  exclusion  by  State  law  of 
negroes  from  juries  amounts  to  a  denial  of  the  equal  protec- 
tion of  the  laws  to  a  member  of  the  negro  race  tried  and 
convicted  by  such  a  jury.8  In  certain  parts  of  the  country, 
considering  local  prejudices  and  race  standards,  it  might 
well  be  that  a  legislature  could  reasonably  think  that  ne- 
groes should  be  excluded  from  juries,  but  this  is  evidently 
the  very  case  for  which  the  equal  protection  clause  was  in- 
tended to  provide.  The  right  involved,  as  it  has  been  re- 
peatedly held,  is  not  a  right  to  a  mixed  jury  or  to  a  jury 
selected  from  a  list  containing  the  names  of  negroes.  It  is 
a  right  in  the  negro  defendant  not  to  have  the  members  of 
his  race  excluded  solely  on  account  of  their  race.3  It  would 
seem  that  the  law  is  equally  invalid,  no  matter  whether  the 
defendant  happens  to  be  a  negro  or  not,  but  in  ordinary 
circumstances  a  white  man  could  not  be  injured  by  the  ex- 
clusion of  negroes  from  the  jury  which  was  to  try  him  and 
doubtless  would  not  be  allowed  to  raise  the  point  for  that 
reason.  The  racial  facts  might  be  varied  in  interesting 
ways,  but  it  would  presumably  remain  a  question  of  fact 
whether  the  defendant  was  actually  prejudiced  by  the  ir- 
regularity. 

The  Fourteenth  Amendment  applies  to  a  State  action, 
not  individual  action,4  but  it  applies  to  State  action  in  any 

J(i879)  ioo  U.  S.  303,  310. 

2  Strauder  v.  West  Virginia,  supra  ;  Bush  v.  Kentucky  (1882)  107  U. 
S.  no. 

0  Virginia  v.  Rice  (1879)  100  U.  S.  313;  Martin  v.  Texas  (1905)  200 
U.  S.  316. 

*  Civil  Rights  Cases  (1883)  109  U.  S.  3. 
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form,  executive  and  judicial  as  well  as  legislative.1     In  the 
language  of  the  famous  passage  in  Yick  Wo  v.  Hopkins  : 

"Though  the  law  itself  be  fair  on  its  face  and  impartial 
in  appearance,  yet  if  it  is  applied  and  administered  by  public 
authority  with  an  evil  eye  and  an  unequal  hand,  so  as  prac- 
tically to  make  unjust  and  illegal  discriminations  between 
persons  in  similar  circumstances,  material  to  their  rights, 
the  denial  of  equal  justice  is  still  within  the  prohibition  of 
the  Constitution."2 

And  in  the  language  of  Mr.  Justice  Gray  in  a  more  recent 
case : 

"  Whenever  by  any  action  of  a  State,  whether  through  its 
legislature,  through  its  courts,  or  through  its  executive 
or  administrative  officers,  all  persons  of  the  African  race 
are  excluded,  solely  because  of  their  race  or  color,  from 
serving  as  grand  jurors  in  the  criminal  prosecution  of  a  per- 
son of  the  African  race,  the  equal  protection  of  the  laws  is 
denied  to  him  contrary  to  the  Fourteenth  Amendment  of 
the  Constitution  of  the  United  States."3 

The  case  of  Kentucky  v.  Powers4  which  has  recently 
been  before  the  Supreme  Court  of  the  United  States  seems 
to  suggest  facts  which  fall  within  the  foregoing  principles. 
Powers,  being  under  indictment  and  awaiting  trial  in  the 
State  courts  of  Kentucky  for  the  murder  of  Senator  Goebel, 
petitioned  for  the  removal  of  his  case  to  the  federal  Circuit 
Court  on  substantially  the  following  showing  :  He  alleges 
that  he  is  a  Republican  leader  on  trial  for  the  murder  of  the 
Democratic  leader  in  the  State,  at  a  time  of  intense  political 
excitement,  that  he  has  already  been  tried  three  times  and 
that  in  each  instance  the  jurymen  who  tried  him  were  drawn 
from  counties  where  the  ratio  of  Democrats  to  white  Repub- 
licans was  about  two  to  one  ;  that  not  a  single  Republican 
has  been  allowed  to  serve  on  any  of  these  juries;  and  that 
this  result  is  due  to  intentional  discrimination  against 
Republicans  as  jurors  on  the  part  of  the  court  and  its 
officers.     Powers  made  seasonable  objection  through  chal- 

1  Carter  v.  Texas  (1900)  177  U.  S.  442  ;  Rogers  v.  Alabama  (1904)  192 
U.  S.  226  ;  Strauder  v.  West  Virginia  (1879)  100  U.  S.  303;  Neal  v.  Dela- 
ware (1880)  103  U.  S.  370;  Gibson  v.  Mississippi  (1896)  162  U.  S.  565  ; 
Tarrance  v.  Florida  (1903)  188  U.  S.  519  ;  Murray  v.  Louisiana  (1896)  163 
U.  S.  101  ;  Ho  Ah  Kowi/.  Nunan  (1879)  Fed.  Cas.  No.  6,546. 

2  Yick  Wo  v.  Hopkins  (1886)  118  U.  S.  356,  373. 

3  Carters.  Texas  (1900)   177  TJ.  S.  442,  447. 
*  (1906)  201  U.  S.  1. 
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lenges  to  the  panel  supported  by  evidence1  and  through 
various  motions,  among  them  a  motion  to  instruct  the 
officers  of  the  court  to  summon  prospective  jurymen  with- 
out regard  to  their  political  affiliations.  All  these  objections 
and  motions  were  overruled.  The  question  was  fairly  made 
on  the  record.  Said  Judge  Barker  of  the  Kentucky  Court 
of  Appeals:  "  It  is  clear  that  the  trial  judge  was  of  opinion 
that  it  was  not  an  offense  against  the  Fourteenth  Amend- 
ment or  a  denial  of  the  equal  protection  of  the  laws  to  the 
defendant,  to  exclude  Republicans  from  the  jury  solely 
because  they  were  Republicans,  provided  the  selected 
Democrats  were  possessed  of  the  statutory  qualifications 
required  for  jury  service."3  Nevertheless  the  Court  of 
Appeals,  although  reversing  the  case  on  other  grounds,  was, 
in  the  opinion  of  the  majority  of  its  members,  unable 
to  consider  the  federal  question  involved  because  of 
Section  281  of  the  Criminal  Code  which  provides  that 
the  decision  of  the  lower  court  as  to  challenges  to  the 
panel  shall  not  be  subject  to  exception. 

In  the  United  States  Circuit  Court  District  Judge 
Cochran  held  that  Powers  had  a  federal  right  not  to 
have  Republicans  discriminated  against  in  the  selection  of 
the  jury  ;  that  the  allegations  of  the  petition  as  to  the  facts 
of  the  case  were  borne  out  substantially  by  the  transcript, 
and  since  the  State  had  not  seen  fit  to  deny  them  must  be 
taken  as  true;  and  that  under  the  circumstances  of  the 
case  the  unappealable  rulings  of  the  trial  court  justified  re- 
moval under  section  641  of  the  United  States  statutes  pro- 
viding for  removal  of  any  criminal  prosecution  against  any 
person  "  who  is  denied  or  cannot  enforce  in  the  judicial 
tribunals  of  the  State  *  *  *  any  right  secured  to  him 
b)T  any  law  providing  for  the  equal  rights  of  citizens  of  the 
United  States." 

The  State  appealed  and  the  Supreme  Court  held, 
through  Justice  Harlan,  that  if  the  accused  had  been  denied 
any  federal  right  it  resulted  not  from  the  law  of  the  State 
but   from    bad    administration,  and   that   in   view  of  prior 

1  As  to  the  duty  of  the  plaintiff  in  error  who  complains  that  the  admin- 
istration of  the  local  law  has  denied  him  the  equal  protection  of  the  laws  to 
present  evidence  to  support  his  contention,  see  Carter  v.  Texas  (1900)  177 
U.  S.  442  ;  Tarrance  v.  Florida  (1903)  188  U.  S.  519. 

2  Commonwealth  of  Kentucky  v.  Powers  (Ky.  1904)  83  S.  W.  146,  149. 
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holdings  the  right  of  removal  exists  only  in  case  the  denial 
is  the  result  of  some  provision  of  the  constitution  or  laws 
of  the  State.1  The  remedy  lor  bad  administration  denying 
a  federal  right  is  through  writ  of  error  to  the  highest 
State  court  which  had  jurisdiction  of  the  federal  question 
involved,  in  this  case  the  State  circuit  court,  after  the  high- 
est appellate  court  of  the  State  has  disposed  of  all  points 
over  which  it  has  jurisdiction.  Having  held  that  the  fed- 
eral courts  had  no  jurisdiction  the  court  expressed  no  opin- 
ions on  the  merits  of  any  of  the  questions  involved,  or  as  to 
whether  the  facts  alleged  if  true  would  amount  to  a  denial 
of  a  federal  right,  further  than  to  remark : 

"  It  is  true  that  looking  alone  at  the  petition  for  removal 
the  trials  of  the  accused  disclose  such  misconduct  on  the 
part  of  administrative  officers  connected  with  those  trials 
as  may  well  shock  all  who  love  justice  and  recognize  the 
right  of  every  human  being,  accused  of  crime,  to  be  tried 
according  to  law.  *  *  *  Taking  then  the  facts  to  be  as 
represented  in  the  petition  for  removal,  still  the  remedy  of 
the  accused  was  not  to  have  the  prosecution  removed  into 
the  federal  court."2 

Assuming  the  allegations  of  the  petition  in  the  Powers 
case  to  be  true  it  would  seem  to  follow  clearly  that  a  fed- 
eral right  was  invaded.  As  we  have  seen,  improper  exclu- 
sion by  the  administrative  officers,  once  proved,  is  just  as 
much  a  violation  of  the  Amendment  as  improper  exclusion 
by  law.  The  case  made  in  the  petition  is  just  the  same  as 
it  would  be  if  the  State  of  Kentucky  by  law  excluded  all 
Republicans  from  jury  service.  No  one  can  think  that  a 
reasonable  regulation  under  ordinary  circumstances.  It 
would  ordinarily  be  just  as  bad  as  the  exclusion  of  all 
Presbyterians,  or  all  men  with  blue  eyes.  As  Judge  Strong 
said  in  Strauder  v.  West  Virginia:3 

"Nor  if  a  law  should  be  passed  excluding  all  naturalized 
Celtic  Irishmen,  would  there  be  any  doubt  of  its  incon- 
sistency with  the  spirit  of  the  amendment." 

1  The  court  relies  upon  Ex  parte  Wells  (1878)  3  Woods,  128,  132; 
Strauder  v.  West  Virginia  (1879)  100  U.  S.  303,  309,  312 ;  Virginia  v.  Rives 
(1879)  100  U.  S.  313,  321  ;  Neal  v.  Delaware  (1880)  103  U.  S.  370,  386; 
Bush  v.  Ky.  (1882)  107  U.  S.  no,  116 ;  Gibson  v.  Mississippi  (1896)  162  U. 
S.  565,  581,  584;  Charley  Smith  v.  Mississippi  (1896)  162  U.  S.  592,  600. 

2  Kentucky  v.  Powers  (1906)  201  U.  S.  133. 

3  (1879)  100  U.  S.  303,  308. 
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It  is,  of  course,  theoretically  possible  that  under  the  cir- 
cumstances existing  in  a  particular  locality  there  might  be 
such  a  difference  in  the  general  character  and  intelligence 
of  the  members  of  the  two  political  parties  as  to  make  such 
a  rule  reasonable.  For  this  state  of  things  to  exist  it  would 
not  be  necessary  for  all  members  of  the  excluded  party  to 
be  incompetent,  any  more  than  it  is  for  all  men  over  sixty 
years  old  to  be  incompetent.  It  would  be  enough  if  this 
was  a  reasonable  general  rule.  But  even  under  those  cir- 
cumstances such  a  rule  if  enacted  in  terms  would  be  bad, 
because  it  would  be  a  denial  of  the  equal  protection  of  the 
laws,  just  as  a  rule  excluding  negroes  as  such  is  bad.  It  is 
true  that  in  such  a  locality  as  I  have  supposed  an  honest 
administration  of  a  law  merely  requiring  competent  men 
would  as  a  matter  of  fact  result  in  juries  composed  largely 
or  entirely  of  members  of  one  political  party,  and  to  this 
there  could  be  no  objection,  ordinarily  at  least.  And  it  has 
been  suggested  by  the  prosecution  that  substantially  this  is 
the  situation  in  the  counties  in  Kentucky  from  which  the 
Powers  juries  have  been  drawn — that  the  great  majority 
of  the  Republicans  are  either  negroes  not  possessing  the 
statutory  qualifications  or  federal  office  holders.  Without 
dwelling  on  the  improbability  of  this  suggestion,  it  is 
enough  to  say  that  if  true  it  will  be  necessary  to  put  this 
situation  in  evidence.  For  if  the  facts  on  a  future  trial 
should  show  that  the  Republicans  were  excluded  and  this 
should  not  be  explained,  Yick  Wo  v.  Hopkins,1  relied  on 
by  Judge  Cochran,  seems  distinctly  in  point.  It  will  be 
remembered  that  in  that  case  the  allegations  were  that  a 
license  had  been  refused  to  every  Chinaman,  and,  with  one 
exception,  granted  to  every  applicant  not  a  Chinaman.  Said 
the  Court : 

"  The  fact  of  this  discrimination  is  admitted.  No  reason 
for  it  is  shown,  and  the  conclusion  cannot  be  resisted  that 
no  reason  for  it  exists,  except  hostility  to  the  race  and  na- 
tionality to  which  the  petitioners  belong,  and  which  in  the 
eye  of  the  law  is  not  justified."2 

1  Kentucky  v.  Powers,  supra.  Judge  Barker  meets  this  sugges- 
tion as  follows:  "Nor  do  I  believe  that  it  is  a  valid  excuse  to  say  there 
are  no  qualified  jurors  of  the  party  of  the  accused  in  the  county  where  the 
jury  is  summoned,  when  there  are  other  counties  in  which  this  adverse 
circumstance  does  not  exist."  Powers  v.  Commonwealth  (Ky.  1904)  83  S. 
W.  146,  151. 

2  (1885)  118U.  S.  356,  374. 
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Again,  circumstances  might  perhaps  be  imagined  when 
the  intentional  exclusion  of  all  members  of  any  given  polit- 
ical party  might  be  a  reasonable  rule  of  administration. 
Suppose  there  had  been  a  bitter  factional  fight  in  the  Re- 
publican party  in  Kentucky  and  the  crime  under  investiga- 
tion grew,  as  that  of  the  murder  of  Goebel  did,  out  of  the 
political  struggle.  It  might  well  be  the  fairest  thing. to  ex- 
clude all  Republicans  and  permit  the  case  to  be  tried  by  the 
Democrats  and  the  Prohibitionists.  And  it  would  seem  that 
a  rule  to  that  effect,  even  if  technically  illegal,  would  work 
no  hardship  and  would  not  constitute  reversible  error.  But 
what  is  the  situation  in  the  Powers  case  ?  "  During  a  period 
of  political  excitement  and  bitterness  perhaps  unexampled 
in  the  history  of  the  Commonwealth,"  to  use  the  words  of 
Judge  DuRelie,1  the  Democratic  leader  is  assassinated.  A 
Republican  conspiracy  is  charged,  and  one  of  the  leading 
Republicans  indicted  and  put  on  trial  for  the  murder,  and 
it  is  alleged  that  all  Republicans  are  intentionally  excluded 
from  the  jury.  That  this  was  highly  prejudicial  to  Powers 
under  the  circumstances  there  can  be  no  doubt.2     Judge 

1  Powers  v.  Commonwealth  (1901)  no  Ky.  386,  400. 

2  A  short  summary  of  the  judicial  history  of  the  political  controversy 
out  of  which  the  Powers  case  arose  may  be  useful,  not  for  the  purpose  of 
expressing  any  opinion  on  the  merits  of  any  of  the  questions  involved,  still 
less  with  the  idea  of  suggesting  that  any  judicial  officer  has  been  con- 
sciously influenced  by  political  considerations,  but  solely  for  the  purpose  of 
showing  that  under  the  peculiar  circumstances  of  this  case  the  intentional 
exclusion  of  jurors  of  the  same  political  faith  as  the  accused,  if  it  took  place 
as  alleged,  was  highly  prejudicial  to  the  defendant  and  a  denial  of  the  equal 
protection  of  the  laws. 

The  so-called  Goebel  election  law,  passed  by  the  Democratic 
majority  of  the  Kentucky  legislature  over  the  veto  of  a  Republican 
governor,  placed  the  election  machinery  of  the  State  largely  in  the 
hands  of  a  commission  appointed  by  the  legislature.  It  was  bitterly 
assailed  as  unconstitutional  by  the  Republicans.  A  test  case  was  at  once 
brought  and  the  constitutionality  of  the  law  was  sustained,  the  four  Demo- 
cratic judges  upholding  the  law  and  the  three  Republican  judges  vigor- 
ously dissenting.  Purnell  v.  Mann  (1898)  105  Ky.  87.  In  the  course  of 
the  dissenting  opinion  it  is  said  of  the  law :  "  Its  provisions  are  so  plainly 
and  unmistakably  vicious  that  they  may  be  seen  of  all  men  who  will  take 
the  trouble  to  compare  the  two  laws."  The  law  having  been  sustained, 
the  State  election  for  governor  and  other  officers  was  held  under  it.  After 
a  campaign  of  unexampled  bitterness  Mr.  Taylor  was  declared  elected 
over  Senator  Goebel  on  the  face  of  the  returns  by  the  returning  board. 
Goebel  at  once  commenced  a  contest  before  the  legislature  as  he  had  a 
right  to  do.  During  the  contest  he  was  shot  and  fatally  wounded  appar- 
ently from  a  window  of  the  executive  building  then  in  the  control  of  his 
political  opponents.  Before  his  death  he  was  declared  governor  by  the 
legislature  and  Beckham,  who  succeeded  to  his  rights,  at  once  commenced 
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Barker,  in  his  separate  opinion  filed  on  the  reversal  of  the 
third  verdict  against  Powers,  said: 

"  I  do  not  believe  that  any  man  charged  with  a  political 
offense  or  with  an  offense  originating  in  a  political  contest, 

action  to  oust  Taylor.  In  Taylor  v.  Beckham  (1900)  108  Ky.  278,  the  court 
sustained  Beckham's  contention.  Two  Republican  judges  concurred 
separately,  and  one  dissented.  All  the  Republican  judges  took  occasion 
to  pay  their  respects  to  the  situation.  The  Republican  judges  commented 
severely  on  the  proceedings  of  the  legislature  and  the  Goebel  law.  Said 
Judge  DuRelle,  p.  319,  "  Neither  the  criminal  purpose  of  the  present  elec- 
tion law,  nor  its  potential  spawn  of  force  and  fraud,  now  realized,  availed 
to  engender  anything  beyond  mild  doubt  of  its  constitutionality."  The 
decision  was  affirmed  by  the  United  States  Supreme  Court,  178  U.  S.  548. 
At  p.  577  the  court  referred  to  the  case  of  Sweeny  v.  Poyntz,  Cir.  Ct.  U.  S. 
Dist.  Ky.  per  Taft,  J.  Meanwhile  the  Goebel  law  had  been  before  the 
court  once  more  and  had  been  again  sustained  by  a  strict  party  vote  of 
four  to  three.     Poyntz  v.  Shackelford  (1900)  107  Ky.  546. 

The  lower  court  (Judge  Cantrell,  who  presided  at  the  first  two  Powers 
trials)  granted  the  injunction  sought  by  the  Democratic  officeholders  and 
dissolved  it  in  the  same  order.  It  was  alleged  by  the  Republican  defend- 
ants that  this  unusual  procedure  was  adopted  in  order  to  give  the  Demo- 
crats the  opportunity  of  selecting  the  judge  before  whom  they  would  be 
heard  on  appeal.  The  conduct  of  the  lower  court  was  sharply  criticized  in 
the  dissenting  opinion  and  warmly  commended  by  the  majority  as  an  exer- 
cise of  "good  faith  by  a  conscientious  judge,  in  a  doubtful  state  of  the  law, 
to  the  end  that  without  any  uncertainty,  a  proceeding  in  the  nature  of  an 
appeal  might  be  prosecuted  in  a  grave  and  important  matter." 

The  State  board  of  election  commissioners  having  decided  the  minor 
contests  for  State  offices  in  favor  of  the  Democrats  the  Goebel  law  was  once 
more  taken  into  court  and  sustained  for  the  last  time.  (1900)  109  Ky.  295. 
The  Republicans  dissented.  But  the  election  which  gave  the  Democrats  the 
governor  turned  the  Court  of  Appeals  over  to  the  Republicans  by  a  ma- 
jority of  four  to  three,  and  when  a  belated  election  case  reached  the  recon- 
stituted court  the  Republican  contestants  were  given  relief  and  the  Goebel 
law  declared  unconstitutional.  The  Democrats  dissented.  Pratt  v.  Breck- 
enridge  (1901)  112  Ky.  21.  Said  Justice  Hobson,  referring  to  the  framers 
of  the  constitution : 

"  No  sadder  illustration  of  their  wisdom  in  keeping  political  questions 
from  the  judiciary  can  be  given  than  the  history  of  this  court  for  the  past 
ten  years.  *  *  *  Now  after  a  change  in  the  personnel  of  the  court  by 
the  same  vote  of  four  to  three,  all  this  is  overturned  and  the  opposite  con- 
clusions established  "  (p.  47).  And  Chief  Justice  Paynter  added,  the  deci- 
sion "  is  revolutionary  in  character.  It  is  such  opinions  as  this  that  bring 
reproach  upon  courts  "  (p.  52).  Caleb  Powers  entitles  a  chapter  in  his 
book  "  A  Republican  Judge  Elected." 

Meanwhile  Caleb  Powers,  Republican  Secretary  of  State,  had  been 
indicted  for  the  murder  of  Goebel.  On  the  occasion  of  his  preliminary 
hearing  feeling  ran  high  and  an  armed  conflict  was  narrowly  averted  in 
the  court  room.  (Press  dispatches  March  23,  1900.)  A  State  election  had 
been  held  in  which  the  guilt  or  innocence  of  Powers  was  substantially  a 
political  issue.  Taylor  was  indicted  but  escaped  to  Indiana  and  the  Re- 
publican governor  refused  to  extradite  him.  He  became  a  Republican 
orator  in  the  Indiana  campaign.  Powers  was  brought  to  trial  before  Judge 
Cantrell,  convicted  and  obtained  a  reversal  in  the  Court  of  Appeals. 
Powers  v.  Commonwealth  (1901)  no  Ky.  386.  The  three  Democratic 
judges  dissented.  Again  he  was  convicted  and  again  obtained  a  reversal, 
(1902)  114  Ky.  237,  the  Democratic  judges  dissenting. 
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who  is  tried  by  a  jury  composed  wholly  of  his  political  op- 
ponents, can  have  a  fair  and  impartial  trial  within  the  mean- 
ing of  the  law.  *  *  *  I  do  not  insist  that  in  an  ordinary 
criminal  trial  there  is  any  necessity  for  watchfulness  to  keep 
politics   out    of    the   jury    box.     When,  ordinarily,  one    is 

James  B.  Howard,  a  Republican,  had  also  been  indicted  for  the  mur- 
der of  Goebel.  He  was  convicted  and  obtained  a  reversal  on  appeal. 
(1901)  no  Ky.  356,  The  three  Democratic  judges  concurred  in  the  result 
but  filed  separate  opinions.  A  second  conviction  followed  and  a  second 
reversal,  the  three  Democratic  judges  disssenting.     114  Ky.  372. 

On  Jan.  5,  1905,  the  Democrats  regained  their  numerical  supremacy  in 
the  Court  of  Appeals.  On  the  first  day  of  the  new  term  the  commonwealth 
filed  a  petition  for  a  rehearing  in  the  Powers  case.  This  was  denied.  71 
S.  W.  484.  The  Court  of  Appeals  at  the  second  trial  had  expressed  the 
opinion  that  Judge  Cantrell  should  have  vacated  the  bench  at  defendant's 
motion.  However,  he  still  refused  to  comply  until  compelled  to  do  so  by 
rule  of  court.  74  S.  W.  691.  These  two  proceedings  under  the  circum- 
stances amounted  to  an  appeal  from  a  Republican  Court  of  Appeals  to  a 
Democratic  court.  They  were  both  unsuccessful.  Powers  was  again  tried, 
convicted  and  this  time  sentenced  to  be  hanged.  The  Democratic  Court 
of  Appeals  now  reversed  the  judgment  for  the  third  time  on  technical 
grounds  and  one  of  the  new  Democratic  judges,  Henry  S.  Barker,  united 
with  the  two  Republican  judges  in  a  special  opinion  in  which  he  raised  the 
federal  questions  discussed  in  this  article.  See  citations  from  his  opinion 
in  the  text.  Howard,  again  convicted  and  sentenced  to  life  imprisonment, 
was  less  fortunate.  His  sentence  was  affirmed.  80  S.  W.  211.  One  Re- 
publican judge  dissented,  and  one  "  dissented  in  part."  The  Howard 
case  was  affirmed  on  error  to  the  U.  S.  Supreme  Court  (1905)  200  U.  S. 
164. 

Powers,  now  having  been  in  jail  since  March  17,  1900,  and  having 
been  tried  three  times  in  the  State  courts  and  three  times  found  guilty, 
twice  sentenced  to  life  imprisonment  and  once  to  be  hanged,  but  each  time 
having  been  granted  a  new  trial  by  the  State  Court  of  Appeals,  was  about 
to  be  brought  to  trial  for  the  fourth  time  in  the  State  court  when  he  filed 
his  petition  for  removal  to  the  Circuit  Court  of  the  United  States,  and 
moved  for  a  writ  of  habeas  corpus  cum  causa  to  take  him  from  the  com- 
monwealth's custody.  The  motion  for  the  writ  was  sustained  in  an  in- 
teresting opinion  bv  Cochran,  District  Judge,  139  Fed.,  452,  July  7,  1905. 
When  the  United  States  Marshal  attempted  to  carry  out  the  orders  of  the 
court  a  tug  of  war  which  would  have  been  ridiculous  if  it  had  not  been 
disgraceful  took  place  between  the  Democratic  mayor  of  Newport,  Ky., 
assisted  by  the  police,  and  the  Republican  jailor,  assisted  by  his  deputies. 
Powers  was  the  football ;  one  party  seeking  to  place  him  in  a  cell  for  which 
his  friends  had  provided  some  furnishings,  the  other  to  prevent  this.  The 
mayor  was  victorious  at  first,  but  the  United  States  Marshal  came  to  the 
assistance  of  the  jailor  and  the  federal  power  triumphed.  Arrests  followed 
on  both  sides. 

The  Commonwealth  of  Kentucky  appealed  the  habeas  corpus  pro- 
ceedings to  the  United  States  Supreme  Court,  where  the  appeal  was 
allowed  and  a  rule  granted  directing  that  Powers  be  restored  to  the 
custody  of  the  State.  Here  the  case  rests.  Powers  is  in  jail  awaiting  his 
fourth  trial.  Those  who  are  interested  in  an  "  intensely  human  "  docu- 
ment written  with  refreshing  naivete  and  real  ability  are  referred  to  "  My 
Own  Story,"  by  Caleb  Powers,  The  Bobbs-Merrill  Company,  1905.  See 
also  Samuel  Hopkins  Adams  in  McClures  Magazine,  Vol.  22,  465.  For 
a  strictly  impartial  account  see  "  Kentucky  Politics "  in  Mr.  Dooley's 
Philosophy,  p.  121. 
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arraigned  for  crime  it  is  immaterial  whether  the  jurors  are 
of  the  same  or  an  opposing  party.  Usually  this  is  a  ques- 
tion which  excites  neither  the  interest  of  the  accused  nor 
that  of  his  counsel.  But  when  the  offense  springs  from  an 
intense  political  contest  all  that  becomes  different.  Then 
the  political  complexion  of  the  jury  is  all  important.  The 
administration  of  even-handed  justice  has  no  more  insidious 
enemy  than  political  prejudice;  it  enters  unseen  and  unsus- 
pected into  the  human  mind  and  undermines  the  judgment. 
*  *  *  Neither  purity  of  heart  nor  exaltation  of  character 
offers  an  antidote  for  this  deadly  poison.  The  pages  of  his- 
tory are  eloquent  with  the  evils  of  this  passion."1 

Powers  has  on  each  appeal  maintained  that  the  Kentucky 
Court  of  Appeals  has  misconstrued  the  Criminal  Code  in 
holding  that  the  court  has  no  authority  to  reverse  for  error 
committed  below  in  selecting  jurymen.  Does  this  ruling  pre- 
sent a  federal  question  ?  In  other  words,  will  the  Supreme 
Court  when  questions  of  due  process  of  law  and  equal 
protection  are  involved  always  follow  the  construction 
of  the  local  law  adopted  by  the  State  court?  It  has 
repeatedly  and  emphatically  been  said  that  it  will.  But 
the  persistency  with  which  the  question  is  raised  by  coun- 
sel for  various  plaintiffs  in  error  and  the  countenance 
given  to  the  contrary  suggestion  by  certain  expressions  of 
the  court,  together  with  the  importance  of  the  question 
both  practically  and  as  a  matter  of  principle  render  it 
perhaps  worthy  of  notice.  Of  course  if  the  State  law  as 
construed  or  administered  by  the  State  courts  results  in  a 
situation  which  amounts  in  itself  to  a  denial  of  "  due  pro- 
cess" or  "equal  protection"  the  Supreme  Court  will  re- 
verse the  decision  even  though  it  be  of  the  opinion  that  the 
State  court  erred  in  construing  the  local  law,  and  that,  if 
properly  construed,  it  would  have  violated  no  federal  right. 
Although  it  has  been  asserted  that  the  court  has  a  right  to 
place  its  own  construction  on  the  statute  in  a  case  like  this8 
the  result  amounts  to  an  acceptance  of  the  interpretation  of 
the- State  court  and  the  question  is  one  of  academic 
interest  only.  But  what  is  the  rule  in  the  ordinary 
case  where  the  statute  as  construed  by  the  State  court 
does  not  in  itself  amount  to  a  flagrant  injustice  or  denial 
of  due   process   and    it   is    freely    admitted    that    the    law 

1  Powers  v.  Commonwealth  (Ky.  1904)  83  S.  W.  146,  151. 

2  Scott  v.  McNeil  (1894)  154U.  S.  34,  45. 
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might  well  be  as  the  State  court  has  found  it,  but  it  is  con- 
tended that,  in  view  of  the  state  of  the  common  or  statute 
law  of  the  jurisdiction,  such  an  error  has  been  committed 
as  to  amount  to  a  denial  of  a  federal  right?  Said  Mr.  J. 
Randolph  Tucker,  arguendo,  in  the  anarchists'  case  :  "  Now 
if  the  constitution  of  Illinois  is  denied  to  these  prisoners 
when  accorded  to  others,  we  are  denied  the  equal  protec- 
tion of  the  laws  of  Illinois."1  As  the  constitutional  pro- 
vision relied  on  in  that  case  was  substantially  the  same  in 
both  the  State  and  federal  constitutions,  the  court  was  able 
to  pass  by  this  argument  by  showing  that  the  constitutional 
provision  had  not  been  violated.  In  Castillo  v.  McConnico,* 
when  the  plaintiff  in  error  urged  a  violation  of  the  local  law, 
the  court  replied  by  Mr.  Justice  White : 

"  The  vice  which  underlies  the  entire  argument  of  the 
plaintiff  in  error  arises  from  a  failure  to  distinguish  between 
the  essentials  of  due  process  of  law  under  the  Fourteenth 
Amendment,  and  matters  which  may  or  may  not  be  essen- 
tial under  the  terms  of  a  state  assessing  or  taxing  law. 
The  two  are  neither  correlative  or  coterminous.  *  *  * 
When,  then,  a  state  court  decides  that  a  particular  formality 
was  or  was  not  essential  under  the  state  statute,  such  de- 
cision presents  no  federal  question,  providing  always  that 
the  statute  as  thus  construed  does  not  violate  the  Constitu- 
tion of  the  United  States  by  depriving  of  property  without 
due  process  of  law.  This  paramount  requirement  being 
fulfilled,  as  to  other  matters  the  state  interpretation  of  its 
own  law  is  controlling  and  decisive." 

In  a  case  decided  so  late  as  December  of  last  year3 
counsel  again  raised  the  point,  relying  upon  Yick  Wo  v. 
Hopkins4  and  upon  the  passage  from  Scott  v.  McNeal,6 
where  Mr.  Justice  Gray  said  : 

"  Upon  a  writ  of  error  to  review  the  judgment  of  the 
highest  court  of  a  State  upon  the  ground  that  the  judg- 
ment was  against  a  right  claimed  under  the  constitution  of 
the  United  States,  this  court  is  no  more  bound  by  that 
court's  construction  of  the  statute  of  the  Territory,  or  of 
the  State,  when  the  question  is  whether  the  statute  pro- 

1  Spies  v.  Illinois  (1887)  123  U.  S.  131,  153. 

2  (1898)  168  U.  S.  674,  683. 

3  Minnesota  Iron  Company  v.  Kline  (1905)  199  U.  S.  593. 
*  (1886)  118  U.  S.  356. 

5  Supra. 
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vided  for  the  notice  required  to  constitute  due  process  of 
law,  than  when  the  question  is  whether  the  statute  created 
a  contract  which  has  been  impaired  by  a  subsequent  law  of 
the  State,  or  whether  the  original  liability  created  by  the 
statute  was  such  that  a  judgment  upon  it  has  not  been  given 
due  faith  and  credit  in  courts  of  another  State.  In  every 
case,  this  court  must  decide  for  itself  the  true  construction 
of  the  statute."1 

Mr.  Justice  Holmes  in  the  opinion  of  the  court  brushed 
the  point  aside  remarking  :  "  Of  course,  if  the  statute  as 
interpreted  is  not  within  the  prohibitions  of  the  Fourteenth 
Amendment  we  do  not  interfere  with  the  construction 
adopted  by  the  state  court."2 

This  answer  meets  the  situation  in  Scott  v.  McNeal  but 
needs  to  be  qualified  as  to  Yick  Wo  v.  Hopkins.  There 
the  ordinance  as  construed  by  the  California  court  was  ad- 
mittedly constitutional,  but  the  Supreme  Court  proceeded 
first  to  place  its  own  construction  on  the  ordinance  and 
then  to  hold  that  as  so  construed  it  violated  the  Four- 
teenth Amendment.3 

Of  course  it  still  remains  true  that  the  court  in  Yick  Wo 
v.  Hopkins  held  that  there  was  a  failure  of  due  process  not 
because  the  State  court  had  erred  in  construing  the  State 
law  but  because  of  the  situation  resulting  from  the  State 
law  (however  construed)  as  actually  administered. 

Finally,  in  Howard  v.  Kentucky4  the  court  says: 

"  He  (plaintiff  in  error)  seems  to  make  an  issue  with  the 
court  of  appeals  of  the  state  upon  the  law  of  the  state,  and 

1  (1894)  154  U.  S.  34,45. 
Minnesota  Iron  Company  v.  Kline  (1905)  199  U.  S.  593,  597  ;  Strick- 
ley  v.  Highland  Boy  Mining  Company  (1905)  200  U.  S.  527,  530,  accord. 

3  And  this  too  where  as  a  question  of  construction  it  would  seem  that 
the  California  court  may  well  have  been  right.  The  ordinance  merely  for- 
bade "any  person  or  persons  to  establish,  maintain,  or  carry  on  a  laundry 
within  the  corporate  limits  of  the  city  and  county  of  San  Francisco  without 
having  first  obtained  the  consent  of  the  board  of  supervisors,  except  the 
same  be  located  in  a  building  constructed  either  of  brick  or  stone."  The 
California  court  held  that  this  merely  lodged  a  discretionary  and  not  an 
arbitrary  power  in  the  supervisors.  The  Supreme  Court  using  the  bad 
administration  of  the  ordinance  as  a  means  of  interpretation  held  that  it 
carried  arbitrary  powers  This  holding  does  not  appear  to  give  proper 
weight  to  the  ordinary  rule  that  a  statute  should  be  construed  so  as  to  be 
constitutional  if  possible. 

To  be  sure  the  Supreme  Court  said  that  bad  administration  alone 
would  be  enough  to  violate  the  Fourteenth  Amendment,  and  the  case  is 
always  cited  as  the  starting  point  for  the  cases  on  this  subject.  But  it  is 
submitted  that  it  really  goes  off  on  the  question  of  construction  and  that 
on  that  point  it  is  one  of  the  hard  cases  which  make  bad  law.  See  com- 
ments in  Williams  v.  Mississippi  (1898)  170  U.  S.  213,  225. 

4  (1905)  200  U.  S.  164,  172,  173. 
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to  contend  that  the  court  erred  in  the  interpretation  and 
application  of  the  law.  This  contention  encounters  the 
ruling  in  In  re  Converse  (137  U.  S.  624,  631)  and  other 
cases,  which  hold  'that  a  state  cannot  be  deemed  guilty  of 
violation  of  its  obligations  under  the  constitution  of  the 
United  States  because  of  a  decision,  even  if  erroneous,  of 
its  highest  court,  while  acting  within  its  jurisdiction.'1  We 
cannot  assume  error  in  the  decision  of  the  Court  of  Ap- 
peals. We  accept  it,  as  we  are  bound  to  do,  as  a  correct 
exposition  of  the  law  of  the  State,  common,  statutory  and 
constitutional.  Our  inquiry  can  only  be,  did  the  State 
law  as  applied  afford  plaintiff  in  error  due  process  as  those 
words  are  used  in  the  Fourteenth  Amendment?  We  think 
it  did." 

The  court  then  goes  on  to  show  that  as  a  matter  of  fact 
no  error  as  to  the  law  of  the  State  was  committed,  on  the 
point  in  question.  Then  taking  up  another  contention— a 
contention  sure  to  arise  if  the  Powers  case  ever  comes  up 
on  error — the  court  says  : 

"  The  court  in  its  construction  of  section  281  (the  sec- 
tion which  forbids  reversal  for  error  in  constitution  of  jury) 
followed  the  construction  established  by  prior  cases,  and 
did  not  make  a  discriminating  application  of  that  section 
against  the  plaintiff  in  error."  He  was  therefore  not  de- 
prived of  the  equal  protection  of  the  law. 

Here  we  again  see  in  almost  the  latest  expression  of  the 
court  upon  the  subject,  coupled  with  a  reiteration  of  the 
orthodox  statement  that  error  in  construing  the  State  law 
cannot  avail  the  objector,  a  statement  in  which  there  may 
perhaps  lurk  the  suggestion  that  an  outrageously  wrong 
decision  departing  from  the  settled  law  of  the  State  might 
be  such  an  unexplained  discrimination  as  would  amount  to 
a  denial  of  the  equal  protection  of  the  laws,  even  though 
the  new  rule  were  in  itself  not  outrageous. 

It  is  believed  that  in  none  of  the  late  cases  laying  down 
the  ordinary  rule  has  such  a  situation  arisen.2     In  some  of 

1  It  should  be  noted  that  In  re  Converse  which  is  relied  on  by  the  court 
was  a  case  coming  up  on  habeas  corpus  from  the  Circuit  Court.  It  would 
seem  that  the  case  might  perhaps  have  been  disposed  of  on  the  short 
ground  that  the  writ  of  habeas  corpus  cannot  be  used  as  a  writ  of  error,  a 
proposition  which  the  Supreme  Court  finds  it  necessary  to  reassert  in  two 
cases  decided  March  12th  of  this  year.  Felts  v.  Murphy  (1906)  201  U.  S. 
123;  Valentina  v.  Mercer  (1906)  201  U.  S.  131. 

2It  will  naturally  suggest  itself  that  some  of  the  numerous  cases  simi- 
lar to  Gelpcke  v.  Dubuque  (1863)  1  Wall.  175,  206,  where  the  State  court 
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the  cases  the  Supreme  Court  has  made  it  plain  that  it 
agreed  with  the  rule  of  construction  laid  down  by  the 
State  court ;  in  others  the  view  of  the  same  State  court  has 
been  permissible1  or  has  been  sanctioned  by  time.  It  is 
predicted  that  the  Supreme  Court  has  by  no  means  heard 
the  last  of  Mr.  Tucker's  contention  "  if  the  constitution 
(of  the  state)  *  *  *  is  denied  to  these  prisoners,  when  ac- 
corded to  others,  we  are  denied  the  equal  protection  of  the 
laws."  And  while  it  is  of  course  settled  that  no  ordinary 
error  in  a  State  court  can  be  reviewed,  it  is  submitted  that 
it  may  still  be  worth  while  to  contend  that  due  process  in 
this  case  as  in  so  many  others  is  a  matter  of  degree,  and 
that  even  where  the  result  reached  was  in  itself  not  out- 
rageous, there  might  be  such  an  outrageous  holding  as  to 
amount  to  a  failure  of  due  process,  or  such  an  inexplicable 
reversal  of  a  long  settled  rule  as  to  amount  to  a  denial  of 
the  "equal  protection  of  the  laws.''  In  view  of  the  re- 
peated statements  of  the  court  it  is  perhaps  improbable 
that  the  contention  would  be  sustained,  but  it  must  be  re- 
membered that  the  court  has  said,  in  a  situation  not  after 
all  so  different  as  has  been  sometimes  supposed  :  "  We  are 
not  unmindful  of  the  importance  of  uniformity  in  the  de- 
cisions of  this  court,  and  those  of  the  highest  local  courts, 
giving  constructions  to  the  laws  and  constitutions  of  their 
own  states.  It  is  the  settled  rule  of  this  court  in  such  cases 
to  follow  the  decisions  of  the  state  courts.     But  there  have 

had  reversed  itself  in  regard  to  the  validity  of  a  contract  under  which  rights 
had  vested,  and  which  unlike  Gelpcke  v.  Dubuque  came  up  on  writs  of 
error  from  the  State  courts,  present  exactly  the  situation  here  described. 
McCullough  v.  Virginia  (1898)  172  U.  S.  102  and  cases  cited  p.  106.  But 
the  attention  of  both  counsel  and  court  was  almost  wholly  directed  to  the 
contract  clause  of  the  Constitution.  Many  of  the  cases  arose  before  the 
possibilities  of  the  Fourteenth  Amendment  were  fully  realized,  if  indeed 
they  are  yet.  Where  the  Fourteenth  Amendment  was  noticed  it  was  ap- 
parently not  seriously  relied  on  and  the  point  was  treated  summarily  by  the 
court,  e.  g.  Central  Land  Company  v.  Laidley  (1895)  159  U.  S.  103.  In 
none  of  the  cases  so  far  was  noticed  the  precise  contention  suggested,  /.  e. 
that  while  an  ordinary  error  of  a  State  court  is  not  reviewable  a  ruling 
might  be  so  outrageous  as  to  account  for  a  failure  of  due  process  brought 
home  to  the  court. 

1Arrowsmith  7/.  Harmoning  (1886)  118  U.  S.  194;  Gibson  v.  Missis- 
sippi (1896)  162  U.  S.  565,  591. 

2For  a  most  interesting  discussion  of  Gelpcke  v.  Dubuque  and  the  simi- 
lar line  of  cases  arising  on  writs  of  error  see  a  monograph  which  received 
the  Sharsvvood  Prize  for  1899  at  the  University  of  Pennsylvania,  by  Mr. 
Thomas  Raeburn  White,  of  the  Philadelphia  Bar,  now  Assistant  City 
Solicitor  of  Philadelphia. 
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been  heretofore,  in  the  judicial  history  of  this  court,  as 
doubtless  there  will  be  hereafter,  many  exceptional  cases. 
We  shall  never  immolate  truth,  justice  and  the  law,  because 
a  state  tribunal  has  erected  the  altar  and  decreed  the  sacri- 
fice."1 

There  is  another  question,  analogous  to  the  one  last  dis- 
cussed, which  might  well  arise  on  a  new  trial  of  the  Powers 
case.  Suppose,  at  the  forthcoming  trial,  the  court  changes 
its  ruling  and  instructs  the  officers  who  summon  the  jury  to 
make  no  discrimination  between  Republicans  and  Demo- 
crats. Then  suppose  Powers  claims  that  these  instructions 
have  been  disobeyed,  but  the  court  decides  against  him  and 
rules  that  the  officers  have  done  their  duty.  Is  this  ruling 
of  the  court  upon  an  interlocutory  question  of  fact  review- 
able in  the  Supreme  Court  under  the  Fourteenth  Amend- 
ment ?  If  rulings  of  the  trial  court  on  interlocutory  ques- 
tions of  fact  are  in  all  cases  open  to  review  in  the  Supreme 
Court,  it  certainly  throws  open  a  wide  field  of  investigation 
which  might  lead  to  serious  encroachment  on  the  State 
courts  if  improperly  administered.  On  the  other  hand,  if 
such  questions  are  never  open,  the  State  court  can  in  a  case 
like  this  deny  the  federal  right  and  defy  the  national  author- 
ity with  impunity.  The  authorities  are  not  in  a  very  satis- 
factory condition.  There  are  general  statements  such  as 
that  found  in  a  late  case  in  regard  to  a  State  tax  law,  where 
the  court  said  : 

"Counsel  for  plaintiff  in  error  says  in  his  brief  that  he 
does  not  contend  '  that  the  act  itself  is  not  sufficient  to  give 
due  process,'  but  he  insists  '  that  the  manner  of  observance 
of  that  act  is  want,  oi  due  process  '  ;  in  other  words,  that  the 
statutes  had  not  been  complied  with.  But  the  state  supreme 
court  held  that  the  county  officers  and  defendants  in  error 
had  fully  complied  with  the  laws.  So  that  *  *  *  (plain- 
tiff in  error)  only  objects  to  the  determinations  of  local  law 
or  of  fact,  not  in  themselves  reviewable  here."  2 

'Gelpcke  v.  Dubuque  (1863)  1  Wall.  175,206. 

2  French  v.  Taylor  (1905)  199  U.  S.  274,  277,  citing  Leigh  71.  Green 
(1904)  193  U.  S.  79.  Compare  the  holding  in  Chicago,  Burlington  &  Quincy 
Railroad  v.  Chicago  (1897)  166  U.  S.  226,  on  the  question  of  compensation 
for  property  taken  by  eminent  domain.  The  court  held  that  it  could  not 
examine  the  finding  of  a  jury  even  in  a  State  court  except  as  at  common 
law  and  said  :  "  Even  if  we  were  of  opinion,  in  view  of  the  evidence,  that 
the  jury  erred  in  finding  that  no  property  right,  of  substantial  value  in 
money,  had  been  taken  from  the  railroad  company,  by  reason  of  the  open- 
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But  these  are  general  statements  in  cases  where  it  does 
not  appear  that  there  was  any  basis  lor  claiming  outrageous 
errors  in  the  decisions  of  questions  of  fact.  In  the  anarchists' 
case,  as  has  been  pointed  out  in  an  acute  article,1  the  court 
gave  countenance  to  the  opposite  view.  The  plaintiffs  in 
error  claimed  that  they  were  being  deprived  of  life  and  lib 
erty  and  denied  the  equal  protection  of  the  laws  through 
the  maladministration  of  the  jury  law  of  Illinois,  that  is,  by 
incorrect  decisions  as  to  the  competency  of  jurymen.  And 
the  court,  instead  of  saying  shortly  that  even  if  this  were 
true  it  was  beyond  the  limits  of  federal  jurisdiction,2  entered 
into  an  elaborate  examination  of  the  record  to  show  that  the 
plaintiffs  in  error  were  mistaken  in  their  criticisms  of  the 
rulings  of  the  court.     Said  the  Court  :  3 

"  We  proceed,  then,  to  a  consideration  of  the  grounds  of 
challenge,  to  the  jurors  Denker  and  Sanford,  to  see  if  in  the 
actual  administration  of  the  rule  of  the  statute  by  the  court 
the  rights  of  the  defendants  under  the  Constitution  of  the 
United  States  were  in  any  way  impaired  or  violated."  The 
court  then  reviewed  the  examination  of  these  two  jurors  on 
the  voir  dire,  and,  having  pointed  out  that  even  on  appeal 
from  a  court  of  the  same  general  jurisdiction,  onlv  a  clear 
case  of  abuse  of  discretion  would  be  ground  for  reversal, 
observed  that  this  rule  "ought  not  to  be  relaxed  in  a  case 
where,  as  in  this,  the  ground  relied  on  for  the  reversal  by 
this  court  of  a  judgment  of  the  highest  court  of  the  State 
is,  that  the  error  complained  of  is  so  gross  as  to  amount  in 
law  to  a  denial  by  the  State  of  a  trial  by  an  impartial  jury 
to  one  who  is  accused  of  crime.  We  are  unhesitatingly  of 
the  opinion  that  no  such  case  is  disclosed  by  this  record." 

Of  course,  it  is  easy  to  minimize  the  importance  of  this 
case  by  saying  that  it  was  an  exceptional  case,  where  the 

ing  of  a  street  across  its  right  of  way,  we  cannot  on  that  ground  re-examine 
the  final  judgment  of  the  State  court.  We  are  permitted  only  to  enquire 
whether  the  trial  court  prescribed  any  rule  of  law  for  the  guidance  of  the 
jury  that  was  in  absolute  disregard  oi  the  company's  rights  to  just  compen- 
sation." The  court  explained  the  words  "absolute  disregard"  by  saying 
that  merely  minor  errors  of  law  would  not  amount  to  a  failure  of  due  pro- 
cess. Would  the  Supreme  Court  review  an  outrageous  ruling  of  a  State 
court  in  setting  aside  a  verdict  or  refusing  to  do  so  ? 

1  I  Harvard  Law  Review  307. 

2  Which,  of  course,  the  court,  being  a  court  of  limited  jurisdiction, 
should  have  done  if  it  had  not  jurisdiction. 

3Spiest/.  Illinois  (1887)  123  U.  S.  131,  170,  180. 
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whole  country  wished  it  made  plain  that  the  defendants 
were  receiving  fair  play,  and  that  therefore  an  ultra  vires 
examination  into  the  facts,  not  leading  to  affirmative  ac- 
tion, is  no  authority  for  the  future.  But  it  is  only  in  an 
exceptional  case  that  it  can  possibly  be  contended  that  the 
federal  jurisdiction  exists,  i.  e.,  cases  where  there  is  reason 
to  fear  that  the  peculiar  circumstances  have  led  to  out- 
rageous rulings  in  the  State  courts,  and  this  will  usually  be 
in  cases  exciting  great  interest,  such  as  the  one  in  question. 
It  is  submitted  once  more  that  due  process  of  law  is  a  ques- 
tion of  degree,  and  that,  if  the  ruling  of  the  State  court  be 
outrageous,  the  federal  courts  have  jurisdiction  to  review 
it  under  the  Fourteenth  Amendment  even  as  to  interlocutory 
questions  of  fact. 

William  Cullen  Dennis. 
New  York  City. 
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NOTES. 


Divorce  Decrees  under  the  Full  Faith  and  Credit  Clause. — 
As  marriage  is  not  merely  a  contract,  Maynard  \.  Hill  (1888)  125 
U.  S.  190,  but  an  institution,  giving  a  peculiar  status  to  the  parties, 
courts  have  agreed  with  practical  unanimity  that  a  suit  for  divorce 
is  not  simply  an  action  in  personam  for  breach  of  a  contract,  but  is 
an  action  in  rem  or  quasi  in  rem  to  determine  the  status  of  the  par- 
ties. Hyde  v.  Hyde  (1866)  L.  R.  1  P.  &  D.  130;  Ditson  v.  Dilson 
(1856)  4  R.  I.  87;  People  v.  Baker  (1879)  76  N.  Y.  78;  Pennoyer 
v.  Neff  (1877)  95  U.  S.  714,  734;  2  Bishop,  Marriage,  Divorce  & 
Separation,  §  133  et  seq.  On  no  other  theory  can  the  cases  be  sup- 
ported that  deny  the  validity  of  a  divorce  where  the  action  was 
brought  in  a  state  where  neither  party  was  domiciled,  although  both 
appeared  in  the  action.  Andrews  v.  Andrews  (1903)  188  U.  S.  14. 
But  see  McCreery  v.  Davis  (1894)  44  S.  C.  195,  contra.  It  is 
further  agreed  that  every  state,  as  an  incident  of  its  sovereignty,  has 
jurisdiction  to  determine  the  status  of  all  persons  domiciled  within 
it.  People  v.  Baker,  supra  p.  84;  Maynard  v.  Hill,  supra;  Strader 
v.  Graham  (U.  S.  1850)  10  How.  82. 

When  a  state  has  exercised  this  right  by  means  of  a  judicial  pro- 
ceeding, the  status  thus  determined  by  a  court  of  competent  juris- 
diction should,  it  would  seem,  be  entitled  to  full  faith  and  credit 
under  the  Constitution  in  every  sister  state.  This  has  been  admitted 
in  cases  of  legitimation,  Scott  v.  Key  (1856)  11  La.  Ann.  232,  adop- 
tion, Van  Matre  v.  Sankey  (1893)  148  111.  536,  and  custody  of 
children.  Wakefield  v.  Ives  (1872)  35  la.  238.  In  the  case  of 
divorce,  the  same  rule  should  apply.  When  the  courts  of  a  state, 
having  jurisdiction  of  the  status  of  an  individual  by  virtue  of  his 
domicil  within  the  state,  have  decreed  that  he  or  she  shall  cease  to 
have  the  status  of  a  married  person,  and  shall  resume  the  status  of 
an  unmarried  person,  such  a  determination  should  be  conclusive  in 
all  other  states,  regardless  whether  the  other  party  to  the  marriage 
was  or  was  not  domiciled  within  the  state,  or  was  or  was  not  duly 
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served  with  process  within  the  state.  As  marriage  is  a  reciprocal 
relation,  the  married  status  of  the  other  party  would  also  be  dis- 
solved, but  this  is  merely  an  incidental  result  of  the  decree.  Such 
is  the  decided  weight  of  authority  in  the  state  courts,  Harding  v. 
Alden  (1832)  9  Me.  140,  150;  Ditson  v.  Ditson  (1856)  4  R.  I.  87 
semble;  Cooper  v.  Cooper  (1836)  7  Ohio  528;  Cox  v.  Cox  (1869)  19 
Oh.  St.  502,  510  semble;  Thompson  v.  State  (1856)  28  Ala.  12; 
Gould  v.  Crow  (1874)  57  Mo.  200;  Van  Orsdal  v.  Van  Orsdal 
(1885)  67  la.  35;  In  re  James  (1893)  99  Cal.  374;  Thurston  v. 
Thurston  (1894)  58  Minn.  279;  Thorns  v.  King  (1895)  95Tenn.  60; 
Knowlton  v.  Knowlton  (1895)  155  111.  158;  Hilbish  v.  Hattle  (1896) 
145  Ind.  59,  and  was  believed  to  be  the  doctrine  of  the  federal 
courts.  Pennoyer  v.  Neff,  supra;  Atherton  v.  Atherlon  (1901)  181 
U.  S.  155.  In  the  following  cases  the  same  result  was  reached, 
although  perhaps  on  the  ground  of  comity.  Felt  v.  Felt  (1899)  59 
N..J.  Eq.  606;  Sha/er  v.  Bushnell  (1869)  24  Wis.  372.  Of  course 
such  a  foreign  decree  does  not,  any  more  than  a  domestic  decree, 
destroy  those  vested  rights  of  a  wife  in  the  property  of  her  husband 
which  do  not  depend  upon  the  continuance  of  the  marital  relation. 
Cook  v.  Cook  (1882)  56  Wis.  195  ;  Van  Orsdal  v.  Van  Orsdal,  supra. 
But  in  four  states  full  faith  and  credit  has  been  refused  to  a  divorce 
decree  where  the  defendant  was  domiciled  without  the  jurisdiction 
and  personal  service  was  not  secured.  Jones  v.  Jones  (1888)  NT.  Y. 
415,  424  ;  Colvin  v.  Reed  (1867)  55  Pa.  St.  375  ;  McCreeryv.  Davis 
supra;  Harris  v.  Harris  (1894)  115  N.  C.  587,  cf.  however,  Bid- 
well  v.  Bidwell  (N.  C.  1905)  52  S.  E.  55  semble.  This  minority 
view  has  recently  been  adopted  by  the  Supreme  Court  of  the  United 
States,  four  justices  dissenting,  in  a  case  holding  that,  where  a  hus- 
band deserted  his  wife  in  New  York,  established  a  domicil  in  Con- 
necticut, and  secured  a  divorce  a  vinculo  on  notice  by  publication 
only,  the  wife  not  appearing  in  the  suit,  this  decree  was  not  entitled 
to  full  faith  and  credit  in  a  suit  by  the  wife  in  New  York  for  a  sepa- 
ration and  alimony.  Haddock  v.  Haddock  (1906)  26  Sup.  Ct.  525. 
The  majority  opinion,  while  not  denying  that  a  suit  for  divorce 
is  a  proceeding  in  rem,  yet  refuse  to  support  the  logical  result 
of  this  theory  on  the  ground  that  if  state  A  where  one  party  is  domi- 
ciled has  jurisdiction  to  grant  a  divorce,  which  will  necessarily  affect 
the  status  of  the  defendant  domiciled  in  state  B,  the  inherent  right 
of  state  B  to  determine  the  status  of  its  citizens  is  impaired.  But 
it  would  seem  that  as  great  an  abridgment  of  the  rights  of  both 
states  occurs  when  neither  is  allowed  to  determine  finally  the  status 
of  a  party  domiciled  within  it,  which  is  practically  the  result  of  the 
principal  case. 

The  court  attempts  to  distinguish  the  case  of  Atherton  v.  Ather- 
ton, supra,  on  the  ground  that  in  that  case  the  divorce  was  granted 
in  the  state  of  matrimonial  domicil.  The  distinction  is  believed  to 
be  untenable.  If  the  Atherton  case  is  based  on  the  theory  that  this 
was  the  last  place  of  actual  cohabitation,  it  may  be  answered  that 
such  facts  cannot  perse  give  jurisdiction.  Le  Mesurier  v.  Le  Mesu- 
rier  L.    R.  [1895]  A.   C.    517.        If  on  the  theory  that  the  wife's 
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domicil  was  constructively  that  of  the  husband,  this  is  negatived  by 
the  finding  of  the  New  York  court  that  the  separation  was  due  to 
the  fault  of  the  husband,  and  hence  the  wife  had  a  separate  domicil. 
i  Columbia  Law  Review  396. 

In  conclusion  it  is  submitted  that  the  principal  case  refuses  to 
carry  to  its  logical  conclusion  the  accepted  theory  of  divorce,  is 
opposed  to  the  weight  of  authority  in  this  country,  and  is  incon- 
sistent with  Atherion  v.  Atherton.  It  is  supportable,  if  at  all,  only 
on  the  ground  that  public  policy  demands  that  divorces  shall  be 
granted  only  where  one  party  is  domiciled  in  the  state  and  the  other 
is  therein  personally  served  with  process  or  voluntarily  appears,  or 
where  the  suit  is  at  the  matrimonial  domicil.  But  these  reasons 
would  seem  more  appropriate  for  the  consideration  of  the  State 
legislatures  than  of  the  courts,  whose  regard  for  them  must  result  in 
the  abandonment  of  theory  for  a  hopeless  inconsistency  in  practice. 


The  Duty  of  a  Railroad  to  Refrain  from  Discrimination  in 
Granting  Sidetrack  Facilities. — Under  its  duty  as  a  common  car- 
rier to  provide  adequate  facilities  and  equipment  for  transporting 
such  freight  as  may  be  presented  to  it  for  carriage,  Hutchison,  Car- 
riers, 2nd  ed.,  §  292,  it  is  universally  held  that  a  railroad  is  bound 
to  provide  such  stational  facilities  as  are  reasonably  necessary  for  the 
loading  and  unloading  of  goods,  such  as  warehouses,  yards  and 
freight  houses.  Covington  Stock-yards  Co.  v.  Keith  (1891)  139  U. 
S.  128;  Hutchinson,  Carriers,  2nd  ed. ,  §  293d;  Elliott,  Railroads, 
§  1479-  And,  since  the  railroads,  as  public  servants,  exercise  a 
portion  of  the  sovereign  power  of  the  state,  Scofield  v.  Railway  Co. 
(1885)  43  Ohio  St.  571,  593,  it  is  held  that  they  must  provide  these 
facilities  without  unjust  discrimination  as  between  shippers  in  sub- 
stantially similar  circumstances.  Ballentine  v.  Railroad  (1867)  40 
Mo.  491  ;  Elliott,  Railroads,  §  1468,  because  it  is  against  the  policy 
of  the  law  to  allow  them  to  take  advantage  of  their  position  as  public 
servants  to  build  up  monopolies  and  stifle  competition.  Coe  v. 
Railroad  (1880)  3  Fed.  775. 

With  regard  to  sidetrack  facilities,  it  is  held  that  sidetracks  are 
not  a  part  of  the  adequate  facilities  which  a  railroad  is  bound  to 
provide,  Covington  Stock-yards  Co.  v.  Keith,  supra  ;  Mann  v.  Rail- 
road (Mich.  1903)  97  N.  W.  721,  and  that  in  contracting  to  put  in 
such  sidetracks,  the  railroad  is  granting  a  mere  favor  by  special  con- 
tract, which,  so  far  as  its  duty  to  the  public  is  concerned,  the  rail- 
road company  may  remove  at  any  time  within  its  discretion.  Jones 
v.  Newport  News  etc.  Co.  (1895)  65  Fed.  736.  Since  the  common 
law  rule,  that  a  common  carrier  must  deliver  to  the  warehouse  of 
the  consignee,  is  modified  in  the  case  of  railroads,  Thomas  v.  Rail- 
road (Mass.  1845)  10  Met.  472,  and,  since  the  granting  of  sidetrack 
facilities  must  necessarily  increase  the  difficulties  of  operation  of  the 
road,  questions  concerning  which  should  be  left  largely  to  the  dis- 
cretion of  the  managers,  People  v.  Chicago  cV  Alton  Railroad  (1889) 
130  111.  175,  it  seems  that  the  conclusion  of  the  courts  that,  so  long 
as  a  railroad  does  not  hold  itself  out  to  provide  siding  facilities,  the 
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granting  of  such  facilities  is  entirely  a  matter  of  special  contract,  is 
a  logical  and  sensible  one. 

Under  this  conclusion,  the  granting  of  sidetrack  facilities  to  a 
shipper  would  seem  to  be  analogous  to  the  granting  of  special  facil- 
ities to  express  companies,  or  circuses,  or  hackmen.  In  such  cases, 
it  is  held  that  the  railroad  is  not  acting  in  its  capacity  as  a  common 
carrier,  since  a  common  carrier  is  under  no  duty  to  provide  such 
special  facilities.  See  Express  Cases  (1886)  117  U.  S.  1;  Coup  v. 
Railway  (1885)  56  Mich,  in;  Old  Colony  Railroad  Co.  v.  Tripp 
(1888)  147  Mass.  35.  Consequently,  it  is  held  that,  in  contracting 
to  provide  such  facilities,  the  railroad  may  discriminate  as  to  whom 
it  shall  deal  with,  the  same  as  any  other  private  company  may,  even 
to  the  extent  of  creating  a  monopoly.  See  Express  Cases,  supra; 
Old  Colony  Railroad  Co.  v.  Tripp,  supra.  If,  then,  there  is  a  com- 
plete analogy  between  the  granting  of  siding  facilities  to  shippers, 
and  the  granting  of  special  facilities  to  express  companies,  the  con- 
clusion would  seem  to  be  inevitable  that  a  railroad  may  discriminate 
in  furnishing  sidetracks,  even  where  such  a  discrimination  results  in 
the  building  up  of  a  monopoly  in  favor  of  the  preferred  shipper. 

This  analogy,  however,  cannot  be  carried  too  far.  Although, 
as  between  the  railroad  and  the  express  company,  the  relation  is  that 
of  one  private  company  to  another;  as  between  the  railroad  and  the 
shipper,  the  public  functions  of  the  road  do  come  into  play  to  the 
extent  of  the  holding  out  of  the  railroad  to  serve  the  shipper, 
namely,  to  carry  his  goods  for  a  reasonable  price  with  adequate 
facilities.  To  the  extent  of  this  holding  out,  the  railroad  owes  the 
shipper  all  the  duties  of  a  public  servant.  Now,  since  the  welfare 
of  the  public  forbids  that  a  railroad  shall  grant  one  shipper  better 
rates  than  it  grants  to  another,  when  the  shippers  are  in  substan- 
tially similar  circumstances,  and  such  discrimination  tends  to  foster 
a  monopoly,  both  at  common  law,  Messenger  v.  Railroad  (1873)  3^ 
N.  J.  L.  407;  id.  (1874)  37  N.  J.  L.  531;  State  v.  Railway  Co. 
(1890)  47  Ohio  St.  130,  and  under  the  Interstate  Commerce  Act, 
Rice  v.  Railroad  (1888)  1  Interst.  Com.  Rep.  503,  547,  it  would 
seem  that  the  public  welfare  also  demands  that  a  railroad  shall  not 
grant  one  shipper  better  loading  and  unloading  facilities  in  the  way 
of  sidetracks  than  it  grants  to  another,  when  the  shippers  are  in 
substantially  similar  circumstances  and  the  result  of  such  discrimi- 
nation is  to  create  a  monopoly  in  favor  of  the  preferred  shipper.  See 
Wight  v.  United  States  (1897)  167  U.S.  512.  However  strongly  it 
maybe  urged  that  a  railroad  does  not  hold  itself  out  to  furnish  side- 
tracks, the  practical  result  of  granting  them  is  a  cheaper  cost  of 
transportation,  and,  since  a  railroad  may  not  discriminate  unjustly 
in  the  granting  of  speeial  rate  favors  to  shippers,  it  is  difficult  to  see 
why  it  should  be  allowed  to  do  so  in  the  granting  of  siding  facili- 
ties. The  granting  of  special  rates  is  as  much  a  favor  and  as  much 
the  subject  of  special  contract  as  the  granting  of  sidetracks,  and  it 
would  seem  to  be  equally  detrimental  to  the  public  welfare  and  the 
welfare  of  the  shipper,  whether  the  railroad  discriminates  as  to  rates 
between  shippers  in  substantially  similar  circumstances,  so  as  to 
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force  the  unfavorable  shipper  out  of  business,  or  whether  the  same 
end  is  accomplished  by  discrimination  as  to  siding  facilities. 

This  was  the  view  taken  by  the  Interstate  Commerce  Commis- 
sion in  a  recent  case  decided  under  the  Interstate  Commerce  Act, 
in  which  it  appeared  that  the  shippers  were  in  substantially  similar 
circumstances,  and  the  result  of  the  discrimination  in  furnishing  the 
sidings  was  to  create  a  monopoly  as  against  the  complainant.  Red 
Rock  Fuel  Co.  v.  Baltimore  &  Ohio  Railroad  Co.  (1905)  11  Interst. 
Com.  Rep.  438.  Upon  the  facts  as  stated  in  the  principal  case,  the 
decision  seems  correct  in  legal  theory  and  in  accord  with  the  pur- 
pose of  the  Interstate  Commerce  Act  to  prevent  the  fostering  of 
monopolies  by  the  railroads.  Interst.  Com.  Act,  24  U.  S.  Stat.  379. 
As  a  practical  proposition,  however,  the  doctrine  set  forth  in  the 
principal  case  is  not  one  which  will  admit  of  very  wide  application. 
The  increased  difficulties  in  the  operation  of  the  road  for  the  best 
interests  of  the  public,  which  may  result  from  the  granting  of  side- 
tracks, and  the  various  differences  in  circumstances  which  must 
exist  between  shippers,  together  with  the  fact  that  the  railroads  do 
not  hold  themselves  out  generally  to  provide  such  facilities,  would 
seem  to  justify  the  refusal  of  them,  unless,  as  in  the  principal  case, 
no  increased  difficulty  in  the  operation  of  the  road  which  affects  its 
service  in  general  is  shown,  and  unless  the  shippers  are  in  substan- 
tially similar  circumstances,  so  that  the  discrimination  results  in  a 
monopoly. 

Control  of  Governor  by  Mandamus. — Although  it  is  inevitable 
under  the  division  of  powers  upon  which  our  governmental  systems 
are  based,  that  the  spheres  of  the  departments  should  encroach  to 
some  extent  upon  each  other,  the  efficiency  of  government  demands 
that  these  depositaries  of  sovereign  power  should  work  without 
friction  and  avoid  conflicts,  and  that  each  should  be  independent 
and  co-ordinate.  Kilbourn  v.  Thompson  (1880)  103  U.  S.  168;  Low 
v.  Towns  (1850)  8  Ga.  360.  372.  Accordingly,  it  is  with  hesitation 
that  any  power  involving  the  element  of  control  by  one  department 
over  either  of  the  others  is  established.  In  re  Legislative  Adjourn- 
ment (1893)  18  R.  I.  824.  The  courts,  for  instance,  have  been 
unwilling  to  declare  in  favor  of  a  right  to  enjoin  either  the  legis- 
lative or  the  executive,  State  v.  Johnson  (1866)  4  Wall.  475,  500,  or 
to  subject  them  to  judicial  process.  Appeal  of  Hartranft  (1877)  85 
Pa.  St.  433.  It  is  apparent  that  the  writ  of  mandamus,  which  has 
been  defined  as  "  a  command  issuing  from  a  common  law  court  of 
competent  jurisdiction  in  the  name  of  the  state  or  sovereign,  directed 
to  some  *  *  *  officer  *  *  *  requiring  the  performance  of  some 
particular  duty  therein  specified '",  High,  Ex.  Legal  Rem.  §  1,  is 
equally  inconsistent  with  a  system  of  co-ordinate  departments  and 
objectionable  as  tending  to  create  friction  between  them.  For  these 
reasons  a  great  majority  of  the  courts  have  refused  to  issue  a  man- 
damus to  the  governor  of  a  state.  People  ex  rel.  Sutherland  v.  Gov- 
ernor (1874)  29  Mich.  320;  Hovey  v.  .S'/tf/e  (1890)  127  Ind.  588; 
State  v.  Fletcher  (1867)  39  Mo.  388;  Vicksburg  Railroad  Co.  v. 
Lowry  (1883)  61  Miss.  102. 
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The  contrary  result  was  reached  in  a  recent  Kentucky  case  in 
which  a  mandamus  was  issued  to  compel  the  governor  to  sign  treas- 
ury warrants.  Cochran  v.  Beckham  (1905)  89  S.  W.  262.  The 
first  judicial  expression  of  this  view,  State  v.  Chase  (1856)  5  Ohio 
St.  528,  was  based  upon  the  unwarranted  extension  of  a  dictum  of 
Chief  Justice  Marshall,  that  "it  is  not  by  the  office  of  the  person  to 
whom  the  writ  is  directed,  but  the  nature  of  the  thing  to  be  done 
that  the  propriety  or  impropriety  of  issuing  a  mandamus  is  to  be 
determined."  Marbury  v.  Madison  (1803)  1  Cranch  137,  170. 
Later  cases  have  added  to  this  the  ground  that  a  refusal  to  issue 
mandamus  would  place  the  governor  "  above  the  law",  Magruder 
v.  Swann  (1866)  25  Md.  173,  and  deny  a  remedy  to  a  violated  right. 
Cotlen  v.  Ellis  (N.  C.  i860)  7  Jones  545,  a  position  that  must 
depend  upon  the  narrow  theory  that  all  law  is  judicial  process  and 
all  remedies  are  to  be  found  in  courts  of  law.  Upon  such  reason- 
ing has  been  developed  the  doctrine,  later  repudiated  in  certain 
jurisdictions,  Hovey  v.  State,  supra;  State  v.  yelks  (1902)  138  Ala. 
115,  121,  that  the  writ  should  issue  against  a  governor  to  compel 
the  performance  of  a  purely  ministerial  duty,  i.  e.  one  involving  no 
discretion.  Tennessee  &fc.  R.  R.  Co.  v.  Moore  (1860)  36  Ala.  371; 
Gray  v.  Coghlen  (1880)  72  Ind.  567;  Martin  v.  Ingraham  (1888)  38 
Kan.  641.  Since  the  remedy  will  never  be  used  to  interfere  with 
discretionary  powers,  U.  S.  v.  Seaman  (1854)  17  How.  225;  Cassidy 
v.  Young  ( 1 891)  92  Ky.  227,  such  a  doctrine  makes  out  no  stronger 
case  against  the  governor  than  against  any  minor  official,  and  fails 
altogether  if,  as  suggested  in  State  v.  The  Governor  (N.  J.  1856)  1 
Dutch.  331,  351,  "ministerial"  properly  means  something  done 
under  superior  authority,  or  if,  as  laid  down  in  People  ex  rel.  Suth- 
erland v.  Governor,  supra,  every  duty  put  into  the  hands  of  the 
governor  is  presumed  to  involve  discretion.  Hawkins  v.  Governor 
(1839)  1  Ark.  570,  586.  In  any  case,  under  the  rule  that  man- 
damus will  not  issue  where  it  would  be  ineffectual,  High,  Ex.  Legal 
Rem.  §  14;  County  Comm'rs  v.  City  of  Jacksonville  (1895)  36  Fla. 
196,  it  is  difficult  to  justify  its  use  against  the  chief  executive,  who 
is  not  subject  to  judicial  process,  State  of  Mississippi  v.  fohnson, 
supra,  and  who  cannot  be  forced  to  obey.  People  ex  rel.  Broderick 
v.  Morton  (1898)  156  N.  Y.  136,  145.  There  is  little  to  support  a 
doctrine  that,  for  the  ineffectual  assertion  of  a  narrow  principle, 
obscures  the  theory  of  co-ordination  in  the  division  of  governmental 
powers.     Mauran  v.  Smith  (1865)  8  R.  I.  192. 


Rights  of  Parents  to  Custody  of  Children. — A  determination 
of  the  nature  and  extent  of  the  rights  of  parents  to  the  custody  of 
their  children  has  become  of  vital  importance  with  the  widespread 
establishment  of  juvenile  courts  possessing  broad  discretionary 
powers  to  commit  large  classes  of  children  to  State  institutions  upon 
the  ground  that  the  welfare  of  the  child  demands  an  assumption  by 
the  State  of  parental  control,  Commonwealth  v.  Fisher  (Pa.  1905).  62 
At.  198;  Ex  parte  Loving  (1903)  178  Mo.  194;  In  re  Benson 
(Utah  1906)  62  Cent.  L.  J.  219;  see  Hunt  v.  Judges  (Mich.   1905) 
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1 05  N.  W.  531,  and  not  as  an  exercise  of  criminal  jurisdiction  for 
the  protection  of  society,  People  v.  Masten  (N.  Y.  1894)  79  Hun 
580;  cf.  State  v.  Rav  (1885)  63  N.  H.  406.  While  the  laws  of 
nature  and  society  may  demand  that  parents  have  custody,  these 
natural  and  social  rights  are  subject  to  the  municipal  laws  and  may 
be  enlarged  or  restrained,  unless  the  legislative  power  is  limited  by 
some  constitutional  prohibition.  U.  S.  v.  Bainbridge  (18 16)  1 
Mason  71  ;  State  v.  Clottu  (1870)  ^  Ind.  409.  In  a  recent  deci- 
sion the  Supreme  Court  of  Illinois  held  that  a  father,  who  had  been 
and  was  still  ready  to  render  all  the  duties  of  a  parent,  could  not 
be  deprived  of  the  custody  of  his  son  upon  the  sole  ground  of  the 
son's  delinquency,  evidence  of  which  was  the  commission  of  inde- 
cent assaults.  People  v.  McLain  (111.  1905)  38  Chi.  Leg.  N.  166. 
The  legislative  power  thus  to  infringe  upon  parental  rights  was 
denied  upon  the  ground  that  the  constitutional  guaranty  of  a  right 
to  the  pursuit  of  happiness  forbids  that  a  parent  should  be  unrea- 
sonably deprived  of  the  custody,  association  and  society  of  his 
child,  citing  Black,  Cons  Law,  §  204,  and  that  the  constitution 
protects  the  property  right  of  the  parent  to  the  services  of  his  son 
from  destruction  without  due  process  of  law.  By  the  common  law 
the  father  has  an  undoubted  right  to  the  custody  of  his  children 
during  infancy,  Eversley,  Dom.  Rel.  493  ;  People  v.  Olmstead  (N. 
Y.  1857)  27  Barb.  9,  though  it  is  not  allowed  to  prevail  in  cases 
where  the  parent  is  proved  to  be  unfit  either  as  regards  the  physical 
or  moral  welfare  of  the  child.  Wellesley  v.  Wellesley  (1828)  2 
Bligh  N.  S.  124  ;  Story,  Eq.  Jur.  §1341.  By  the  common  law, 
also,  a  father  is  entitled  to  the  services  and  earnings  of  his  minor 
children  while  they  live  with  him  and  are  maintained  by  him. 
Reeves,  Dom.  Rel.  359  ;  Schouler,  Dom.  Rel.  §  252.  This  right 
is  analogous  to  the  property  right  of  a  master  in  the  labor  and 
services  of  a  servant  and  is  the  basis  of  the  parent's  recovery  for  in- 
juries to  a  child  by  the  wrongful  acts  of  others.  Hussey  v.  Ryan 
(1885)64  Md.  426;  Burdick  on  Torts,  128.  In  pronouncing  un- 
constitutional a  statute  which  provided  for  commitment  unjusti- 
fiably infringing  the  rights  of  parent  and  child,  People  v.  Turner 
(1870)  55  111.  280,  and  later  in  upholding  a  similar  statute  curing 
these  defects,  Ex  parte  Ferrier  (1882)  103  111.  367,  the  Illinois 
courts  have  clearly  recognized  these  rights  as  protected  under  con- 
stitutional guarantees. 

In  opposition  to  this  view,  however,  is  the  opinion  that  the 
custody  of  the  parent  is  merely  a  privilege  conferred  upon  the 
parent  in  the  exercise  of  the  police  power.  Tiedeman,  Lim.  of 
Police  Power,  §  166.  It  is  undoubtedly  true  that  the  tendency  of 
American  courts  has  been  to  override  all  technical  objections 
whereby  custody  is  awarded  irrespective  of  the  true  merits  of  the 
case.  Hochheimer,  Custody  of  Infants,  §  22  ;  Bennett  v.  Bennett 
(i860)  13  N.  J.  Eq.  114.  But  in  these  ordinary  controversies 
for  custody,  where  it  is  shown  that  there  has  been  a  failure, 
culpable  or  unfortunate,  to  give  due  regard  to  all  par- 
ental duties,  it  is  a  just  and  reasonable  doctrine  which  makes  the 
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welfare  and  best  interests  of  the  child  paramount  to  the  claims  of 
either  parent.  Schouler,  Dom.  Rel.  §  248  ;  Hurd,  Habeas  Corpus, 
462-520.  Moreover,  from  the  very  nature  of  such  determinations 
there  is  a  full  hearing  and  the  rights  of  all  parties  are  squarely 
adjudicated.  See  Tyler,  Infants  and  Coverture,  §  187.  A  more 
closely  analogous  series  of  decisions  is  that  upholding  statutes 
which  authorize  a  summary  commitment  to  State  institutions  of 
homeless,  dependent  or  neglected  children,  the  courts  expressly 
declaring  however  that  the  rights  of  parents  are  not  bound  by  a  com- 
mitment to  which  they  are  not  parties,  Milwaukee  Industrial  School 
v.  County  (1876)  40  Wis.  328  ;  Farnham  v.  Pierce  (Mass.  1886)  55 
Am.  Rep.  452,  note,  although  after  commitment  the  courts  have 
refused  to  restore  a  child  to  a  parent  where  the  child's  welfare  is  not 
to  be  secured  thereby.  House  of  Refuge  \.  Ryan{\%%\)  37  Oh.  St. 
197  ;  Stale  v.  Kilvington  (1898)  100  Tenn.  227.  These  inherent 
legal  and  natural  rights  of  the  parents,  which  have  been  recognized 
as  underlying  all  phases  of  legal  control  over  the  custody  of  children, 
In  re  Stittgen  (1901)  no  Wis.  625,  630,  are  merely  afforded  the 
protection  of  due  process  of  law  by  the  principal  case  in  requiring 
that  before  a  child  can  be  taken  from  the  parent's  custody  it  must 
be  shown  that  the  parent  is  so  unfit  or  inefficient  that  the  welfare  of 
the  child  demands  an  exercise  of  the  State's  parental  control.  The 
result  seems  in  harmony  with  the  nature  of  the  proceedings  in  the 
juvenile  court,  cf.  In  re  Benson,  supra,  and  the  tendency  of  the 
law  to  compel  parents  to  perform,  as  far  as  possible,  their  duties  to 
their  children,  the  State  displacing  them  only  in  extreme  cases. 


The  Right  of  a  Governor  to  Sue. — Prior  to  the  appointment 
of  the  first  regular  attorney-general  by  Edward  IV  in  the  year  1462, 
Dugdale,  Orig.  Jur.,  Chronica  Series,  p.  67,  the  interests  of  the  king 
were  protected  by  attorneys  specially  appointed  for  the  occasion. 
Id.  pp.  19-65.  While  Coke  says  this  officer's  patent  continues  dur- 
ing good  behaviour,  it  is  evident  from  the  form  of  the  patent  that 
the  king  is  the  sole  and  unrestrained  arbiter  of  its  continuation. 
Pulling  on  Attorneys,  p.  18,  f  Moreover,  the  Crown's  interests, 
other  than  those  of  property,  were  frequently  represented  by  other 
attorneys,  as  the  King's  Coroner  and  Attorney  in  the  Court  of  King's 
Bench,  4  Bl.  Com.  308,  309,  the  King's  Premier  Serjeant,  the  King's 
Ancient  Serjeant  and  the  King's  Advocate  General.  See  5  Edw.  Ill, 
c.  13  (5);  Attorney-general  v.  Norstedt  (18 16)  3  Price  97.  108.  It 
thus  appears  that  the  Attorney-general  of  England  was  in  theory 
the  crown's  lawyer  and  subject  to  his  principal,  though  he  was  the 
proper  party  to  suits  affecting  the  king's  property  interests.  Reeve  v. 
Attorney-general  (174 1)  2  Atk.  223;  Hovenden  v.  Lord  Annesley 
(1805)  2  Sch.  &  Lef.  607,  and  although,  because  of  the  general 
obsession  of  the  Crown's  power,  his  action  is  probably  now  never 
actually  controlled  by  the  king. 

The  attorneys-general  of  our  various  States,  as  the  successors  of 
the  attorney-general  of  England,  People  v.  Miner  (N.  Y.  1868)  2 
Lans.  396,  occupy  an  analogous  position  as  the  legal  representa- 
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tives  of  the  States,  State  v.  Stark  (S.  C.  1812)  3  Brev.  101  ;  State  v. 
Lord  (1896)  28  Ore.  498,  which  can  therefore,  in  theory  at  least, 
appoint  other  attorneys  to  protect  their  interests  when  the  general 
attorney  appears  to  fail  in  his  duty.  But  is  there  any  actual  agency 
through  which  one  of  our  States  can  seek  legal  assistance  other  than 
that  of  its  general  attorney,  or  in  the  change  from  crown  to  State 
service  has  the  former  lawyer  of  the  king  become  such  a  portion  of 
the  entity  of  the  State  that  he  alone  can  determine  when  legal  ser- 
vice is  necessary?  One  court  has  answered  this  question  by  holding 
that  any  public  officer  may  employ  counsel  to  sue  for  the  State  in 
any  matter  over  which  he  has  control.  State  v.  Bradish  (1861)  34 
Vt.  419.  But  a  recent  Mississippi  case  decides  that  the  Governor  of 
that  State  has  no  such  power  under  a  general  constitutional  clause 
requiring  him  to  see  that  the  laws  are  duly  enforced.  Henry  v. 
State  (1906)  39  So.  856. 

This  case  states  that  the  governor  is  unknown  to  the  common 
law,  and,  as  a  constitutional  creation,  has  only  such  power  as  is  ex- 
pressly conferred  upon  him  by  that  instrument.  An  opposite  ex- 
treme is  reached  in  the  case  of  People  v.  Morton  (1898)  156  N.  Y.  136, 
144,  which  holds  that  the  governor  succeeds  to  the  common  law 
position  of  the  king  except  as  to  such  powers  as  are  granted  to  the 
legislature  or  the  judiciary.  The  true  position  is  probably  between 
these  extremes.  It  is  evident  that  the  governor  is  regarded  as  the 
chief  trustee  of  the  interests  of  the  State  and  one  who  represents  to 
a  large  extent  its  sovereign  dignity.  Thus  the  proper  method  of  in- 
stituting suit  against  a  state  is  by  service  upon  the  governor  and 
the  attorney-general,  Grayson  v.  Virginia  (1796)  3  Dall.  320,  the 
latter  officer,  in  the  opinion  of  Attorney-general  Randolph,  being 
joined  as  a  matter  of  curtesy.  This,  on  the  ground  that  suit  by  or 
against  the  governor  as  chief  executive  is  suit  by  or  against  the 
State,  Governor  of  Georgia  v.  Madrazo  (1828)  1  Pet.  no,  has 
been  upheld  in  domestic  suits  also.  Commonwealth  v.  Railroad  Co. 
(Mass.  1849)  3  Cush.  25.  Upon  the  same  theory  a  similar  exten- 
sion might  well  be  put  upon  the  rule  that  when  the  interests  of  the 
State  are  concerned  the  governor  may  bring  suit  against  other  States 
or  their  citizens.  In  Matter  of  Comm.  of  Kentucky  (i860)  24  How. 
66;  Texas  v.  White  (1868)  7  Wall.  700.  The  chief  duty  of  the 
governor  is  a  general  one  to  see  that  the  laws  are  faithfully  exe- 
cuted. This  duty  he  must  perform  according  to  constitutional 
methods,  and  when  his  lawful  administrative  orders  are  disobeyed  he 
must  enforce  them  through  the  courts.  In  re  Commissioners  (1894) 
19  Colo.  482.  In  any  state  where,  as  in  Mississippi,  the  attorney- 
general  is  largely  independent  of  the  governor's  control,  the  latter 
could  only  perform  his  duty,  when  the  state's  attorney  is  unwilling 
to  act,  by  taking  the  State's  cause  before  the  courts  through 
special  counsel.  The  true  position  is  reached  in  the  cases  of 
State  ex  rel.  Baldwin  v.  Dubuclet  (1875)  27  La.  Ann.  29,  and  State 
ex  rel.  Strauss  v.  Dubuclet  (1873)  25  La  Ann.  161,  the  former  re- 
pudiating any  right  to  control  the  attorney-general's  action  in  his 
conduct  of  a  suit,  and  the  latter  asserting  the  governor's  right  to 
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institute  legal  proceedings  in  behalf  of  the  State  through  special 
counsel.  If  our  governors  have  not  such  power  they  are  mere 
dignitaries,  without  the  means  of  performing  their  first  duty — that 
of  seeing  that  the  laws  are  faithfully  executed. 


Interference  with  the  Comfortable  Enjoyment  of  Property 
as  a  Nuisance. — By  the  law  of  England  one  who  is  injured  in  the 
comfortable  enjoyment  of  his  property  by  a  continuing  nuisance 
for  which  damages  may  be  recovered  at  law  is  entitled  to  an  injunc- 
tion in  a  court  of  equity  as  a  matter  of  absolute  right.  Crump  v. 
Lambert  (1867)  L.  R.  3  Eq.  409,  412.  But  in  determining  the 
existence  of  such  a  nuisance  the  relative  rights  of  the  parties  are 
examined,  due  regard  being  had  to  all  the  circumstances  of  time  and 
place.  St.  Helena  Smelting  Co.  v.  Tipping  (1865)  1 1  H.  L.  C.  642. 
This  doctrine  has  perhaps  its  greatest  extension  in  the  immunity 
enjoyed  by  noisy  trades  when  conducted  in  trade  communities. 
The  rights  here  enjoyed  are  natural  rights,  not  measured  by  pre- 
scriptive user,  but  allowing  a  natural  growth  by  the  adoption  of  new 
inventions  in  machinery  and  method.  Otherwise,  useful  trades 
would  be  as  effectively  destroyed  by  modern  competition  as  by  in- 
junction in  the  first  instance.  These  rights  are  not,  however,  un- 
limited. Even  in  a  trade  community  an  extraordinary  use  of 
property  may  constitute  a  nuisance,  and  when  the  nuisance  is 
established  an  injunction  may  issue.  The  foregoing  principles  are 
recognized  in  a  recent  English  case  which  illustrates  the  difficulty 
met  with  in  attempting  to  apply  them.  The  plaintiff  lived  in  a  dis- 
trict devoted  to  the  printing  trade.  In  the  house  adjoining  the 
defendant  established  a  printing  machine  of  improved  pattern  less 
noisy  than  most  machines.  It  was  operated  at  night  when  necessary 
as  were  other  machines  in  the  neighborhood.  The  trial  judge  found 
that  the  night  work  of  the  defendant's  machine  caused  serious  dis- 
turbance to  the  plaintiff,  and  held  it  to  be  a  legal  nuisance  entitling 
him  to  an  injunction.  The  upper  court,  though  questioning  the 
existence  of  a  nuisance  under  the  facts,  refused  to  set  aside  the  in- 
junction.     Rushmer  v.  Polsue  &  A Ifieri  (1906)  1  Ch.  234. 

From  this  decision  is  manifest  the  injustice  that  must  result  one 
way  or  the  other  in  attempting  to  apply  absolute  remedies  to 
relative  rights.  By  the  English  rule  a  plaintiff  must  make  out  a 
case  entitling  him  to  the  severe  remedy  of  an  injunction  before  he 
can  get  any  relief  against  a  continuing  nuisance.  Realizing  the 
inequity  of  this  when  applied  to  a  situation  involving  valuable,  con- 
flicting rights  Parliament  passed  Lord  Cairns'  Act  (21  &  22  Vict.  c. 
27)  conferring  upon  the  court  of  chancery  jurisdiction  which  it  had 
not  before  to  award  damages  in  lieu  of  an  injunction.  But  with 
strange  conservatism  the  courts  have  refused  to  exercise  the  discre- 
tionary power  thus  conferred,  and  have  continued  to  administer 
equitable  remedies  according  to  settled  principles.  Shel/er  v.  Lon- 
don Elec.  Lighting  Co.  (1895)  1  Ch.  287. 

Similar  strictness  is  employed  in  America  in  cases  where  prop- 
erty has  been  damaged  or  destroyed.     But  as  regards   interference 
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with  comfortable  enjoyment,  although  the  English  attitude  is  not 
without  support  in  this  country,  Hennessy  v.  Carmony  (1892)  50 
N.  J.  Eq.  616,  the  great  majority  of  American  courts,  weighing  the 
balance  of  hardship  and  considerations  of  public  interest,  have 
deemed  compensation  in  damages  more  equitable  in  view  of  the 
rights  of  all  the  parties  than  injunctive  relief.  Gilbert  v.  Showerman 
(1871)  23  Mich.  448;  Daniels  v.  Keokuk  Water  Works  (1S83)  61 
Iowa  549;  Riedeman  v.  Ml.  Morris  Elec.  Light  Co.  (N.  Y.  1901)  56 
App.  Div.  23.  The  chief  criticism  of  the  American  doctrine  is  that 
it  tends  to  foster  a  system  of  judicial  eminent  domain.  But  the 
English  rule  seems  to  differ  from  it  only  in  that  the  taking  is  with- 
out compensation.  If  this  meets  better  the  needs  of  an  old  and 
closely  settled  population,  the  exigencies  of  developing  a  new 
country  demand  that  the  individuals  do  not  stand  on  absolute 
rights,  and  experience  has  not  shown  it  to  be  unsafe  to  leave  their 
adjustment  to  the  courts. 

Alienation  of  Entire  Property  by  a  Quasi- Public  Corpora- 
tion.— Although  the  general  power  of  a  corporation  to  dispose  of 
property,  as  a  necessary  incident  of  its  right  to  take  and  hold,  is 
well  recognized  in  the  law,  Barry  v.  Merchants'  Exchange  Co.  (N. 
Y.  1844)  1  Sandf.  Ch.  280,  where  the  question  is  one  as  to  the 
alienation  of  its  property  entire,  some  confusion  has  been  intro- 
duced by  extraneous  considerations,  as  the  right  of  the  corpora- 
tion to  abandon,  People  v.  Ballard  (1892)  134  N.  Y.  269,  or  to 
dispose  of  its  corporate  franchise.  York  etc.  R.  R.  Co.  v.  Winans 
(U.  S.  1854)  17  How.  30.  But  where  no  such  questions  are  in- 
volved the  courts  have  not  hesitated  to  uphold  the  right  of  aliena- 
tion as  co-extensive  with  the  right  to  own.  Miners  Ditch  Co.  v. 
Zellerbach  (1869)  37  Cal.  543,  588;  Stale  v.  Western  Irr.  Canal 
Co.  (1888)  40  Kan.  96.  Accordingly,  it  is  well  settled  that  a 
private  corporation  may  sell  its  whole  property  in  the  absence  of 
express  limitations  under  its  charter.  Holmes  etc.  Mfg.  Co.  v. 
Metal  Co.  (1891)  127  N.  Y.  252.  In  the  case  of  quasi-public  cor- 
porations a  narrower  doctrine  has  prevailed.  The  tendency  of  the 
courts  to  apply  a  strict  interpretation  to  the  charters  of  carriers, 
Thomas  v.  Railroad  Co.  (1879)  101  U.  S.  71,  82,  and  others  to 
whom  special  prerogatives  are  given,  Black  v.  Del.  &  H.  Canal  Co. 
(1871)  22  N.  J.  Eq.  130,  399,  extended  to  include  public  service 
corporations  generally,  Central  Transportation  Co.  v.  Pullman 
Car  Co.  (1890)  139  U.  S.  24,  has  established  the  rule  that  the 
powers  of  such  corporation  will  be  restricted  to  prevent  any  aliena- 
tion of  property  to  such  an  extent  as  to  incapacitate  them  from 
carrying  out  the  purposes  for  which  they  were  formed. 

A  recent  decision  in  which  this  doctrine  has  been  applied  in 
connection  with  municipal  ownership  raises  a  question  as  to  the 
principles  upon  which  the  rule  is  founded  and  the  extent  to  which 
it  should  be  carried.  Quinby  v.  Consumers  Gas  Trust  Co.  (1905) 
140  Fed.  362.  It  was  there  held  that  the  contract  of  a  company, 
incorporated  for  the  purpose  of  supplying  gas  to  the  city  of  Indian- 
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apolis,  whereby  the  city  in  return  for  a  franchise  obtained  an  option 
to  purchase  the  entire  plant,  was  ultra  vires  and  void.  The  deci- 
sion is  based  upon  the  theory  that  the  corporation  in  considera- 
tion of  the  grant  of  special  privileges  is  bound  in  contract 
to  the  State  faithfully  to  perform  its  duties  of  public  service, 
and  that  this  obligation  involves  an  absolute  duty  not  to  alienate 
the  property  necessary  for  performance.  But  the  class  of  cor- 
porations to  which  the  rule  against  entire  alienation  applies  is 
broader  than  that  to  which  special  privileges  are  given  and  is 
practically  co-extensive  with  public  service  callings,  Central 
Transp.  Co.  v.  Pullman  Car  Co.,  supra,  the  special  duties  of 
which  arise  not  from  the  fact  of  incorporation  but  from  the 
inherent  nature  of  the  business  undertaken.  5  Columbia  Law 
Review  260.  The  theory  of  a  personal  contract  not  to  alienate  is, 
therefore,  inaccurate,  and,  when  carried  out  under  a  false  analogy 
to  the  rule  against  alienation  of  the  corporate  franchise,  Thomas  v. 
Railroad  Co.,  supra,  which  proceeds  upon  grounds  fundamentally 
different,  Miners'  Ditch  Co.  v.  Zellerbach,  supra,  p.  589,  is  con- 
ducive to  an  unnecessary  rigidity  of  interpretation.     New   Albany 

Waterworks  v.  Banking  Co.  (1903)  122  Fed.  776. 

Sounder  results  are  reached  by  a  less  arbitrary  construction  of 
the  intention  of  the  legislature  in  granting  corporate  powers.  Under 
the  well  grounded  rule  that  the  charters  of  quasi-public  corpora- 
tions will  be  construed  strictly  against  the  grantee  and  in  favor  of 
the  public,  Charles  River  Bridge  v.  Warren  Bridge  (1837)  11  Pet. 
420,  it  would  be  clearly  improper  to  imply  in  them  a  general  power 
to  dispose  of  their  entire  property,  since  the  public  would  thus  be 
deprived  of  services  to  which  they  are  entitled.  Richards  v.  Rail- 
road Co.  (1862)  44  N.  H.  127.  But  it  by  no  means  follows  that  it 
should  be  denied  in  the  case  of  alienation  to  a  municipal  corpora- 
tion. In  view  of  the  fact  that  the  right  of  alienation  is  one  that 
arises  by  natural  implication  from  the  right  to  own  property,  it 
should  not  be  denied  to  quasi-public  corporations  where  the  reasons 
underlying  the  restriction  of  their  powers  do  not  apply.  It  would 
seem,  therefore,  not  improper  to  imply  a  power  to  alienate  to  the 
very  public  whom  the  corporation  is  bound  to  serve,  represented, 
despite   the  fiction  of   its  corporate   entity,   by  the  municipality. 

Visalia  etc.  Co.  v.  Sims  (1894)    104   Cal.    326,    330.      Cf.  Knoxville 

Water  Co.  v.  Knoxville  (1906)  26  Sup.  Ct.  224. 


Annulment  of  Naturalization  Proceedings. — The  exclusive 
right  of  the  federal  government  to  regulate  naturalization,  U.  S.  Const. 
Art.  I,  Sec.  8,  though  not  at  first  appreciated,  Collet \.  Collet (17 92)  2 
Dall.  294,  is  now  universally  conceded.  Chirac  v.  Chirac  (18 17)  2 
Wheat.  259;  Lynch  v.  Clarke  (N.  Y.  1844)  1  Sandf.  Ch.  583,  643. 
Under  Congressional  legislation,  U.  S.  Rev.  St.  §  2165,  modified  19  St. 
at  L.  p.  2,  unless  the  State  has  partially,  Rushworthv.  Judges  (1895) 
58  N.  J.  L.  97,  or  wholly  forbidden  its  tribunals  to  act,  Stephen, 
petitioner  (Mass.  1855)  4  Gray  559;  Gilrqy,  petitioner  (1895)  88  Me. 
199,  the  State  courts  may  administer  the  oath  of  allegiance,  Levin 
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v.  U.  S.  (1904)  128  Fed.  286;  Ex  parte  Gladhill  (Mass.  1844)  8 
Mete.  168,  which  admits  the  alien  to  citizenship.  Campbells.  Gor- 
don (18 10)  6  Cranch.  176.  It  is  well  settled  in  the  United  States, 
although  the  position  was  taken  by  the  Supreme  Court  largely  from 
considerations  of  expediency,  Sprait  v.  Spratt  (1830)  4  Pet.  394, 
and  is  not  generally  accepted  elsewhere,  House  Doc.  46,  59th  Cong. 
1  st.  Sess.  p.  18,  that  the  certificate  of  naturalization  is  to  be  given 
all  the  force  of  a  judgment.  McCarthy  v.  Marsh  (1851)  5  N.  Y. 
263.  It  is.  ordinarily,  conclusive  of  the  allegations  it  contains, 
Spratt  v.  Spratt,  supra;  In  re  McCoppin  (1869)  5  Sawy.  630,  and 
not  to  be  attacked  collaterally.  State  ex  rel.  Lacy  v.  Brandhorst 
(1900)  156  Mo.  457. 

For  direct  attack  one  of  the  strongest  grounds  is  fraud,  by  which 
the  court  is  misled  or  kept  in  ignorance.     Black,  Judgments,  2nd 
ed.,  §§  297,  321.     Accordingly,  in   such  a  case  the  United   States 
may  institute  suit  to  have  a  judgment  of  naturalization  set  aside. 
U.  S.  v.  Norsch  (1890)  42  Fed.  417;   U.  S.  v.  Kommehl  (1898)  89 
Fed.  10.     On  the  other  hand,  it  has  recently  been  held  that  a  State 
cannot  act  similarly  to  annul  naturalization  proceedings  in  its  own 
courts.     Peterson  v.  State  (Tex.  1905)  89  S.  W.  81.     Opposed  as  it 
is  by  a  number  of  previous  dicta,  Commonwealth  v.  Paper  (Pa.  1868) 
1  Brews.  263;  In  re  McCarran  (1894)  29  N.  Y.  Supp.  582;  People 
v.  McGowan  (1875)  77  111.   644;  In  re  McCoppin,  supra,  this  posi- 
tion seems  extremely  narrow.     Its  argument  that  the  State  could 
not  impeach  the  judgment  because  neither  party  nor  privy  to  it, 
would  apply  equally  to  suits  brought  by  the  United  States  and,  since 
the  judgment  is  purely  ex  parte,  would  lead  to  the  absurd  result  of 
making   naturalization   proceedings   impervious    to   direct   attack. 
Since,  of  course,  no  party  should  be  in  a  position  to  attack  a  judg- 
ment unless  by  it  his  rights  have  been  unduly  jeopardized,   Smith 
v.  Schwed  (1881)  9  Fed.  483;  Stevensv,  Bank  (1894)  144  N.  Y.  50, 
it  is  properly  held  that  an  individual  cannot  sue  to  annul  natural- 
ization.   Pintsch  v.  Bergin  (1897)  84  Fed.  140;  McCarran  v.  Cooper 
£1900)  162  N.  Y.  654.     But  by  the  federal  constitution  State  citi- 
zenship is  predicated  upon  naturalization,  Art.   XIV,  Sec.  1,   and 
from  it  flow  various  State  privileges,  even  where  the  declaration  of 
intention  is  sufficient  to  confer  the  right  of  suffrage.     The  concern 
of  the  State  in  the  character  of  its  citizens  and  the  right  to  protect 
itself  against  imposition  in  public  matters  would,  therefore,  seem 
to  clothe  it  with  sufficient  interest  to  enable  it  to  maintain  such  an 
action.     Admitting  that  quoad  hoc  the  State  court  in  rendering  a 
judgment  of  naturalization  is  a  federal  agent,  Van  Dyne,  Citizen- 
ship,  64,   in  the  absence  of  express  limitations  in   Congressional 
enactments  it  is  hard  to  conceive  that  upon  accepting  this  delega- 
tion of  authority  the  State  should  be  helpless  in  the  face  of  gross 
fraud. 
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Administrative  Law— Governor's  Right  to  Sue. — A  State  prison 
board  entered  into  a  contract  involving  the  labor  of  convicts.  The  gover- 
nor and  the  attorney-general,  both  members  of  the  board,  differed  as  to 
the  constitutionality  of  the  contract.  Upon  the  refusal  of  the  attorney  to 
act,  the  governor  sought  to  restrain  the  board  from  performing.  Held,  the 
governor  could  not  institute  suit  in  behalf  of  the  State.  Henry  v.  The 
State  (Miss.  1906)  39  So.  856.     See  NOTES,  p.  456. 

Administrative  Law— Law  of  Officers— Change  of  Term. — 
Under  constitutional  provision  allowing  the  legislature  to  provide  for  the 
election  of  such  county  and  township  officers  as  might  be  necessary, 
the  legislature  of  Nebraska  established  the  office  of  Register  of  Deeds, 
election  for  which  was  to  be  held  every  four  years.  As  part  of  a  plan  to 
provide  for  biennial  instead  of  annual  elections,  the  legislature  subsequently 
provided  that  the  term  of  the  officers  then  holding  be  extended  from  four 
to  five  years.  Held,  the  extension  of  the  term  was  unconstitutional.  State 
v.  Plasters  (Neb.  1905)  105  N.  W.  1092. 

It  is  well  settled  that  the  legislature  cannot  change  the  term  of  office 
if  it  is  determined  by  the  constitution.  State  v.  Thonian  (1872)  10  Kan. 
191.  But,  although  a  statutory  extension  of  the  term  of  a  then  incumbent, 
whose  office  has  been  made  elective  by  the  constitution  is  ordinarily  void, 
People  v.  Bull  (1 871)  46  N.  Y.  57,  yet  if  such  extension  is  made  to  secure 
uniformity  of  official  terms  and  is  reasonable  it  is  usually  held  constitu- 
tional. Wilson  v.  Clark  (1901)  63  Kan.  505,  an  extension  of  one  year; 
State  v.  Ransom  (1880)  73  Mo.  89,  of  two  years.  The  principal  case  is 
therefore  against  the  weight  of  authority  and  seems  unnecessarily  careful 
of  constitutional  rights. 

Administrative  Law — Mandamus— Control  of  Governor. — 
A  State  statute  directed  the  Governor  to  approve  with  his  own  signature 
treasury  warrants  for  the  salaries  of  certain  military  officers.  The  peti- 
tioners allege  that  they  are  within  the  statute,  and  that  the  governor  has 
refused  to  sign  the  warrants  for  their  salaries  as  directed.  Held,  Man- 
damus would  be  issued  to  the  governor.  Cochron  v.  Beckham  (Ky.  1905) 
89  S.  W.  262.    See  Notes,  p.  453. 

Bankruptcy — Referee's  Right  to  Grant  an  Injunction. — A 
trustee  in  bankruptcy  claimed  that  a  sale  of  standing  timber  was  made  by 
the  bankrupt  with  intent  to  defraud  creditors.  The  parties  submitted  the 
question  to  a  referee,  who  enjoined  the  vendee  from  cutting  and  removing 
the  timber.  Held,  although  the  power  of  injunction  of  a  referee  in  bank- 
ruptcy is  not  clearly  established,  his  injunction  in  a  cause  submitted  by  the 
parties  is  equivalent  to  one  by  the  court  following  a  referee's  finding  and 
will  be  confirmed.     In  re  Benjamin  (1905)  140  Fed.  320. 

Referees  in  bankruptcy  by  the  Act  of  1898  are  vested  with  such 
powers  of  the  district  courts,  except  in  regard  to  applications  for  compo- 
sition and  discharge,  as  have  not  been  taken  away  or  limited  by  the  dis- 
trict courts  and  the  general  orders  of  the  supreme  court,  hi  re  Horcke 
(1901)  107  Fed.  241  ;  Collier,  Bankruptcy,  4th  ed.,  300.  Obviously,  there- 
fore, except  where  the  power  of  injunction  is  taken  away  by  rule,  In  re 
Siehert  (1904)  133  Fed.  781,  or  by  the  general  orders,  Gen.  Order  12,  the 
referee  should  have  power  to  grant  an  injunction,  Collier,  Bankruptcy,  4th 
ed.,  128,  though,  it  is  believed,  only  when  expressly  authorized  by  the  dis- 
trict court.  The  courts,  as  in  the  principal  case,  have  refused  to  pass 
upon  this  question  and  base  their  decisions  on  jurisdiction  by  the  consent 
of  the  parties.  /;/  re  Steuer  (1900)  104  Fed.  976.  But  it  is  difficult  to 
see  how  jurisdiction  is  obtained  unless  the  referee  had  jurisdiction. 
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Carriers — Sidetrack  facilities — Duty  to  refrain  from  dis- 
crimination IN  providing. — The  complainant  was  the  owner  and 
operator  of  a  coal  mine  in  West  Virginia.  The  defendant  had  provided 
sidetracks  to  other  coal  mine  operators  in  substantially  sin.ilar  circum- 
stances with  those  in  which  the  complainant  was,  but  refused  to  provide 
such  facilities  to  the  complainant,  with  the  result  that  the  complainant  was 
being  driven  out  of  business.  Held,  this  was  unjust  discrimination  under 
Section  3  of  the  Interstate  Commerce  Act,  and  that  an  order  should  issue 
prohibiting  further  violation  of  the  act.  Red  Rock  Fuel  Co.  v.  Baltimore 
&*  Ohio  Railroad  Co.  (1905)  11  Interst.  Com.  Rep.  438.  See  Notes,  p. 
451. 

Conflict  of  Laws — Garnishment  of  Debt — Foreign  Corpora- 
tions.— The  plaintiff,  a  resident  of  West  Virginia,  was  a  creditor  of  a 
resident  of  Pennsylvania  to  whom  a  Maryland  corporation,  doing  business 
in  West  Virginia,  owed  a  debt  contracted  and  payable  in  Pennsylvania. 
The  plaintiff  brought  garnishment  proceedings  against  the  corporation. 
The  principal  defendant  did  not  appear.  Held,  that  garnishment  would 
lie.     B.  and  O.  R.  R.  Co.  v.  Allen  (W.  Va.  1905)  52  S.  E.  465. 

To  be  recognized  as  between  the  several  States  a  judgment  in  rem 
must  be  restricted  to  property  previously  brought  within  the  territorial 
limits  of  the  court ;  a  judgment  in  personam  must  be  based  on  personal 
service  in  the  jurisdiction  or  a  voluntary  appearance.  Pennoyer  v.  Neff 
( 1877)  95  U.  S.  714.  In  applying  these  principles  to  garnishment  pro- 
ceedings some  courts  have  followed  the  doctrine  of  taxation,  State  Tax  on 
Foreign-Held  Bonds  (1872)  15  Wall.  300,  and  have  held  that  a  debt  has 
its  situs  only  with  the  creditor.  Mo.  Pac.  R.  R.  v.  Sharitt  (1890)  43  Kan. 
375;  Central  Trust  Co.  v.  C.  R.  C.  R.  R.  (1895)  68  Fed.  685.  Since, 
however,  considerations  of  the  situs  of  the  debt  are  artificial,  Chicago  etc. 
R.  R.  v.  Sturm  (1899)  *74  U.  S.  710.  the  true  rule  is  that  wherever  the 
corporation  can  be  served  wi'h  process  it  should  be  liable  as  garnishee, 
Mooney  v.  Buford  (1896)  72  Fed.  32  ;  Nat'l.  Ins.  Co.  v.  Chambers  (1895) 
53  N.  J.  Eq.  468 ;  3  Columbia  Law  Review  417;  5  id.  436,  and  the 
principal  case  is  unnecessarily  restrictive  in  limiting  garnishment  to  cor- 
porations which  are  domestic  for  all  purposes  except  suit  in  federal  courts. 

Constitutional  Law — Appropriations  for  Private  Purpose — 
Sugar  Bounties. — The  plaintiffs,  manufacturers  of  sugar  from  beets, 
sued  the  State  for  bounties  claimed  to  be  due  under  a  statute  offering  a 
bounty  for  the  manufacture  of  sugar  and  chicory.  Held,  the  act  was  un- 
constitutional, and  the  fact  that  the  manufacturers  had  paid  the  producers 
larger  prices  for  beets,  relying  for  remuneration  upon  this  statute,  did  not 
create  an  obligation  against  the  State.  Oxnard  Beet  Sugar  Co.  v.  State 
(Neb.  1905)  105  N.  W.  716. 

It  is  fundamental  that  the  legislature  cannot  appropriate  public  funds  for 
private  purposes,  Loan  Association  v.  Topeka  (1874)  20  Wall.  655  ;  Coolev, 
Const.  Lim.  696  ff.,  and,  even  though  there  is  an  incidental  public  benefit, 
where  the  primary  purpose  is  to  encourage  or  establish  private  enterprises, 
the  appropriation  is  not  justified.  Loan  Association  v.  Topeka,  supra ; 
Cole  v.  La  Grange  (1884)  113  U.  S.  1  ;  Lowell  v.  Boston  1 1873)  1 l  1  Mass. 
454;  State  v.  Osawkee  (Kans.  1875)  19  Am.  Rep.  99.  Hence  the  act  in 
the  principal  case  was  properly  declared  void.  See  Michigan  Sugar  Co. 
v.  Auditor  General  (1900)  124  Mich.  674.  And.  since  the  legislature 
should  not  be  allowed  to  do  indirectly  what  it  cannot  do  directly,  it  would 
seem  that  the  State  should  be  under  no  obligation  to  reimburse  the  manu- 
facturers for  money  expended  in  reliance  upon  the  statute.  See  Michigan 
Sugar  Co.  v.  Auditor  General,  supra ;  but  see  United  States  v.  Realty  Co. 
(1895)  163  U.  S.  427.  The  principal  case  is  in  accord,  on  all  points,  with 
the  view  previously  expressed  in  2  Columbia  Law  Review  525,  which 
gives  a  full  discussion  of  this  question. 
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Constitutional  Law— Full  Faith  and  Credit— Decrees  of 
Divorce. — The  defendant,  after  being  married  in  New  York,  deserted  his 
wife  and  moved  to  Connecticut,  where  he  obtained  a  domicil  and  secured  a 
divorce  a  vinculo,  upon  service  by  publication,  the  wife  not  being  personally 
served  with  process  and  not  appearing  in  the  action.  The  wife,  having 
retained  her  domicil  in  New  York,  sued  in  that  State  for  a  separation.  Held, 
the  court  was  not  bound  to  give  full  faith  and  credit  to  the  Connecticut  de- 
cree.    Haddock  v.  Haddock  (1906)  26  Sup.  Ct.  525.     See  Notes,  p.  449. 

Constitutional  Law — Vacation  of  a  Judgment  of  Naturali- 
zation— State  as  a  Party. — The  County  Court  at  the  suit  of  the  State 
annulled  a  judgment  conferring  citizenship  previously  granted  by  it.  Held, 
the  State  was  not  a  proper  party  to  attack  the  judgment.  Peterson  v.  State 
(Tex.  1905)  89  S.  W.  81.    See  Notes,  p.  460. 

Contracts — Beneficiaries'  Rights  in  New  York. — In  consideration 
for  franchises  granted  by  the  village  of  Pelham  Manor  the  defendant  con- 
tracted to  furnish  water  to  the  inhabitants  of  the  village  at  a  certain  maxi- 
mum rate.  The  defendant  threatened  to  raise  the  rate  in  excess  of  the 
agreed  maximum.  Held,  the  plaintiff,  an  inhabitant  of  the  village,  was  en- 
titled tc  an  injunction  as  a  beneficiary  under  the  contract.  Pond  v.  New 
Rochelle  Water  Co.  (1906)  183  N.  Y.  330. 

The  court  relied  chiefly  on  the  doctrine  of  Dutton  v.  Poole  (1679)  1 
Ventris  318,  332,  which  it  referred  to  as  "the  leading  case  in  England," 
although  the  theory  of  blood  relationship  upon  which  that  case  was  decided 
has  long  been  overruled  in  England.  Tiveedle  v.  Atkinson  (1861)  1  B.  & 
S.  393-  While  it  is  still  law  in  New  York,  this  doctrine  has  no  application 
to  the  facts  in  the  principal  case.  The  court  conceded  that  no  domestic 
tie  was  discoverable,  but  could  see  no  distinction  in  principle,  since  "  it 
cannot  be  said  that  the  contract  was  made  for  the  benefit  of  a  stranger." 
The  case  overrules  a  long  line  of  decisions  which  have  hitherto  limited  the 
recovery  by  beneficiaries  in  New  York  to  cases  involving  the  exact  facts  of 
the  unfortunate  early  precedents,  namely,  of  near  relationship,  and  con- 
tracts to  discharge  a  specific  debt  or  duty  due  the  beneficiary  from  the 
promisee.  Durnherrv.  Rau  (1892)  135  N.  Y.  219;  Wainwright  \.  Queens 
Co.  Water  Co.  (1894)  78  Hun  146;  Wail  v.  Wilson  (1903)  86  App.  Div. 
485. 

Corporations— Banks— Liability  of  Directors  for  Conceal- 
ment of  Insolvency. — The  plaintiff  became  surety  on  the  bond  of  a 
bank  designated  as  depositary  of  county  funds.  The  defendant  director 
knew  the  bank  was  insolvent  at  the  time  he  voted  to  accept  the  plaintiff  as 
surety.  The  plaintiff  after  paying  the  county's  loss  sued  the  defendant  in 
deceit.  Held,  the  defendant  was  not  liable  to  creditors  for  his  silence  as  to 
the  insolvency  of  the  bank.  Hart  v.  Evanson  (N.  D.  1905)  105  N.  W.  942. 
The  court  in  repudiating  the  theory  that  directors  of  an  insolvent  cor- 
poration are  trustees  for  creditors  are  in  line  with  the  weight  of  authority. 
Clark  and  Marshall,  Corporations,  §§  767,  768.  It  is  well  settled,  however, 
that  an  officer  is  liable  in  deceit  for  affirmative  misrepresentations  as  to 
solvency-  Cullen  v.  Thomson's  Trustees  (1862)  4  Macq.  424;  Craigie  v. 
Hadley  (1885)  99  N.  Y.  131.  Since  keeping  open  a  hopelessly  insolvent 
bank  amounts  to  a  representation  of  solvency  to  depositors,  Higgins  v. 
Hayden  (1897)  53  Neb.  61,  making  a  managing  officer  liable  in  deceit,  St. 
Louis,  etc.  R.  R.  Co.  v.  Johnson  (1889)  133  U.  S.  566.  it  would  seem,  in  the 
case  of  a  surety  also,  concealment  of  hopeless  insolvency  by  a  managing 
director  would  be  fraud.  Cf.  note  33  Am.  Dec.  707.  The  principal  case  is, 
therefore,  unsound. 

Corporations— National  Banks — Dealing  in  Stocks. — A  national 
bank  held  a  debt  against  an  insolvent  corporation  and  took  in  satisfaction 
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stock  of  a  new  company  which  it  helped  to  organize  and  which  was  incor- 
porated primarily  to  buy  and  sell  the  stock  of  the  insolvent  company. 
Held,  two  justices  dissenting,  its  act  was  ultra  vires  as  amounting  to  a 
dealing  in  stocks.     First  Nat.  Bank  v.  Converse  (1906)  26  Sup.  Ct.  306. 

Although  it  is  a  general  rule  that  a  national  bank  cannot  deal  in  stocks 
of  other  corporations,  California  Bank  v.  Kennedy  (1897)  167  U.  S.  362,  it 
may,  as  incidental  to  the  transaction  of  the  banking  business,  accept  stocks 
as  collateral  for  a  loan,  Nat.  Bank  v.  Case  (1878)  99  U.  S.  628,  or  to  effect 
a  compromise  of  a  contested  claim,  First  Nat.  Bank  v.  Nat.  Exch.  Bank 
(1875)  92  U.  S.  122,  or  in  payment  of  a  doubtful  debt.  First  Nat.  Bank  v. 
Nat.  Exch.  Bank,  supra,  semble ;  see  Holmes  Mfg.  Co.  v.  Holmes  Metal 
Co.  (1891)  127  N.  Y.  230.  The  court  in  the  principal  case  seem  to  consider 
that  the  circumstances  of  the  transaction  constituted  it  a  speculative  venture. 
However,  since  it  does  not  appear  that  there  was  any  other  way  of  obtain- 
ing payment,  and  since  a  corporation  may  take  stocks  of  other  corporations 
as  necessary  means  to  the  exercise  of  any  of  its  granted  powers,  Hill  v. 
Mishet  (1884)  100  Ind.  341,  349;  Holmes  Mfg.  Co.  v.  Holmes  Metal  Co., 
supra,  the  principal  case  is  unsound. 

Corporations — Statutory  Liability  of  Stockholders — Con- 
flict OF  Laws. — The  plaintiff,  a  creditor  of  a  Maryland  corporation, 
brought  suit  against  the  defendant,  a  stockholder  in  the  Maryland  corpo- 
ration, but  a  resident  of  New  York,  to  enforce  the  statutory  liability  of  the 
defendant  under  the  Maryland  laws  making  stockholders  individually  liable 
to  creditors.  Held,  since  the  Maryland  laws  provided  that  the  exclusive 
remedy  for  enforcing  statutory  rights  against  stockholders  should  be  by  a 
bill  in  equity  in  the  nature  of  a  creditor's  bill,  the  plaintiff  could  not  recover 
as  a  single  creditor  suing  a  single  stockholder.  Knickerbocker  Trust 
Co.  v.  Istlin  (1906)  35  N.  Y.  Law  Jour.  485. 

Where  the  stockholders  of  a  corporation  are  made  individually  liable 
by  statute  for  the  debts  of  the  corporation,  this  liability  is  usually  enforce- 
able in  the  courts  of  another  State  against  individual  stockholders.  Bank 
of  North  America  v.  Rindge  (1893)  57  Fed.  279;  Guerney  v.  Moore  (1895) 
131  Mo.  650;  Whitman  v.  Oxford  National  Bank  (1900)  176  U.  S.  559; 
Minor,  Conflict  of  Laws,  §  10.  But  since  this  liability  is  quasi-contractual 
rather  than  contractual,  McClainr  v.  Rankin  (1904)  197  U.  S.  154;  5 
Columbia  Law  Review  606,  it  would  seem  that  where  the  State  creating 
the  liability  provides  for  a  special  remedy  to  enforce  it,  the  liability  is 
limited  to  this  method  of  enforcement  Russell  \.  Railway  Co.  (1896)  1 13 
Cal.  258  ;  Bank  v.  Rindge  ( 1 89 1 )  154  Mass.  203;  Minor,  Conflict  of  Laws 
\  10 ;  and  see  Marshall  v.  Sherman  (1895)  148  N.  Y.  9.  Consequently, 
the  court  in  the  principal  case  properly  refused  the  plaintiff  a  recovery  in 
the  form  of  action  by  which  it  was  sought. 

Corporations — Ultra  Vires  Act — Alienation  of  Entire  Prop- 
erty to  A  Municipality. — A  gas  company,  incorporated  to  serve  a  cer- 
tain municipality,  under  an  ordinance  whereby  it  obtained  the  privilege  of 
using  the  city's  streets,  gave  the  city  an  option  to  purchase  its  entire  plant. 
Held,  the  contract  was  void  as  beyond  the  powers  of  the  company. 
Quinby  v.  Consumer  s  Gas  Trust  Co.  (1905)  140  Fed.  362.  See  Notes,  p. 
459- 

Criminal  Law— Infamous  Punishment— Violation  of  Munici- 
pal Ordinances. — A  municipal  charter  authorized  the  punishment  of 
offenses  against  the  city's  ordinances  by  confinement  of  the  offender  in  the 
county  chain  gang  where  State  prisoners  were  also  sent.  Such  cases  were 
summarily  tried  by  magistrates.  Held,  the  provision  was  unconstitutional 
because  the  offender  was  deprived  of  due  process  of  law.  Pearson  v. 
Wimbish  (Ga.  1906)  52  S.  E.  751. 

It  is  generally  recognized  that  the  formalities  for  criminal  prosecution 
required  by  constitutional  provisions  are  not  necessary  in  the  trial  of  petty 
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offenses,  Callan  v.  Wilson  (1888)  127  U.  S.  540,  as  the  violation  of  muni- 
cipal ordinances.  Williams  v.  City  Council  (1848)  4  Ga.  509;  Dillon, 
Munic.  Corp.,  §§  432,  433.  Where,  however,  infamous  punishment  is 
meted  out,  the  offense  is  also  regarded  as  infamous  within  the  meaning 
of  the  constitutional  provisions,  Ex  parte  Wilson  (1885)  114  U.  S.  417, 
and  it  is  held,  therefore,  that  a  crime  punishable  by  State  imprisonment,  is 
not  one  of  which  a  person  can  be  summarily  convicted.  Danner  v.  State 
(1899)  89  Md.  220  ;  Jones  v.  Kobbins  (Mass.  1857)  8  Gray  329.  The  Court 
in  the  principal  case  seems  to  consider  that  the  mere  fact,  that  the  muni- 
cipal offender  was  to  be  incarcerated  with  State  prisoners,  stamps  the 
punishment  as  infamous ;  but  the  question  would  seem  rather  to  be  whether 
the  institution  to  which  the  offender  was  sentenced  had  formerly  been  used 
exclusively  for  State  prisoners  and  therefore  had  the  character  of  infamy 
attached  to  it.    Jones  v.  Robbins,  supra,  139. 

Criminal  Law — Separation  of  Jury. — In  a  trial  for  larceny  one  of 
the  jurors,  accompanied  by  a  bailiff,  entered  a  saloon  and  there  drank.  No 
conversation  was  had  or  heard  except  that  necessary  to  obtain  the  drink, 
and  there  were  but  two  persons  present.  Held,  the  separation  justified  the 
granting  of  a  new  trial.     State  v.  Sirodemier  (Wash.  1905)  83  Pac.  22. 

A  defendant's  right  to  the  seclusion  of  the  jury  is  to  secure  him  a  ver- 
dict uninfluenced  by  outside  tampering  and  pressure.  Commonwealth  v. 
McCaul  (1812)  1  Va.  Cas.  271;  State  v.  Cucuel  (1865)  19  N.  Y.  549  ; 
State  v.  May  (1892)  38  S.  C.  333.  By  the  weight  of  authority  any  real 
separation  raises  a  presumption  of  improper  influence,  State  v.  Prescott 
(1834)  7  N.  H.  287;  Daniel  v.  Stale  (1876)  56  Ga.  653  ;  State  v.  Murray 
(1895)  126  Mo.  615,  which  the  prosecution  may  rebut  by  showing  that 
there  could  not  have  been,  King  v.  State  (1892)  91  Tenn.  617,  or  actually 
was  not,  Drew  v.  State  (1889)  124  Ind.  9;  State  v.  Cucuel,  supra,  any  out- 
side influence,  Commonwealth  v.  Roby  (1832)  12  Pick.  496,  but  which  is 
not  met  if  there  remains  any  reasonable  suspicion  of  abuse.  Commonwealth 
v.  McCaul,  supra  ;  State  v.  O'Brien  (1862)  7  R.  I.  336.  Since  it  was  shown 
in  the  principal  case  that  no  improper  influence  was  or  could  be  exerted,  it 
is  erroneously  decided,  especially  since  it  has  been  repeatedly  held  that 
separation  under  continuous  supervision  of  an  officer  is  not,  in  contempla- 
tion of  law,  any  separation  at  all.  State  v.  Cucuel,  supra;  State  v.  Jones 
(1872)  7  Nev.  408 ;   Jenkins  v.  State  (1874)  41  Tex.  128. 

Damages — Conversion.- The  plaintiff  in  Chicago  consigned  a  carload 
of  horses  to  A  in  Liverpool.  The  defendant  as  sheriff  of  Erie  County 
seized  them  upon  a  warrant.  In  an  action  for  conversion,  held,  the  meas- 
ure of  damages  was  the  market  value  of  the  horses  at  the  place  of  destina- 
tion at  the  time  they  would  have  arrived,  less  the  cost  of  transportation  and 
the  cost  in  selling  them  there.  Wallingford  v.  Kaiser  (1906)  96  N.  Y. 
Supp.  981. 

The  general  rule  of  damages  in  this  country  in  an  action  for  conver- 
sion is  the  market  value  of  the  property  at  the  time  and  place  of  conver- 
sion with  interest  to  the  time  of  trial.  Sutherland  on  Damages,  §  1109. 
Where  property  to  be  sold  elsewhere  is  converted  the  above  rule  is  applied, 
Spicerv.  Waters  (N.  Y.  1866)  65  Barb.  227,  and  the  mere  fact  that  the 
goods  are  in  transit,  in  the  absence  of  other  circumstances,  would  not  seem 
to  distinguish  the  case.  In  Farwell  v.  Price  (i860)  30  Mo.  587,  cited  to 
support  the  principal  case,  a  special  rule  of  damages  was  applied  because 
the  defendants  violated  a  fiduciary  relation.  The  rule  of  damages  laid 
down  in  the  principal  case,  therefore,  would  not  seem  to  be  sound. 

Domestic  Relations— Marriage  Presumed  from  Habit  and 
Repute— ESTOPPEL. — Deceased  and  complainant,  having  mutually  agreed 
to  live  together  as  a  married  couple,  kept  house  and  were  accepted  by  the 
community  as  husband  and  wife  for  twenty-five  years  until  his  death.    The 
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absence  of  a  ceremonial  marriage,  which  by  statute  constituted  the  only 
valid  marriage,  was  known  only  to  themselves.  Complainant  claims  as 
widow  and  sole  distributee  the  proceeds  of  the  estate  of  intestate.  Held, 
that  the  personal  representative  of  deceased  was  estopped  to  deny  the 
rights  of  complainant.  Smith  v.  North  Memphis  Bank  (Tenn.  1905)  89 
S.  W.  392. 

The  principles  of  estoppel  which  forbid  persons  holding  themselves 
out  as  married  to  defeat,  by  denying  marriage,  civil  liabilities  to  third  par- 
ties relying  upon  the  representation,  Greenleaf,  Evidence,  §§  27,  207 ; 
Divoll  v.  Leadbcttcr  (Mass.  1827)  4  Pick.  220,  do  not  seem  applicable  in 
actions  between  the  reputed  husband  and  wife  who  are  bound  to  know 
that  their  relation  is  illegal,  especially  where  no  misrepresentation  nor 
detriment  incurred  therein  is  shown.  Robins  v.  Potter  (1868)  98  Mass. 
532.  Cf.  Andrews  v.  Ross  (1888)  L.  R.  14  P.  D.  15;  1  Bishop,  Marriage, 
Divorce  and  Sep.  §  11 50.  However  since  under  analogous  circumstances 
a  presumption  of  a  subsequent  legal  marriage  has  been  made,  Wilkinson 
v.  Payne  (1791)  4  T.  R.  468 ;  Johnson  v.  Johnson  (Tenn.  i860)  1  Cold.  626, 
the  principal  case  though  wrongly  based  on  estoppel  is  sound  in  its  con- 
clusion.    See  Note  22  Am.  Dec.  157. 

Domestic  Relations — Parent's  Right  to  Custody  of  Children. 
The  county  court  was  authorized  to  commit  to  certain  institutions  for  boys, 
any  boy  who  was  delinquent  within  the  terms  of  an  act  defining  a  delin- 
quent child  as  any  child  under  sixteen  years  of  age,  who  violates  any  law 
or  ordinance,  is  incorrigible,  knowingly  associates  with  thieves,  vicious  or 
immoral  persons,  is  growing  up  in  idleness  or  crime,  etc.  Under  this  act 
the  petitioner's  son  was  committed  to  a  home  for  boys  during  his  minority, 
unless  sooner  discharged,  evidence  of  his  delinquency  being  the  commis- 
sion of  indecent  assaults  (misdemeanors).  Petitioner,  in  habeas  corpus 
proceedings,  disputed  the  constitutionality  of  this  commitment  by  which 
he  was  deprived  of  the  custody  and  services  of  his  son.  Held,  that  the 
father  was  illegally  deprived  of  the  custody  of  his  son.  People  v.  McLain 
(111.  Sup.  Ct.  Dec.  20,  1905)  38  Chi.  Leg.  N.  166.     See  Notes,  p.  454. 

Equity— Decrees  Enforcing  Forfeitures. — Complainant  leased 
gas  and  oil  rights  to  defendant,  who  neglected,  after  finding  gas  and  oil, 
to  develop  production.  The  complainant  thereupon  filed  a  bill  praying 
that  the  lease  be  cancelled  under  a  forfeiture  clause.  Held,  under  such 
circumstancer  equity  will  enforce  a  forfeiture.  Brewster  v.  Lanyon  Zinc 
Co.  (1905)  T4.0  Fed.  801. 

While  equity  will  not  enjoin  a  forfeiture  at  law  when  that  is  the  most 
just  remf  iy,  Hill  v.  Barclay  (1810)  16  Ves.  402  ;  Sheets  v.  Selden  (1868) 
7  Wall.  .  16,  yet  it  is  stated  in  some  cases  that  equity  will  never  under  any 
circumstances  enforce  a  forfeiture.  Livingston  v.  Tompkins  (N.  Y.  1820) 
4  Johns.  Ch.  415;  Marshall  v.  Vicksburg  (1872)  15  Wall.  146.  Since, 
however,  equity  recognizes  that  in  some  instances  forfeitures  are  justly 
enforceable  at  law,  there  seems  to  be  no  good  reason  why,  when  the  for- 
feiture cannot  be  adequately  enforced  at  law,  equity  should  refuse  to  act. 
R.  R.  Co.  v.  Ragsdale  (1876)  54  Miss.  200.  Accordingly  it  has  been  held, 
when,  as  in  the  principal  case,  the  lessee  under  the  gas  and  oil  lease  is 
causing,  by  his  laches,  irreparable  injury  to  the  property  owing  to  the 
migratory  character  of  the  substances,  and  the  uncancelled  lease  would 
cast  a  cloud  upon  the  lessor's  title,  that  equity  will  enforce  a  forfeiture 
clause  by  causing  the  lease  to  be  delivered  up  and  cancelled.  Brown  v. 
Vandergrijt  (1875)  80  Pa.  St.  142  ;  Gadbury  v.  Gas  Co.  (1903)  162  Ind.  9; 
Guffey  Co.  v.  Oliver  (Texas  1904)  79  S.  W.  884.  Contra,  Harness  v. 
Eastern  Oil  Co.  (1901)  49  W.  Va.  232. 

Evidence— Competency  of  Witnesses— Direct  Interest. — An 
action  was  brought  by  a  married  woman  against  the  representative  of  a 
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deceased  person  to  enforce  the  specific  performance  of  a  contract  to  sell 
land  made  with  her  by  the  deceased.  Objection  was  made  to  the  intro- 
duction of  the  husband  of  the  plaintiff  as  a  witness  in  her  behalf  on  the 
ground  that  he  had  a  direct  legal  interest  in  the  result  of  the  suit.  Held, 
he  was  competent.     Hiskett  v.  Bogarth  (Neb.  1905)  105  N.  W.  990. 

A  disqualifying  interest  must  be  a  legal  one  as  distinguished  from  a 
mere  prejudice  or  bias  arising  from  relationship.  Rudd's  Case  (1775) 
Leach  no.  And  what  has  the  appearance  of  a  consequential  benefit  shall 
not  repel  a  witness's  testimony,  King  v.  Bray  (1737)  Lee's  K.  B.  358,  but 
the  interest  must  be  present,  certain,  and  vested.  Smith  v.  Blackham 
(1698)  1  Salk.  283,  holding  an  heir  at  law  may  be  a  witness  in  support  of 
the  claim  of  his  ancestor,  but  that  a  remainderman  is  not  competent.  The 
witness  must  be  a  gainer  or  loser  by  the  event  of  the  suit.  Bent  v.  Baker 
(1789)  3  T.  R.  27.  Therefore  since  the  husband's  right  to  curtesy,  defea- 
sible by  statute  by  a  conveyance  of  the  wife  alone,  is  a  mere  contingency 
in  contrast  to  the  indefeasible  dower  interest  of  the  wife  in  her  husband's 
real  property,  the  decision  of  the  principal  case  is  sound. 

Evidence— Judicial  Notice — Records  of  the  Trial  Court  in 
Other  Cases. — In  an  action  by  the  receiver  of  an  insurance  company,  the 
lower  court  took  judicial  notice  of  its  decree  in  a  distinct  case,  crediting 
the  plaintiff's  company  with  assessments  against  the  defendant.  Held, 
reversible  error.     Allison  v.  Fidelity  Co.  (Neb.  1905)  104  N.  W.  753. 

While  the  courts  uniformly  take  judicial  notice  of  facts  in  different 
proceedings  in  the  same  action,  States.  Bower  (1876)  16  Kan.  475,  they 
are  divided  as  to  whether  a  judge  can  take  judicial  notice  in  one  action  of 
proceedings  in  another  in  the  same  trial  court.  State  v.  Jackson  (1883)  35 
La.  Ann.  769  ;  Streeterw.  Streeter  (1867)  43  111.  155.  Accordinglytthe  upper 
courts  have  upheld  the  lower  tribunal  in  its  refusal  to  take  judicial  notice 
of  such  other  actions,  Anderson  v.  Cecil  (1897)  86  Md.  490,  and  have  refused 
to  reverse  a  judgment  based  solely  on  such  notice.  Daniel  v.  Bellamy 
(1884)  91  N.  C.  78.  Contra,  Crawford  v.  Duckworth  (1899)  3  Ind.  Ter. 
10.  Although  the  doctrine  of  judicial  notice  is  to  be  extended  if  time  on 
the  trial  is  saved,  Thayer,  Prelim.  Tr.  309,  yet  since  no  great  saving  of 
time  would  result  in  the  principal  case,  the  ordinary  method  of  pleading 
should  be  followed.     The  case  is.  therefore,  correct. 

Evidence — Opinion  of  an  Expert— Value. — The  plaintiff  recovered 
for  the  conversion  of  certain  horses.  On  the  trial,  having  duly  qualified  as 
an  expert,  he  testified  as  to  their  value.  His  valuation  only  slightly  exceeded 
that  of  an  impartial  witness.  The  defendant  introduced  no  evidence.  Held, 
on  appeal,  the  plaintiff  was  incompetent  as  an  expert  because  he  had  never 
seen  the  horses.      Wallingford  v.  Kaiser  (1906)  96  N.  Y.  Supp.  981. 

Since  the  test  of  admissibility  of  opinion  evidence  is  whether  or  not  the 
evidence  will  be  of  assistance  to  the  jury,  Thayer,  Prelim.  Tr.  524,  answers 
based  on  hypothetical  questions  are  received,  Wigmore,  Ev.  §  677  ;  I 
Columbia  Law  Review  180,  183,  the  reliance  placed  on  such  testimony 
being  determined  by  the  accuracy  and  completeness  of  the  question,  U.  S. 
v.  McGlue  (C.  C.  1 85 1 )  1  Curtis  I.  Accordingly  opinion  evidence  was 
admitted,  although  the  witness  had  never  seen  the  object,  in  the  case  of 
trees,  Whitbeck  v.  R.  R.  (N.  Y.  1862)  36  Barb.  644 ;  shrinkage  of  cattle. 
Mo.  Pac.  R.  R.  v.  //a// (1895)  66  Fed.  868;  and  a  cow,  Smith  v.  R.  R. 
(1881)  80  Ind.  233.  See  also  Slocovich  v.  Ins.  Co.  (1888)  108  N.  Y.  56  and 
Browne  v.  Moore  (1875)  32  Mich.  254.  The  fact  that  the  witness  has  not 
seen  the  object  goes  to  the  weight  and  not  the  competency  of  the  evidence. 
Whiton  v.  Snyder  (1882)  88  N.  Y.  299.  The  reversal  in  the  principal  case 
was  therefore  wrong,  and  especially  since  the  defendant  had  not  been  preju- 
diced. Orr  v.  Mayor  (N.  Y.  1872)  64  Barb.  106;  3  COLUMBIA  Law 
Review  433. 
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Evidence — Presumption  as  to  Laws  of  Another  State. — The 
plaintiff  alleged,  but  did  not  prove,  that  by  the  statutory-  law  of  Illinois  pro- 
ceeds of  a  sale  of  homestead  property  were  exempt  from  attachment.  In 
Iowa  it  was  shown  that  by  statutes  and  decisions  such  proceeds  could  be 
attached  after  a  reasonable  time.  Held,  in  the  absence  of  proof  the  law 
of  another  State,  is  presumed  to  be  the  same  as  the  lex  fori.  Campbell  v. 
Campbell  (Iowa,  1906)  105  N.  W.  583. 

In  the  absence  of  proof  to  the  contrary,  the  courts  presume  that  the 
common  law  prevails  in  another  State,  Walker  v.  Maxwell  (1804)  1 
Mass.  104;  Monroe  v.  Douglass  (1851)  5  N.  Y.  447,  and  also  equity, 
Buchanan  v.  Hubbard  (1889)  119  Ind.  187,  and  the  law  merchant,  Leaven- 
worth v.  Brockway  (N.  Y.  1842)  2  Hill  201  ;  Reed  v.  Wilson  (1879)  41 
N.  J.  L.  29,  and  administer  that  law  as  interpreted  in  the  State  where  the 
court  is  sitting.  Legg  v.  Legg  (181 1)  8  Mass.  99;  Rape  v.  Heaton  (1859) 
9  Wis.  328.  Since,  however,  this  rule  is  founded  on  convenience  and  the 
probability  that  the  actual  truth  will  be  reached  and  is  not  a  mere  technical 
assumption,  Wright  v.  Delafield  (N.  Y.  1857)  23  Barb.  498,  it  is  held,  by 
the  weight  of  authority,  that  no  presumption  prevails  that  the  statute  laws 
of  another  State  are  similar  to  the  lex  fori.  A  bell  v.  Douglass  (N.  Y.  1847) 
4  Denio  305;  Gordon  v.  Ward  (1868)  16  Mich.  360;  Murphy  v.  Collins 
(1876)  121  Mass.  6.  The  principal  case  is,  therefore,  erroneous  in  so  far  as 
it  relies  upon  the  Iowa  statute  to  raise  a  presumption  as  to  the  law  of  Illi- 
nois, and  is  to  be  regretted  as  continuing  a  doctrine  which  is  insupportable 
See  1  Columbia  Law  Review  489. 

Evidence— Sufficiency  of  Proof — Prior  Conviction  in  Action 
for  Malicious  Prosecution. — The  plaintiff  was  convicted  of  obstruct- 
ing a  highway.  On  appeal  he  was  discharged.  He  then  brought  this 
action  for  malicious  prosecution.  Held,  that  a  prior  conviction  reversed  on 
appeal  is  prima  facie,  but  not  conclusive  evidence  of  probable  cause. 
Skeffington  v.  Eylward  (Minn.  1906)  105  N.  W.  638. 

At  least  fourteen  States  hold  that  a  conviction  on  fair  trial  is  conclu- 
sive evidence  of  probable  cause,  and  with  one  or  two  exceptions,  the  act- 
ual decisions  cited  as  contra,  Burt  v.  Place  (N.  Y.  1830)  4  Wend.  591.  are 
within  the  recognized  exceptions  of  fraud  and  perjury.  Crescent  Co.  v. 
Butchers  Union  (1886)  120  U.  S.  141.  The  principal  case  rests  chiefly 
on  the  authority  of  Nehr  v.  Dobbs  (1896)  47  Neb.  863,  which  extends  the 
exceptions  to  include  mistake  of  law,  relying  on  a  New  York  case  holding 
that  the  advice  of  an  attorney  does  not  supply  probable  cause.  Though 
mistake  of  law  will  not  excuse  a  tort,  yet  where  something  in  addition  to 
the  act,  such  as  want  of  probable  cause,  is  needed  to  constitute  the  offence, 
the  mistake  should  be  introduced  to  show  that  no  offence  was  committed. 
Keener,  Quasi  Contracts,  90.  Since,  therefore,  the  decision  in  Nehr  v. 
Dobbs  is  indefensible,  Burdick,  Law  of  Torts,  253,  255,  the  rule  of  the  prin- 
cipal case  is  unsound.  The  contrary  rule  that  the  conviction  is  conclusive 
evidence  is  easy  of  application,  less  likely  to  be  attended  by  hardship  and 
tends  to  prevent  a  multiplicity  of  suits. 

Evidence— Wife  as  Witness  against  Husband  in  Prosecution 
FOR  Crime. — A  husband  shot  and  killed  in  the  arms  of  his  wife  their 
infant  child.  He  was  indicted  and  convicted  for  its  murder.  On  the  trial 
the  evidence  of  his  wife  was  used  against  him.  Held,  such  evidence 
should  not  hive  been  admitted.     State  v.  Woodrow(W.  Va.  1905)  52  S.  E. 

545- 

The  general  rule  that  the  evidence  of  husband  or  wife  is  not  admissible 
to  incriminate  the  other  is  supported  upon  doctrines  of  social  policy  for  the 
preservation  of  peaceful  marital  relations.  Bassett  v.  U.  S.  (1890!  137  U. 
S.  496  ;  Wigmore,  Ev.  2228.  The  exception,  usually  limited  to  case3  of  per- 
sonal violence  of  one  upon  the  other,  Com.  v.  Sapp  (1890)   90  Ky.  580; 
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State  v.  Boyd  (S.  C.  1834)  2  Hill  288,  s.  c.  27  Am.  Dec.  376  and  note;  but 
see  Dill  v.  People  (1894-  19  Colo.  469,  although  commonly  attributed  to 
the  necessity  of  protecting  the  spouse  and  doing  justice,  Whipp  v.  State 
(1877)  34  Ohio  St.  87,  may  also  be  rested  upon  the  broad  ground  that  where 
the  reason  for  the  rule  fails  the  rule  itself  should  not  be  applied.  Soule's  Case 
(Me.  1828)  5  Greenl.  407.  In  the  principal  case  the  necessity  pointed  out 
in  the  dissenting  opinion  of  protecting  infant  children  in  the  home  and  the 
certainty  that  marital  peace  can  not  be  preserved  by  forcing  the  wife  to  be 
silent  as  to  physical  violence  on  the  children  by  the  husband  clearly  would 
justify  the  admission  of  the  wife's  evidence.  The  decision  is,  therefore, 
unsupportable.     Cf.  Clarke  v.  State  (1897;  117  Ala.  1. 

Municipal  Corporations — Safety  of  Streets — Acts  of  Licensee. 
— A  city  issued  a  permit  to  a  property  owner  to  remove  a  part  of  his  side- 
walk and  erect  a  temporary  bridge.  Through  the  defective  condition  of 
the  bridge  the  plaintiff  was  injured.  Held,  the  city  by  issuing  the  permit 
became  liable  for  any  negligence  of  its  licensee,  irrespective  of  notice  of  any 
defect.     Parks  v.  City  (1906)  35  N.  Y.  Law  Jour.  49. 

Though  some  courts  have  applied  the  general  rule  that  a  city  must 
have  notice  of  defects  in  its  streets,  not  caused  by  its  own  act,  to  render  it 
liable  therefor,  2  Dillon,  Munic.  Corp.,  4th  ed.,  §  1024,  to  cases  where  the 
city  authorized  the  making  of  the  obstruction  or  excavation,  Herfurth  v. 
Washington  (1868)  6  D.  C.  288  ;  Dorlon  v.  Brooklyn  (N.  Y.  1866;  46  Barb. 
504,  yet  others  hold  that  in  such  cases  the  city  is  liable  for  failure  to  take 
proper  precautions  to  make  such  work  safe,  Masterton  v.  Mount  Vernon 
(1874)  58  N.  Y.  391  ;  Seamons  v.  Pitts  (1898)  20  R.  I.  443,  notice  being 
unnecessary.  Dist.  of  Columbia  v.  Woodbury  (1889)  136  U.  S.  450. 
The  principal  case  while  in  accord  with  the  latter  view  in  not  requiring 
notice  goes  further  in  making  the  city's  liability  depend  not  upon  its  own 
failure  to  take  proper  precautions  but  upon  the  licensee's  negligence. 
While  this  extension  has  some  support,  Godfrey  v.  City  of  New  York 
(1905)  104  App.  Div.  357  ;  Mayor  of  Savannah  v.  Donelley  (1883)  71  Ga. 
258,  it  is  against  the  weight  of  authority,  and,  though  a  decision  of  the 
Appellate  Division,  is  directly  contra  to  a  previous  decision  in  the  Court 
of  Appeals.     Masterton  v.  Mount  Vernon,  supra. 

Pleading  and  Practice — Enforcement  by  Federal  Courts  of 
the  PORTO  Rican  Law. — The  common  law  action  of  malicious  attach- 
ment was  brought  against  the  appellant  in  the  U.  S.  District  Court  for 
Porto  Rico.  His  defense  was  that  the  Porto  Rican  action  for  false  attach- 
ment should  have  been  brought.  Judgment  was  given  against  him. 
Held,  on  appeal,  that  the  previously  existing  law  of  Porto  Rico  was  in 
force  except  as  inconsistent  with  the  general  statutory  and  locally  ap- 
plicable law  of  the  United  States.  Perez  v.  Fernandez  U.  S.  Sup.  Ct. 
Apr.  23,  1906. 

It  is  the  policy  of  the  United  States  to  permit  the  existing  laws  of  its 
insular  possessions  to  remain  in  force  except  as  they  contravene  any  of 
its  general  governmental  laws.  31  Stat,  at  L.  79,  ch.  191,  \  8;  see  also 
Kepner  v.  U.  S.  (1903)  195  U.  S.  100,  122.  This  policy  pursued  in 
the  case  of  Louisiana,  22  Am.  Law  Rev.  896,  obviously  rests  upon  ex- 
pediency and  common  justice.  The  decision  of  the  principal  case  is  unim- 
peachable. 

Real  Property — Easement — Right  to  Support — Duty  to  Re- 
pair.— An  agreement  was  entered  into  whereby  plaintiff  was  permitted  to 
build  a  second  story  over  defendant's  one-story  building.  The  plaintiff,  in 
an  equitable  action,  sought  to  compel  the  defendant  to  repair  the  founda- 
tion walls  which  had  become  defective.  Held,  the  plaintiff's  easement  of 
support  gave  him  no  equitable  right  to  compel  the  defendant  to  keep  the 
foundation  and  walls  in  repair,    fackson  v.  Bruns  (la.  1906)  106  N.  W.  I. 
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An  easement  is  a  mere  privilege  appurtenant  to  the  dominant  estate 
and  imposed  upon  the  servient  estate,  Goddard,  Easements  2,  21,  and  im- 
poses no  obligation  upon  the  person  of  the  servient  owner  to  do  anything 
for  the  benefit  of  the  dominant  tenant,  Highway  Board  of  Macclesfield 
v.  Grant  (1881)  51  L.  J.  Q.  B.  Div.  337,  359;  Pomfret  v.  Ricroft  (1669) 
1  Saund.  321,  322  a;  Goddard,  Easements  21,  his  only  duty  being  to  re- 
frain from  interfering  with  the  enjoyment  of  the  easement.  Brill  v.  Brill 
(1888)  108  N.  Y.  sir,  516;  Jones,  Easements  §  822.  Consequently,  it  is 
held  that  the  servient  owner  is  under  no  obligation  to  keep  the  servient 
tenement  in  repair.  Walker  v.  Pierce  (1865)  38  Vt.  94;  Pierce  v.  Dyer 
{1872)  109  Mass.  374;  Colebeck  v.  The  Girdlers  Co.  (1876)  1  Q.  B.  D.  234, 
243  ;  1  Tiffany,  Real  Property  §  324.  There  being  no  express  or  implied 
contract  to  repair  in  the  principal  case,  the  decision  is  correct  and  well 
within  the  theory  of  easements.  See  Goddard,  Easements  374;  1  Tiffany, 
Real  Property  §  324.  Since  the  dominant  owner  may  enter  the  servient 
tenement  to  make  necessary  repairs,  McMillans.  Cronin  (1878)  75  N.  Y. 
4.74  ;  Taylor  v.  Whitehead  (1 781 )  Doug.  745;  Highway  Board  0/  Mac- 
clesfield v.  Grant,  supra,  his  rights  are  amply  protected. 

Real  Property — Exception  of  Timber  in  Deed  with  Time 
Limit  for  Removal. — The  plaintiff  made  a  deed  of  land  to  the  defend- 
ant excepting  the  timber  as  follows  :  "  Said  first  party  *  *  *  reserves 
and  still  owns  all  timber  down  to  a  railroad  tie  size  *  *  *  and  *  *  * 
is  to  have  34  months  to  remove  "  same.  Held,  all  timber  not  removed 
in  34  months  was  property  of  grantee.  Adkins  v.  Huff  (W.  Va.  1906)  52 
S.  E.  773- 

It  is  believed  the  Court  properly  construed  the  words  as  making  an 
exception  of  the  timber.  An  owner  of  land  may  convey  an  estate  in  fee  in 
the  surface  and  retain  an  estate  in  fee  in  the  minerals  or  timber.  Kincaid 
v.  McGowan  (1888)  88  Ky.  91,  or  such  an  estate  in  timber  may  be  created 
by  direct  grant.  Magnetic  Ore  Co.  v.  Marbury  Lumber  Co.  (1894)  104 
Ala.  465.  Although  a  deed  conveying  timber,  or  a  deed  conveying  land 
excepting  the  timber,  with  a  clause  limiting  the  time  for  removal  has  been 
construed  as  giving  an  irrevocable  license  to  enter  upon  the  land  and  re- 
move the  timber,  the  licensee  getting  title  only  to  the  timber  removed 
within  the  time  limited,  Webber  v.  Proctor  (1896)  89  Me.  404;  Johnson  v. 
Moore  (1873)  28  Mich.  30,  yet  the  sounder  view  is  believed  to  be  that  the 
time-limit  clause  operates  only  upon  the  duration  of  the  right  of  entry  and 
that  the  expiration  of  such  time  has  no  effect  upon  the  title  to  the  timber, 
merely  making  the  owner  liable  in  trespass  if  he  enters  without  a  renewal 
of  the  license.  Hefiinv.  Bingham  (1876)  56  Ala.  566;  Halstead  v.  Jessup 
(1898)  150  Ind.  85.     The  principal  case  is  opposed  to  this  view. 

Real  Property — Executed  Parol  License — Revocability. — 
Relying  upon  a  parol  license  given  without  consideration,  the  defendant 
expended  $7,000  in  constructing  an  irrigating  ditch  on  the  plaintiff's  land. 
Held,  such  license  having  been  acted  upon  was  irrevocable.  Stoner  v. 
Zueker  (Cal.  1906)  83  Pac.  808. 

Equity  will  enjoin  the  revocation  of  a  parol  license  where  the  requisites 
for  specific  performance  are  present,  namely,  a  parol  contract,  part  perform- 
ance, and  inadequacy  of  damages.  McManus  v.  Cooke  (1887)  L.  R.  35 
Ch.  Div.  681.  ct.  Churchill  v.  Russell  (Cal.  1905)  82  Pac.  440,  a  parol 
license  to  divert  water,  on  good  consideration,  and  part  performance. 
Some  cases  have  erroneously  granted  relief  on  this  theory  where  no  con- 
tract was  made.  Rerick  v.  Kern  (Penn.  1826)  14  S.  &  R.  267,  s.  c.  16  Am. 
Dec.  497  and  note,  upon  which  the  court  in  the  principal  case  chiefly  relied. 
Other  cases  reach  the  same  result  on  the  doctrine  of  estoppel.  Huff  v. 
McCauley  (1866)  53  Pa.  St.  206.  But  the  better  decisions  have  refused  to 
invoke  the  doctrine  of  equitable  estoppel  where,  as  in  the  principal  case, 
the  effect  would  be  to  transfer  a  permanent  interest  in  land.     Great  Falls 
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Water  Works  Co.  v.  Great  Northern  R.  R.  (1898)  21  Mont.  487.  The 
decision  in  the  principal  case  violates  the  Statute  of  Frauds,  is  without  sup- 
port in  principle  and  opposed  to  the  weight  of  authority.  For  a  further 
discussion  see  1  Columbia  Law  Review  549 ;  6  Id.  280. 

Torts — Contributory  Negligence — Look  and  Listen  Rule. — 
In  an  action  for  damages  for  the  death  of  the  plaintiff's  intestate,  who  was 
struck  by  a  train  at  a  railroad  crossing,  the  court  charged  that,  "  when  the 
train  does  not  give  timely  warning  *  *  *  it  is  not  contributory  negli- 
gence in  a  traveler  to  go  upon  the  track  without  looking  and  listening 
*  *  *  if  he  exercises  that  prudence  and  care  which  a  prudent  man 
would  exercise  under  the  circumstances."  Held,  the  charge  was  erroneous. 
Ceoper  v.  North  Carolina  Railroad  Co.  (N.  C.  1905)  52  S.  E.  932. 

The  standard  for  the  ordinary  care,  which  a  traveler  about  to  cross  a 
railroad  is  bound  to  exercise,  Continental  Improvement  Co.  v.  Stead  (1877) 
95  U.  S.  161 ;  Beach,  Contributory  Negligence,  §  63,  has  come  to  be  that 
he  must  look  and  listen.  Elliott  v.  R.  R.  Co.  (1893)  150  U.  S.  245  ;  Penn- 
sylvania Co.  v.  Rathgeb  (1877)  32  Ohio  St.  66;  3  Elliott,  Railroads,  §  1166. 
Consequently,  many  jurisdictions  hold  that  failure  to  do  so  is  negligence  per 
se.  Aiken  v.  R.  R.  (1889)  130  Pa.  St.  380;  Tolman  v.  R.  R.  (1885)  98 
N.  Y.  198  ;  Union  R.  R.  v.  Stale  (1890)  72  Md.  153  ;  Blountv.  R.  R.  (1894) 
61  Fed.  375;  contra,  Terre  Haute  etc.  R.  R.  v.  Voelker  (1889)  129  111. 
540.  But  the  ultimate  question  is  whether  the  traveler  has  exercised  ordi- 
nary prudence,  so  that  where  the  circumstances  tend  to  show  that  failure 
to  look  and  listen  was  not  the  proximate  cause  of  the  injury,  the  question 
would  be  one  for  the  jury.  Davis  v.  R.  R.  (1872)  47  N.  Y.  400;  Manley 
v.  R.  R.  (1893)  159  Mass.  493;  3  Elliott,  Railroads,  §  1166.  The  negli- 
gence of  the  traveler  cannot  be  excused,  however,  by  the  negligence  of  the 
railroad,  The  Toledo  etc.  R.  R.  v.  Shuckman  (1875)  50  Ind.  42;  R.  R.  v. 
Houston  (1877)  95  U.  S.  697,  and  the  instruction  in  the  principal  case  was 
properly  held  erroneous. 

Torts — Evidence  of  Contributory  Negligence. — In  an  action 
for  negligence  resulting  in  the  death  of  plaintiff's  intestate,  the  court,  while 
holding  the  evidence  submitted  of  deceased's  care  insufficient  to  go  to  the 
jury,  states  that  less  evidence  on  this  point  is  required  from  the  personal 
representatives  of  one  killed  by  accident  than  from  an  injured  party  who 
himself  brings  the  action.  Axelrod  v.  New  York  City  Ry.  (1905)  95  N.  Y. 
Supp.  72. 

When  the  court  is  doubtful  of  the  sufficiency  of  the  evidence  of  plain- 
tiff's care  he  will  be  required,  in  order  to  take  the  case  to  the  jury,  to  state 
what  he  did  and  tried  to  do.  Schafer  v.  The  Mayor  (1897)  154  N.  Y. 
466.  The  rule  stated  in  the  principal  case  apparently  means  only  that  in 
such  doubtful  cases,  and  when  death  has  resulted,  the  question  will  be 
submitted  to  the  jury,  since  the  further  evidence  is  unobtainable,  Schafer 
v.  The  Mayor,  supra;  Rodrain  v.  R.  R.  Co.  (1891)  166  N.  Y.  280,  on  the 
principle  that  evidence  ordinarily  deemed  insufficient  to  go  to  the  jury  may 
become  so  because  no  more  is  obtainable.  See  Fitzgerald  v.  R.  R.  Co. 
(1897)  154  N.  Y.  263.  A  party  under  the  burden  of  proof  is  entitled  to  a 
consideration  of  the  case  by  the  jury  if  he  submits  any  reasonable  evidence, 
Commissioners  v.  Clark  (1876)  94  U.  S.  278;  Henavie  v.  R.  R.  Co.  (1901) 
166  N.  Y.  280,  and  not  otherwise,  Tinder  v.  R.  R.  Co.  (1903)  173  N.  Y. 
519;  so  the  court's  position  in  the  principal  case  amounts  to  holding  that 
when  necessary  evidence  is  inaccessible  it  would  be,  if  obtained,  favorable 
to  the  party  who  should  produce  it. 

Torts— Nuisance  to  the  Comfortable  Enjoyment  of  Property 
IN  Trade  DISTRICTS.— In  a  district  devoted  to  the  printing  trade,  the 
defendant  established  a  printing  machine  in  a  house  adjoining  the  plaintiff's 
residence.     The  operation  of  this  machine  did  not  appear  to  be  unreason- 
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able  as  compared  with  other  machines  in  the  neighborhood,  but  the  trial 
Judge  found  a  substantial  increase  in  the  annoyance  to  the  plaintiff,  and 
granted  an  injunction.  In  the  upper  court  the  decree  was  affirmed. 
Rushmer  v.  Polsue  &■>  Alfieri  (1906)  1  Ch.  234.     See  NOTES,  p.  458. 

Trade-Marks— Title  of  Comic  Section  of  a  Newspaper — 
Rights  of  Artist  and  Publisher. — The  plaintiff  had  adopted  and 
used  for  a  number  of  years  the  words  "  Buster  Brown  "  as  a  heading  for  a 
section  of  the  comic  supplement  of  their  newspaper.  The  artist  who 
drew  the  pictures  for  this  comic  section  left  the  employ  of  the  plaintiff  for 
that  of  the  defendant  which  then  began  to  use  the  words  "  Buster  Brown  " 
as  a  title  for  their  comic  section.  The  plaintiff  applied  for  an  injunction 
for  the  infringement  of  a  trade-mark.  Held,  that  an  injunction  pendente 
lite  would  be  given.  N.  Y.  Herald  Co.  v.  Star  Pub.  Co.  (1906)  36  N.  Y. 
Law  Jour.  79. 

By  the  weight  of  authority  and  the  better  view  the  title  of  a  periodical 
publication  may  be  a  trade-mark.  Brown  Trade-Marks  §  1 1 5  ;  Hopkins, 
Unfair  Trade,  \  56.  Since  priority  of  user  as  a  title  to  a  comic  supplement 
by  the  plaintiff  is  shown  the  injunction  was  rightly  issued  in  the  principal 
case  unless  the  artist  has  rights  which  are  inconsistent  with  the  claim  of 
the  plaintiff.  Even  if  it  were  conceded  that  the  artist  had  a  trade-mark 
in  the  words  as  designating  to  publishers  that  the  pictures  were  drawn  by 
him  and  not  by  some  other  artist,  this  right  would  not  interfere  with  the 
right  of  the  plaintiff  to  the  words  as  a  title  to  a  newspaper  any  more  than 
with  the  use  of  the  words  as  a  trade-mark  for  stockings,  especially  since 
the  user  in  both  cases  began  at  the  same  time.  See  Munroe  v.  Tousey 
(1 891)  13  N.  Y.  Supp.  79,  reversed  on  another  ground. 

Wills — Incorporation  by  Reference. — The  testator  attempted  to 
make  a  will  in  1902,  but  had  only  one  subscribing  witness.  In  1904  he 
properly  executed  a  "codicil  to  my  last  will  and  testament  of  190-."  Held, 
no  testamentary  provision  in  papers  not  properly  executed  and  attested  as 
a  will  can  be  incorporated  by  reference.  Matter  of  Emmons  (N.  Y.  1906) 
no  App.  Div.  701. 

The  general  doctrine  is  that  an  unattested  document  may  by  reference 
be  incorporated  into  a  will,  provided  it  is  clearly  designated  in  the  will  as  a 
then  existing  document,  and  it  is  shown  to  have  been  in  existence  at  the 
time  the  will  was  executed,  and  is  identified.  Williams,  Executors,  87. 
The  principal  case  is  supported  merely  by  unsound  dicta,  the  actual  deci- 
sions in  New  York  following  the  general  rule.  For  an  analysis  of  the 
New  York  cases  and  a  full  discussion  of  the  present  state  of  the  law  on  this 
point  in  New  Yerk,  see  2  Columbia  Law  Review  148. 
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International  Civil  and  Commercial  Law,  as  Founded  upon 
Theory,  Legislation,  and  Practice.  By  F.  Meili,  Professor  of  In- 
ternational Private  Law  in  the  University  of  Zurich.  Translated  and 
supplemented  with  additions  of  American  and  English  Law.  By 
Arthur  K.  Kuhn,  A.  M.,  of  the  New  York  Bar.  New  York  and 
London:  The  Macmillan  Co.      1905.      pp.  xxvii,  559,  8vo. 

Professor  Meili  is  known  as  one  of  the  highest  living  authorities  on 
the  subject  variously  described  as  private  international  law,  interna- 
tional private  law,  and  the  conflict  of  laws.  In  the  present  work  he 
discusses  the  conflict  of  laws  in  its  most  important  aspect,  the  civil 
and  commercial,  with  all  the  precision  and  lucidity  which  we  are  ac- 
customed to  find  in  his  writings.  After  explaining  the  general  con- 
ception and  classification  ol  his  subject,  he  summarizes  its  historical 
development,  both  in  ancient  and  in  modern  times,  and  analyzes  and 
compares  the  doctrines  of  the  Italian,  French,  Belgian  and  Dutch 
schools  of  jurists,  besides  tracing  out  the  introduction,  influence  and 
development  of  theories  in  various  countries,  including  England  and 
the  United- States.  Under  the  head  of  international  civil  law,  he  dis- 
cusses the  legal  position  of  aliens  in  modern  times  in  respect  to  private 
law,  and  the  nature  and  classification  of  rules  for  the  solution  of  the 
so-called  conflicts  of  laws  ;  the  law  of  persons,  juristic  as  well  as 
natura1;  including  the  capacity  to  have  and  to  exercise  tights  and  the 
regulation  of  status  ;  the  law  of  the  family,  including  marriage, 
divorce,  guardianship  and  legitimacy  ;  the  law  of  things,  movable  and 
immovable;  the  law  of  obligations,  both  ex  contractu,  quasi  ex  con- 
tractu, and  ex  delicto  ;  and  the  law  of  succession,  testate  and  intestate. 
Under  the  title  of  international  commercial  law,  he  discusses  questions 
of  personal  and  corporate  capacity  of  partnership,  of  contract,  and 
of  tort  ;  the  law  of  bills  and  notes  ;  and  maritime  law,  including 
mortgages,  affreightment  and  average,  and  maritime  torts.  The  im- 
portance of  the  present  publication  is  enhanced  by  the  fact  that  since 
the  translation  of  the  works  of  Savigny  and  von  Bar,  lawyers  in  Eng- 
lish-speaking countries  have  had  no  opportunity  to  study  in  their  own 
tongue  the  development  of  theory  and  practice  in  matters  of  the  con- 
flict of  laws  in  the  countries  of  the  Continent  of  Europe.  Such  an  op- 
portunity is  to  be  welcomed,  not  only  because  the  Continental  jurist 
is  not  vexed  with  the  rising  torrent  of  inconsistent  and  unassorted 
judicial  decisions  and  dicta  which  threatens  to  overwhelm  the  Amer- 
ican writer,  but  also  because  the  Continental  states,  besides  adopting 
notable  measures  of  legislation  on  the  conflict  of  laws,  such  as  the 
Swiss  statute  of  1891,  and  the  German  civil  code  with  its  introductory 
act,  which  came  into  force  on  January  1,  1900,  have  taken  a  stride 
towards  uniformity  through  the  international  conferences  at  The 
Hague  in  1893,  1894,  1900  and  1904.  These  conferences  have  resulted 
in  the  formulation  of  three  treaties,  which  are  designed  to  regulate  con- 
flicts of  law  in  respect  of  (1)  marriage,  (2)  divorce  and  separation,  and 
(3)  tne  guardianship  of  minors.  These  three  treaties  are  given  as  ap- 
pendices to  the  present  volume,  both  in  the  original  and  in  transla- 
tion. 
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We  do  no  more  than  justice  in  saying  that  Mr.  Kuhn  has  laid  the 
English-speaking  bar  under  obligations  in  translating  and  supplement- 
ing Professor  Meili's  work.  His  translation,  in  the  making  of  which 
he  had  the  rare  advantage  of  constant  association  with  the  author,  is 
admirable.  While  it  faithfully  reproduces  the  meaning  of  the  original, 
it  is  strikingly  free  from  any  trace  of  the  awkwardness  that  so  often 
attends  the  attempt  to  transmute  the  idiom  of  one  language  into  that 
of  another.  It  has  indeed  all  the  ease  and  clearness  of  a  treatise  writ- 
ten originally  in  English.  In  his  additions  of  American  and  English 
law,  Mr.  Kuhn  has  shown  both  intelligence  and  good  judgment  ; 
and  it  may  be  said  that,  in  his  aim  to  produce  a  work  which  would 
prove  serviceable  both  to  the  practitioner  and  to  the  student,  he  has 
been  eminently  successful. 

Principles  of  Contracts.  By  Sir  F.  Pollock.  Third  American 
Edition  by  G.  H.  Wald  and  S  Williston.  New  York:  Baker,  Voor- 
his  &  Co.      1906.     pp.  cliv,  985. 

This  is  in  several  respects  the  best  of  all  the  books  on  the  law  of 
simple  contracts.  Mr.  Langdell's  work  on  the  subject,  which  he  has 
called  "A  Summary  of  Contracts,"  has  not  been  equalled  for  scien- 
tific analysis  and  discussion  of  those  topics  which  it  covers,  but,  to 
the  regret  of  every  one  who  has  read  it,  it  leaves  untouched  some  of 
the  important  phases  of  this  branch  of  law.  In  comparison,  Mr. 
Langdell's  treatise  gives  too  little  attention  to  what  the  law  actually 
is,  and  the  work  under  consideration,  in  at  least  some  instances,  gives 
too  little  attention  to  what  the  law  should  be. 

It  is  no  virtue  in  a  law  book  that  it  cites  a  tremendous  number 
of  cases.  If  carefulness  of  selection  and  precision  of  analysis  be  used 
perhaps  fewer  cases  will  be  referred  to,  but  the  result  will  doubtless 
be  much  better.  It  is  a  much  easier  mental  operation  to  determine 
the  cases  which  bear  upon  a  point  than  to  select  from  that  mass  of 
adjudications  those  which  decide  the  point.  The  digest  and  not  the 
text  book  is  the  place  to  exhibit  collections  of  cases.  The  collect- 
or's work  is  not  to  be  compared  for  dignity  and  usefulness  with  the 
work  of  the  scientific  law  student  and  writer.  The  former  tells  you 
what  cases  deal  with  the  given  topic,  the  latter  with  what  they  say 
about  it. 

It  is  hard  to  define  the  character  of  a  book  which  represents  the 
labors  of  three  different  writers  who  did  not  work  together.  Such  a 
work  has  no  very  consistent  character.  It  would  hardly  be  possible 
for  it  to  have  such  character,  and  it  is  a  pity  that  great  students  and 
investigators  should  content  themselves  with  writing  notes  to  other 
authors'  texts.  To  justify  its  existence  at  this  day  the  so-called 
text  book  must  be  a  closely  reasoned,  comprehensive,  analytical, 
scientifically  conceived  and  developed  exposition  of  the  principles 
of  that  particular  branch  of  the  law  which  it  purports  to  treat.  And 
above  all,  it  must  be  a  consistent  whole,  not  various  fragments  loosely 
thrown  together.  The  worst  criticism  to  be  made  of  the  Pollock, 
Wald,  Williston  work  is  just  here:  that,  because  of  the  very  fact  of 
its  variety  of  authorship,  it  lacks  the  consistency  of  treatment  which 
a  scientific  work  requires. 

On  most  of  the  important  topics  included  in  the  subject,  the  work 
will  be  found  to  contain  thorough  and  exhaustive  statements,  not 
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onlv  from  the  standpoint  of  authority  but  from  the  standpoint  of  rea- 
son and  principle;  but  to  realize  this,  one  must  piece  together  the  frag- 
ments, consisting  of  the  original  text  and  the  two  sets  of  notes,  com- 
piled respectively  by  Mr.  Wald  and  Mr.  Williston.  Mr.  Williston's 
notes  are  particularly  valuable  and  deserve  the  highest  praise.  Alto- 
gether, students  and  practitioners  alike  are  to  be  congratulated  on  the 
addition  of  this  tool  to  their  workshops. 

One  would  not  be  led  to  expect  very  much  of  a  book  which  be- 
gins by  defining  a  contract  as  "a  promise  or  set  of  promises  which 
the  law  will  enforce;"  but  happily  this  definition  is  no  real  indication 
of  the  character  of  the  book.  Again,  the  student  is  disappointed  in 
finding  in  a  treatise,  which  aims  to  be  and  in  large  part  is  scientific 
and  which  deals  with  a  subject  so  capable  of  being  reduced  to  scien- 
tific principle  as  the  law  of  contracts,  the  statement  that  "the  re- 
quirement of  consideration  is  a  condition  imposed  by  positive  law 
and  has  nothing  universal  or  necessary  about  it."  The  requirement 
of  consideration,  at  least  in  English  law,  cannot  now  be  said  to  be 
arbitrary,  but  on  the  contrary  is  based  upon  well  recognized  and 
sound  principles  lying  at  the  basis  and  origin  of  contract  rights, 
namelv,  the  injury  or  detriment  to  the  promise  given  or  suffered  in 
exchange  for  the  promise. 

Again,  in  dealing  with  the  question  of  promises  expressed  in  deeds, 
or  in  other  words  covenants,  in  connection  with  which  the  decision 
in  Zenos  v.  Wickham,  L.  R.  2  H.  L.  296,  is  referred  to,  the  point 
seems  to  be  overlooked  that  the  covenant  takes  effect  from  delivery 
and  not  from  the  "solemn  admission  that  he  (the  covenantor)  is 
bound."  No  question  of  "  acceptance  "  is  involved.  The  question 
is  purely  one  of  delivery.  In  dealing  with  the  question  of  the  lia- 
bility ot  an  infant  upon  his  contracts,  one  would  be  given  to  under- 
stand by  the  text  that  an  infant  may  bind  himself  contractually  for 
necessaries  ;  in  other  words,  that  the  so-called  executory  contract  of 
an  infant  for  necessaries  would  be  enforceable  against  him.  The  law, 
of  course,  is  that  the  executory  contract  of  an  infant  for  necessaries 
does  not  bind  him  in  any  greater  degree,  nor  in  any  other  manner,  than 
does  any  other  contract,  but  that  in  the  case  of  necessaries  he  will  be 
made  liable  as  upon  a  contract  implied  in  law  or  quasi  contract. 

These  instances  of  inadvertance  on  the  part  of  the  author  of  the 
original  treatise  are  taken  as  indicating  the  loss  which  is  suffered  by 
usin?  an  old  and  necessarily  somewhat  impaired  foundation  for  a 
modern  structure.  Unquestionably,  if  the  author  of  the  original 
treatise  were  to  re-write  it,  he  would  alter  it  in  many  material  re- 
spects, and  we  do  nut  mean  to  be  taken  as  suggesting  that  the  original 
work  when  it  was  published  was  not  a  magnificent  piece  of  law  wri- 
ting. It  was  the  work  of  a  great  law  student  and  law  writer,  and  a 
man  of  exceptional  abilities,  and  our  only  point  is  to  express  a  regret 
that  the  antiquities  and  the  inaccuracies  of  the  work  should  not  be 
dealt  with  by  re-writina:  it,  rather  than  by  patching  it  with  additions 
and  corrections.  The  annotators,  and  particularly  Professor  Williston, 
have  done  this  in  an  admirable  manner,  but  nevertheless  there  is  a 
considerable  loss  in  consistency  and  continuity. 

One  very  important  topic,  the  law  with  regard  to  which  remains 
in  a  somewhat  imperfect  and  formative  state,  namely  the  topic   of 
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conditions  in  contracts,  seems  to  have  received  no  attention  in  this 
work.  Tnere  is  great  need  of  a  statement  of  the  principles  and  a 
discussion  of  the  question  involved  in  that  branch  of  the  subject, 
and  a  chapter  dealing  with  that  question  would  have  added  greatly 
to  the  value  of  the  work. 

However,  what  was  said  at  the  beginning  is  here  repeated,  that 
in  very  many  respects  the  text  and  the  two  sets  of  notes,  taken  to- 
gether, make  a  work  on  contracts,  which  is  the  very  best  work  we 
have  upon  the  subject. 

The  Rule  against  Perpetuities.  By  John  Chipman  Gray.  Sec- 
ond Edition.     Boston  :  Little,  Brown  &  Co.,  1906.     pp.  xlvii,  664. 

The  first  edition  of  this  great  work  has  been  in  the  hands  of  the 
profession  for  twenty  years.  Dealing  as  it  does  with  one  of  the  most 
abstruse  topics  of  the  law,  it  early  won  the  admiration  of  the  bar  and 
the  bench  as  an  almost  perfect  repository  of  the  decisions  on  its  spe- 
cial topic,  not  more  than  for  the  independence  of  its  discussions  and 
the  clarity  of  its  expositions.  The  second  edition  contains  almost 
without  alteration  the  whole  of  the  first,  together  with  162  additional 
pages.  It  would  be  neither  useful  nor  practicable  here  to  indicate  the 
topics  to  which  this  new  matter  is  devoted.  Among  the  most  impor- 
tant of  them,  however,  are  the  following:  the  contingency  must  hap- 
pen, if  at  all,  within  the  limits  of  the  rule  ;  cases  where  an  absolute 
interest  beginning  within  or  at  the  end  of  lives  in  being  has  been  said 
or  held  to  violate  the  rule  ;  cases  where  a  life  interest  beginning  dur- 
ing or  at  the  end  of  lives  in  being  has  been  held  to  violate  the  rule. 

A  curious  series  of  Maryland  cases  receives  attention,  in  which 
life  estates  to  unborn  persons  and  equitable  fees  have  been  said  or 
held  to  be  void  as  violating  the  rule  (p.  211  et  seq. ). 

One  of  the  most  interesting  discussions  is  that  upon  the  effect  on 
prior  limitations  intrinsically  valid,  of  subsequent  limitations  which 
are  void  for  remoteness.  Four  new  cases  are  considered  holding  that 
a  prior  limitation  is  destroyed  by  the  invalidity  of  a  subsequent  one, 
two  in  Illinois,  one  in  Missouri,  and  one  in  Pennsylvania.  In  the 
last  of  these,  Johnston's  Estate,  185  Pa.  179,  the  devise  was  to  trus- 
tees to  pay  the  rents  during  seventy-five  years  to  the  testator's  children, 
or  the  issue  of  such  as  should  die,  and  at  the  end  of  that  period  to  sell 
and  divide  the  proceeds  among  then  living  issue  of  the  children.  The 
court  held  that  because  the  direction  to  sell  was  invalid,  the  interven- 
ing trust  for  seventy- five  years  was  also  void,  although,  had  the  trust 
not  been  followed  by  the  direction  to  sell,  it  would  have  been  valid. 
It  is  not  surprising  that  Professor  Gray  concludes  that  "the  decision 
seems  difficult  to  maintain."  Even  more  severe  is  the  sentence  pro- 
nounced on  Lawrence  v.  Smith  163  111.  149,  of  which  the  author 
bluntly  and  apparently  with  justification  says,  "  This  decision  is  in- 
comprehensible." 

Repudiating  the  view  that  no  interest  which  is  alienable  ought  to 
be  held  to  be  too  remote,  the  author  makes  a  few  acute  observations 
(p.  250)  upon  the  argument  for  that  view,  advanced  by  Professor 
Reeves  in  his  recent  work  on  Real  Property. 

In  treating  of  interests  subject  to  the  rule  against  perpetuities  two 
new  English  cases  are  discussed,  which  affirm  the  distinction,  on  the 
authority  of  Joshua  Williams,  between  the  rule  against  perpetuities 
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and  the  special  rule  which  forbids  the  limiting  of  a  remainder  to  a 
child  of  an  unborn  person  to  whom,  also,  a  preceding  contingent  re- 
mainder is  limited  (p.  265).  The  existence  of  such  special  rule  is 
repudiated  by  Professor  Gray,  perhaps  with  justice,  despite  these 
cases. 

On  page  194  the  interesting  question  is  discussed  whether  the  right 
of  a  lessee  for  years  to  renew  his  lease  beyond  the  period  of  the  rule 
is  subject  to  the  rule  against  perpetuities.  Sir  George  Jessel  preserves 
the  right  by  treating  it  as  an  exception  to  the  rule.  The  author 
preserves  it  by  the  remarks,  "  it  seems  hardly  necessary  to  create  any 
exception  to  meet  the  case — the  covenant  to  renew  is  a  part  of  the 
lessee's  present  interest.  The  right  which  the  present  possessor  of 
land  has  to  continue  or  to  drop  his  possession  is  not  a  right  subject  to 
a  condition  precedent."  It  is  impossible  to  avoid  thinking  that  Mr. 
T.  Cyprian  Williams'  criticism  (p.  195)  of  this  language  is  valid.  Al- 
together retnarkable  is  the  distinction  between  a  right  in  a  lessee  to 
renew  the  term  and  a  right  in  him  to  purchase  the  fee.  If.  as  Profes- 
sor Gray  suggests,  "the  (lessor's)  covenant  to  renew  is  a  part  of  the 
present  interest,"  how  shall  we  say  that  the  covenant  to  allow  the  lessee 
to  purchase  the  fee  is  not  also  a  part  of  his  present  interest? 

It  is  difficult  not  to  sympathize  with  the  opinion  expressed  by 
Professor  Gray  on  p.  231,  that  the  doctrine,  favored  by  several  Eng- 
lish cases,  viz.,  that  a  limitation  for  life  to  a  living  person  is  void, 
if  it  follows  an  interest  which  is  too  remote,  "  ought  not  to  be  fol- 
lowed in  America." 

A  question  upon  which  the  author  expends  much  learning  is  the 
relation  of  possibilities  of  reverter  to  the  rule  against  perpetuities. 
Can  A  convey  in  fee  to  B  until  the  happening  of  an  event  upon 
which  the  land  shall  revert  to  A?  If  so,  must  the  event  be  such 
as  must  happen  within  the  period  of  the  rule  against  perpetuities  ? 
The  author  attempts  to  meet  the  difficulty  by  denying  the  possibility 
in  England  and  in  all  the  American  stales,  except  two,  of  inventing 
possibilities  of  reverter.  They  are  made  impossible,  he  thinks,  in 
England  and  those  states  which  recognize  it  as  law,  by  the  statute, 
Quia  emptores,  and  in  the  other  states,  except  Pennsylvania  and 
South  Carolina,  because  they  deny  the  existence  of  tenure.  He  asserts 
that  in  England  no  determinable  fee  has  been  sustained  since  the  statute 
(p.  25).  He  agrees  with  Mr.  Sanders,  (p  31)  that  that  statute  "putan 
end  to  qualified  fees."  In  Pennsylvania,  probably,  and  in  South 
Carolina,  certainly,  he  thinks  that  tenure  exists,  while  the  statute  is 
not  in  force  and  therefore  in  them  "  determinable  tees  may  be  valid  " 
(p.  33),  but  "  in  the  other  states  there  is  either  no  tenure  at  all,  or, 
where  there  is  tenure,  there  is  no  good  reason  to  doubt  the  existence 
of  the  statute  Quia  emptores.  In  neither  can  there  be  any  pos- 
sibility of  reverter."  He,  however,  names  several  cases  in  Mass- 
achusetts, New  Hampshire,  New  York,  and  seven  other  states  which 
have  spoken  of  such  interests  as  possible  and  on  p.  283  he  remarks 
that  these  possibilites  of  reverter  have  been  allowed  in  New  York, 
Massachusetts  and  Georgia.  On  p.  41  he  says  positively  that  pos- 
sibilities of  reverter  are  not  subject  to  the  rule  against  perpetuities, 
while  on  p.  283  he  more  timidly  asserts,  "it  would  seem  that  they 
are  not  too  remote,"  adding,  "When  these  are  once  allowed  to  ex- 
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ist,  remote  possibilities  of  reverter  become  a  necessity."  But  why? 
Conceding  the  possibility  of  executory  devises  or  of  contingent  uses 
does  not  compel  the  concession  of  the  possibility  of  valid  remote 
devises  or  uses.  Why  then  may  not  there  be  good  and  also  bad  pos- 
sibilities of  reverter?  The  Appendix,  p.  556,  presents  an  additional 
discussion  of  this  interesting  topic. 

While  expressing  strong  dissatisfaction  with  the  decisions,  Pro- 
fessor Gray  cuncedes  (p.  27  et  seq.)  that  conditions  subsequent  are 
not  subject  to  the  rule  against  perpetuities. 

It  would  be  improper  to  close  this  review  without  directing 
special  attention  to  Appendix  F,  on  Future  Estates  in  Personal  Prop- 
erty, an  able  and  luminous  discussion. 

Conditional  and  Future  Interests  and  Illegal  Conditions  and 
Restraints.  By  A.  M.  Kales.  Chicago:  Callaghan  &  Co.  1905. 
pp.  xliv,  453- 

The  new  legal  periodical,  of  which  the  author  of  this  work  is  an 
editor,  the  Illinois  Law  Review,  has  in  its  first  issue  reviewed  the  book 
under  consideration  with  so  much  judgment  and  discrimination  as  to 
leave  little  for  other  reviewers  to  say.  The  work  is  certainly  a  most 
praiseworthy  effort  to  state  the  law  of  a  single  but  important  jurisdic- 
tion on  a  topic  or  group  of  related  topics  bristling  with  difficulties. 
This  effort  has  in  the  main  been  entirely  successful.  The  Illinois 
cases  have  been  examined  with  painstaking  care  and  have  been  sub- 
jected to  a  rigorous  and  searching  analysis. 

The  faults  of  the  book — an  excess  of  theory  and  elementary  expo- 
sition, a  too  close  adherence  to  the  methods,  the  arrangement  and 
the  opinions  of  the  learned  writer  and  teacher  to  whom  the  book  is 
dedicated  and  a  too  obvious  effort  to  sustain  the  Illinois  decisions 
and  bring  them  into  harmony  with  the  teachings  of  Prof.  Gray — are, 
after  all,  faults  that  lean  to  virtue's  side.  It  is  not  for  us  to  say  that 
the  bench  and  bar  of  the  jurisdiction  to  which  the  work  is  devoted 
may  not  stand  in  need  of  just  such  a  restatement  of  elementary  and 
orthodox  doctrine  in  a  field  in  which  heresy  is  so  easy  and  so  serious 
in  its  consequences. 

Something  must  be  said  of  the  plan — of  which  the  work  under 
review  and  the  new  legal  journal  above  referred  to  are  the  latest  and 
perhaps  the  best  exponents — of  writing  law  books  and  publishing 
journals  devoted  to  the  law  of  a  single  American  jurisdiction.  Not- 
withstanding the  danger  which  this  plan  may  involve  of  promoting  a 
separate  tendency  and  of  making  the  law  of  each  State  sufficient  unto 
itself,  it  has  much  to  commend  it.  While  the  plan  of  the  usual  law 
treatise,  of  treating  the  law  of  the  United  States  as  a  single  body  of 
jurisprudence,  has  the  great  advantage  of  tending  to  create  the  con- 
dition of  affairs  assumed  by  it  to  exist,  or  at  least  to  keep  alive  the 
sense  of  an  essential  and  underlying  unity,  it  certainly  results  in  most 
cases  in  building  up  a  legal  system  which  has  no  real  existence  any- 
where outside  the  writer's  consciousness.  The  local  treatise,  on  the 
other  hand,  may,  without  sacrificing  the  historical  background  or 
ignoring  the  light  that  comes  from  related  jurisdictions,  present  a 
fairly  complete  picture  of  the  local  law,  of  its  tendency  and  of  the 
influences  that  are  shaping  it,  and  thus  render  a  service  to  the  bench 
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and  bar  which  can  rarely  be  afforded  by  the  general  treatise.  Pro- 
fessor Kales'  book  is  not  without  interest  and  value  to  the  lawyer  and 
law  student  of  every  common  law  jurisdiction;  to  the  Illinois  lawyer, 
it  is  invaluable. 

A  Treatise  on  American  Citizenship.  By  John  S.  Wise,  of  the 
New  York  Bar.  Edward  Thompson  Company,  Northport,  Long 
Island,   N.  Y.    1906.     pp.  vii,  340. 

The  object  of  this  work,  as  stated  by  the  author  in  his  preface,  is 
to  supply  the  basis  lor  special  lectures  on  American  citizenship  in 
our  law  schools,  and  a  convenient  key  for  references  to  the  active 
members  of  the  legal  profession.  It  is  a  subject  which  he  has  had 
unusual  occasion  to  study,  and  many  of  the  questions  embraced  in  it 
he  has  argued  at  the  bar.  The  style  is  clear  and  energetic,  and  the 
discussion  is  always  interesting.  Since  the  war  with  Spain,  the  ques- 
tion of  citizenship  has  assumed  new  phases,  and  these  are  embraced 
in  the  volume  before  us.  As  to  the  fundamental  question  of  what 
constitutes  citizenship  of  the  United  States — a  question  as  to  which 
eminent  authorities  differ — we  are  not  sure  that  we  can  agree  with 
the  author's  views  on  all  points,  though  he  may  be  able  to  give  a 
reason  for  the  faith  that  is  in  him.  For  instance,  he  seems  to  hold 
(pp.  51-52)  that  citizenship  of  the  United  States  "  by  birth  "  is  re- 
stricted to  persons  who  are,  in  the  phrase  of  the  XlVth  Amendment, 
"born  in  the  United  States."  We  say  "seems,"  because,  while  he 
does  not  in  terms  say  so,  he  places  in  the  category  of  citi- 
zens "by  naturalization"  (pp.  53,  60,  61)  the  foreign-born  chil- 
dren of  American  fathers.  And  yet,  in  referring  to  the  case 
of  Mayor  McClellan,  who  happened  first  to  see  the  light  in 
Dresden,  Saxony,  the  author  declares  that  "he  is  as  much  a 
citizen  of  the  United  States "  as  if  he  had  been  born  in  New 
Jersey,  of  which  State  his  father  was  at  the  time  a  citizen.  The  author 
himself  is  in  a  similar  situation,  as  he  was  born  at  Rio  de  Janeiro, 
while  his  father  was  American  minister  there.  But,  if  it  be  true  that 
they  are  citizens  only  by  naturalization,  they  are  subject  to  a  disability 
from  which  some  millions  of  their  natural-born  fellow-citizens  are  ex- 
empt, namely,  they  can  never  aspire  to  the  Presidency.  For  our  own 
part,  we  do  not  hesitate  to  admit  that  we  do  not  think  they  are  sub- 
ject to  any  such  disability,  it  being  our  opinion  that  the  provision  of 
the  XlVth  Amendment  is  not  exclusive,  and  that  at  least  a  person  in 
the  predicament  of  Mayor  McClellan,  who  was  born  after  the  act  of 
1855,  is  by  force  of  the  statute  a  natural-born  citizen. 

The  volume  includes  a  chapter  on  expatriation  and  alienage,  but 
the  discussion  of  these  topics  is  meager ;  and  the  statement  that  the 
"doctrine  of  expatriation"  had  been  "steadily  advocated  by  the 
American  people  from  the  foundation  of  their  government"  must  be 
taken  with  substantial  limitations.  Section  1999  of  the  Revised  Stat- 
utes of  the  United  States,  embodying  the  provisions  of  the  act  of  1868, 
certainly  cannot  be  accepted  (p.  263)  as  the  exposition  of  a  consistent 
American  view. 

We  are  not  disposed  to  hold  an  author,  especially  where  he  is  also 
a  busy  practitioner,  responsible  for  errors  in  proof,  of  which  we  have 
noticed  several  without  searching  for  them.  In  line  7,  page  93,  the 
phrase  "that  it  is  doubtful"  obviously  should  read  "but  it  is  doubt- 
ful." 
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Brief  Making  and  the  Use  of  Law  Books.  By  Messrs.  Lile, 
Redfield,  Wambaugh,  Mason  and  Wheeler.  Edited  by  N.  Abbott 
St.  Paul :  West  Pub.  Co.      1906.     pp.  viii,  472. 

This  book  is  a  noteworthy  addition  to  legal  publications.  Its  ex- 
pressed purpose  is  to  afford  a  text  book  for  law  school  instruction  in 
the  practical  use  of  law  books.  In  many  respects,  however,  it  should 
be  of  real  value  to  lawyers  of  considerable  experience.  The  book  not 
only  contains  much  practical  advice  but  also  much  information  which 
is  not  otherwise  accessible. 

The  first  part  of  the  book,  which  is  by  Prof.  Redfield,  treats  of  the 
brief  on  appeal.  This,  in  addition  to  presenting  some  advice  which 
will  assist  the  law  student  to  escape  many  hard  knocks  from  experi- 
ence, collects  a  number  of  authorities  on  the  several  technical  points 
involved  in  the  brief. 

The  second  part  is  devoted  to  "How  to  use  Decisions  and  Stat- 
utes," by  Prof.  Wambaugh.  This  is  a  very  excellent  and  valuable 
analysis  of  a  most  important  field  of  a  lawyers  work,  which  should  be 
of  real  help  to  the  student. 

Part  three,  which  is  devoted  to  American  Law  Publications,  is  a 
store-house  of  information  which  comes  to  a  lawyer  in  practice  only 
after  long  experience.  By  means  of  it  a  student  may  become  familiar 
with  the  books  upon  which  he  will  come  to  rely  in  practice  for  learn- 
ing what  the  law  is.  This  part  contains  also  a  list  of  the  various  state 
reports,  with  the  periods  which  they  cover. 

"  How  to  find  the  Law"  is  treated  of  in  part  four.  This  contri- 
bution should  be  of  peculiar  value  to  the  practitioner,  for  it  contains 
an  explanation  of  the  now  widely  used  American  Digest  classification 
scheme.  Certainly  a  knowledge  of  the  method  used  in  arranging 
cases  in  a  digest  is  essentially  necessary  in  finding  the  law.  This  may 
be  gained  from  this  article,  which  contains  not  only  a  general  discus- 
sion of  the  subject  but  a  detailed  examination  of  each  main  head  used 
in  the  American  Digest  system. 

An  appendix  presents  a  welcome  list  of  abbreviations  of  law  pub- 
lications. 

A  Treatise  on  the  Incorporation  and  Organization  of  Cor- 
porations. By  Thomas  Gold  Frost.  Second  Edition.  Boston  : 
Little,  Brown  &  Co.      1906.     pp.  xv,  698. 

This  is  a  second  edition  of  a  useful  work,  the  first  edition  of  which 
was  reviewed  shortly  after  its  publication.  The  changes  made  in  the 
present  edition  are  such  changes  as  have  been  required  in  the  author's 
digest  of  the  State  laws,  owing  to  the  recent  changes  made  by  the 
various  state  legislatures.  Outside  of  this,  the  present  edition  remains 
practically  the  same  as  the  first  edition,  and  is  open  to  the  same  criti- 
cisms as  that,  viz.,  an  attempt  has  been  made  to  do  too  much  in  too 
small  a  space,  and  there  is  too  great  a  tendency  on  the  author's  part 
to  state  some  things  as  definitely  settled,  when,  as  a  matter  of  fact, 
they  are  open  to  doubt  and  qualifications.  Such  errors,  of  course, 
keep  the  work  from  being  reliable,  and  necessitate  great  care  in  its 
use.  However,  as  a  hasty  reference  book,  for  which  it  is  probably 
primarily  intended,  it  is  one  of  the  best  of  its  kind  and  merits  extended 
use.  The  work  of  the  publisher  is  especially  good,  but  we  should 
recommend  the  insertion  of  the  word  ' '  page  "  at  the  top  of  the  figures 
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given  in  the  index,  so  that  one  can  tell  at  a  glance  that  the  numbers 
refer  to  pages  and  not  to  sections. 

The  Heart  of  the  Railroad  Problem.  By  Prof.  Frank  Par- 
sons, Ph.  D.     Boston:  Little,  Brown  &  Co.      1906.     pp.  364. 

Prof.  Parsons  has  a  very  poor  opinion  of  railroads  and  railroad 
men  and  makes  no  secret  of  it.  He  has  looked  into  the  recesses  of 
the  railroad  heart,  expecting  to  find  it  brimming  with  deviltry,  and 
apparently  he  has  not  been  disappointed.  On  page  53,  speaking 
of  certain  investigations,  he  says:  "The  jets  of  flame  that  here  and 
there  came  up  through  the  crack  from  the  under  world  showed  very 
clearly  what  was  going  on  beneath  the  surface  of  railway  affairs." 
Again,  on  page  200:  "The  big  guns  of  the  Federal  courts  have  little 
or  no  effect  on  the  packers  and  the  railroads  they  have  benevolently 
assimilated.  They  disobey  injunctions  as  freely  as  they  do  the  prin- 
ciples of  Christianity  and  the  dictates  of  conscience,  with  the  excuse, 
perhaps,  as  to  the  last,  of  lack  of  acquaintance."  His  views  are 
summed  up  in  the  statement:  "The  railways  unjustly  favor  persons, 
places  and  commodities,  and  they  do  it  constantly,  systematically, 
habitually. " 

To  support  so  sweeping  an  indictment  the  author  rakes  over  the 
history  of  the  last  thirty  years  and  collects  all  the  well-worn  instances 
of  "  discrimination,"  which  constitute  the  chief  stock-in-trade  of  the 
rabid  anti-railroad  party.  The  Colorado  Fuel  and  Iron  case,  in 
which  Paul  Morton  was  concerned;  the  history  of  the  Armour  Car 
Lines,  as  told  by  Ray  Stannard  Baker,  and  Governor  La  Follette's 
"  Wisconsin  Revelations,"  as  well  as  numerous  decisions  of  the  In- 
terstate Commerce  Commission,  are  all  rehearsed  in  full.  Altogether 
Professor  Parsons  catalogues  sixty  forms  of  discrimination,  ranging 
from  "tips  on  the  market"  to  "special  rates  on  imports."  In  the 
face  of  such  a  list  it  takes  a  stout  heart  to  view  the  railroad  problem 
with  equanimity. 

On  further  examination,  however,  it  turns  out  that  the  list  is  not 
so  formidable  as  it  at  first  appears.  Many  of  the  practices  named, 
such  as  "espionage  "or  "  payments  for  routing,"  are  simply  dishon- 
est acts  which  may  possibly  be  performed  at  times  by  freight-house 
clerks;  other  items,  such  as  "refusal  to  deliver  at  a  convenient  place" 
or  "arbitrary  routing  of  shipments,"  merely  register  the  unreasoning 
complaints  of  certain  shippers;  other  items  deal  with  insignificant 
matters.  No  attempt  whatever  is  made  to  classify  the  various  forms 
of  alleged  discrimination,  or  indeed  to  define  discrimination  at  all. 

The  question  as  to  what  constitutes  railroad  discrimination  is 
fundamental.  The  answer  depends  on  one's  conception  of  a  rail- 
road. It  is  customary  to  describe  the  railroad  as  a  "  highway  of 
the  people, "  and  to  assume  that  it  has  inherited  the  functions  per- 
taining to  the  highways  and  the  carriers  of  the  pre-railroad  era.  Its 
chief  duty  before  the  law,  therefore,  is  to  assure  equal  rates 
to  all  shippers.  What  are  equal  rates  ?  The  tendency  here  has 
been  to  fall  back  on  the  supposed  analogy  to  highways  and  to  test 
the  justice  of  rates,  as  Professor  Parsons  dees,  by  reference  to  dis- 
tance and  to  the  cost  of  carrying  goods.  Judged  by  these  tests, 
special    rates   on    exports  and  imports,  lower  rates  to  long  distance 
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competitive  markets  than  to  intermediate  points  and  differences  in 
rates  on  the  same  commodity  when  used  for  different  purposes,  are 
all  unjustifiable  discriminations.  But  the  fact  is  that  a  railroad 
differs  from  other  common  carriers  in  the  important  respect  that  it  is 
permanently  fixed  in  one  locality,  and  therefore  finds  its  interests 
bound  up  with  the  interests  of  its  surrounding  territory  ;  and  it 
differs  from  a  highway  in  that  railroad  charges  on  many  commodities 
make  a  large  percentage  of  the  costs  of  laying  down  finished  prod- 
ucts at  a  central  market,  whereas  the  highway  tolls  were  compara- 
tively insignificant.  The  modern  railroad  has  become  no  longer  a 
tool  of  producers,  but  a  partner.  Its  aim  must  be  not  merely  to 
transport  goods,  but  to  transport  them  in  such  manner  and  on  such 
terms  as  shall  best  aid  production.  Discrimination  is  unjustifiable, 
then,  only  when  it  tends  to  retard  rather  than  stimulate  industry. 
If  Professor  Parsons  had  worked  out  a  satisfactory  definition  of 
"discrimination,"  it  is  probable  that  his  attack  on  railroad  methods 
would  have  been  more  moderate. 

The  author  reviews  various  proposed  solutions  of  the  railroad 
problem  and  dismisses  in  turn  pooling,  publicity  and  even  govern- 
mental control  as  inadequate.  He  believes  that  nothing  short  of  the 
fixing  of  alf  rates  by  a  governmental  body,  combined  possibly  with 
government  ownership,  will  remedy  railroad  evils.  The  servants  of 
the  government,  not  the  servants  of  private  interests  opposed  to  the 
public,  should  execute  the  orders  of  the  rate-making  body. 

On  page  297  Professor  Parsons  says  of  the  present  Interstate  Com- 
merce Commission,  "  How  superior  the  Commission's  methods  are  in 
many  ways  to  those  in  use  on  our  railways  can  hardly  be  appreciated 
by  one  who  is  not  familiar  with  the  unscientific,  chaotic  rate-making 
practices  everywhere  in  vogue  in  this  country,  and  also  with  the 
breadth  and  system  that  marks  the  work  of  the  Commission."  It  is 
worth  while  to  inquire  whether  the  chaos  which  seems  to  prevail  in 
rate  making  at  present  is  not  due  in  part  at  least  to  the  observer's  lack 
of  knowledge  of  underlying  traffic  principles,  and  whether  a  super- 
ficial regularity  of  rates  would  not  be  most  truly  "unscientific." 
There  is  good  reason  to  believe  that  rate  making  power  in  the  hands 
of  the  present  Commission,  with  all  its  "breadth  and  system,"  would 
have  been  a  means  of  retarding  commercial  progress  and  paralyzing 
in  some  places  industrial  development.  As  incidents  of  the  present 
arrangement  there  no  doubt  exists  serious  evils.  But  to  condemn  in 
toto  American  methods  of  rate-making  on  account  of  the  incidental 
evils  and  to  substitute  the  inefficient  methods  of  a  bureaucratic  body 
would  not  prove  a  far-sighted  policy. 
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CONSTITUTIONAL    LIMITATIONS    ON   THE 
REGULATION    OF    CORPORATIONS. 

To  attempt  to  add  anything  to  the  mass  of  matter  on  this 
much  mooted  question  does  not  seem  wholly  compatible  with 
that  modesty  which  should  characterize  the  ordinary  practitioner. 
If  an  excuse  is  necessary,  it  is  not  sufficient  for  the  writer  to  say 
that  the  editors  asked  him  to  write  and  that  he  did  so  in  compli- 
ance with  their  wishes.  Such  an  answer  while  betokening  ami- 
ability would  hardly  suffice  to  explain  why  he  should  be  willing 
to  add  to  an  already  dreary  mass  of  matter,  most  of  it  unread. 

My  sole  excuse  must  be  briefly  this:  The  growth  of  wealth, 
especially  corporate  wealth,  in  America  has  been  to  a  great  extent 
treated  as  an  isolated  and  extraordinary  condition,  requiring 
very  radical  treatment.  Denunciatory  declamations  and  radical 
schemes  have  created  an  atmosphere  in  regard  to  corporate 
wealth  almost  as  inflammable  as  that  engendered  by  the  polemi- 
cal controversies  of  past  ages.  In  such  an  atmosphere  calm 
discussion  has  not  flourished.  Yet,  if  conditions  have  changed 
rapidly  in  our  country  in  recent  years,  I  am  unable  to  see  that 
there  need  be  any  great  revolution  either  in  our  political  princi- 
ples or  in  the  general  trend  of  our  legislation.  Nor  can  I  believe 
that  the  restrictions  imbedded  in  our  National  Constitution  repre- 
senting the  ideas  of  former  generations  will  seriously  interfere 
with  any  sound  solution  of  present  problems. 

The  practical  questions  arising  would  seem  scarcely  to  involve 
questions  of  principle  at  all,  but  rather  the  varying  degrees  of 
actual  control  which  the  Government  should  exercise  over  com- 
mercial affairs. 

It  being  once  admitted,  as  it  must  be,  that  some  degree  of 
control  is  necessary,  the  question  becomes  wholly  one  of  expedi- 
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ency.  While  not  prepared  to  go  as  far  as  the  Oxford  student 
who  said:  "There  is  nothing  new,  nothing  true  and  it  is  no 
matter,"  one  cannot  but  believe  that  the  questions  presented  can 
be  solved  better  by  an  optimistic  opportunism  than  by  attempting 
to  resort  to  logical  deductions  from  any  system  of  dogmatic, 
political  philosophy  or  doctrinaire  criticism.  Better  that  we 
should  stick  to  the  spirit  of  our  truly  illogical,  unsymmetrical 
but  essentially  practical,  legal  institutions. 

The  growing  supervision  and  regulation  by  the  Government, 
State,  National  and  Local,  of  corporations,  is  no  isolated  phe- 
nomenon, but  part  of  a  general  movement  in  the  direction  of 
what  the  French  aptly  call  "collectivism."  The  real  or  supposed 
evils  aimed  at  in  the  regulating  or  supervisory  legislation  are  not 
due  to  anything  inherent  in  corporations  as  such,  but  are  rather 
owing  to  industrial  and  economic  changes  which  have  profoundly 
altered  the  conditions  of  industrial  activity  and  commercial 
intercourse  within  the  last  half  century. 

The  rules  of  the  road  were  simple  and  required  little  legisla- 
tion when  the  use  of  the  highways  was  confined  to  pedestrians 
and  quadrupeds,  but  the  advent  of  the  automobile  has  necessi- 
tated new  legislation.  Difficult  questions  of  speed  and  highway 
regulation  have  arisen  because  the  highways  have  been  put  to 
a  use  which  could  not  possibly  have  been  foreseen  when  they 
were  originally  created.  This  new  class  of  legislation  is,  there- 
fore, directly  due  to  mechanical  invention  resulting  in  a  new 
means  of  transportation. 

The  old  British  or  American  stage  coach  line  when  owned 
by  an  individual  or  by  a  company  required  in  its  nature  little 
regulation.  It  did  not  need  to  be  clothed  with  the  power  of 
eminent  domain,  nor  did  it  interfere  with  private  property  or 
endanger  life  and  limb. 

The  railroad,  because  of  its  vastness,  requires  an  enormous 
wealth  which  individuals  do  not  commonly  possess,  and  a  cen- 
tralized ownership  and  operation  which  is  not  attainable  by 
individuals  associated  in  a  partnership.  Therefore  the  corpo- 
rate form  is  the  one  which  it  necessarily  assumes.  But  could  a 
railroad  conceivably  be  operated  by  unincorporate  individuals,  it 
would  still  require  regulation  by  the  State. 

The  present  agitation  against  corporations  is  due  largely  to 
the  belief  that  great  aggregates  of  wealth,  whether  individual  or 
collective,  are  obtaining  by  illegitimate  methods  privileges  which 
the  law  should  not  allow  them. 
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The  agitation  concerning  corporations  is  only  a  portion  of  the 
much  greater  movement  which  is  setting  at  naught  old  standards 
and  ancient  opinions,  because  the  conditions  which  gave  rise  to 
those  standards  and  opinions  have  disappeared  and  new  ones 
are  taking  their  place.  It  is  part  of  the  constant  process  by  which 
society  adapts  itself  to  new  conditions.  On  all  sides  it  is  ad- 
mitted that  corporations  require  more  or  less  regulation  depend- 
ing in  a  great  degree  upon  their  functions,  some  of  them  doing 
nothing  more  than  the  ordinary  business  which  may  be  done 
nearly,  if  not  quite,  as  well  by  individuals,  and  others  performing 
great  public  services  which  might,  and  in  some  countries  actually 
are,  performed  by  the  State  itself. 

It  is  thus  impossible  to  fix  any  rule  as  to  restrictive  legislation 
which  would  apply  to  all  corporations  as  a  single  class. 

Much  confusion  of  thought  not  only  in  the  public  mind  but 
in  the  judicial  decisions  would  seem  to  have  arisen  by  reason  of 
a  legal  fiction.  The  fact  that  legal  fiction  is  necessary  to  the 
growth  and  development  of  law,  as  Maine  urges,  and  does  not 
merely  conceal  a  usurpation  on  the  part  of  the  Judges,  as  Ben- 
tham  thought,  may  be  generally  admitted,  but  that  many  fictions, 
while  they  may  have  been  useful,  have  become  destructive  of 
clear  thinking  is  equally  true. 

The  fiction  that  a  corporation  is  a  person  has  entailed  its 
share  of  confusion.  A  corporation  is  not  a  person,  but  the  law 
has  used  the  expression  "artificial  personality"  to  convey  the 
view  that  persons  collectively  engaged  in  an  enterprise  and 
endowed  by  the  State  with  corporate  powers,  should,  as  far  as 
their  rights  and  duties  are  concerned,  be  assimilated  in  many 
respects  to  the  legal  position  of  the  individual.  That  the  two 
spheres  are  in  no  wise  coextensive  is,  of  course,  admitted.  The 
individual's  liability,  unless  he  be  under  tutelage  of  some  kind 
is  generally  speaking  unrestricted;  that  of  the  corporation  is 
limited;  the  life  of  the  individual  is  dependent  upon  the  event 
of  death;  that  of  the  corporation  may  be  extended  indefinitely 
at  the  will  of  the  State.  The  artificial  personality  fiction,  there- 
fore, is  a  mere  reasoning  by  analogy;  helpful  when  its  real  char- 
acter is  remembered;  dangerous  when  it  is  taken  to  represent  a 
real  situation. 

As  was  said  in  the  Dartmouth  College  case: 

"A  corporation  is  an  artificial  being,  invisible,  intangible,  and  exist- 
ing only  in  contemplation  of  law.  Being  the  mere  creature  of  law,  it 
possesses  only  those  properties  which  the  charter  of  its  creation  confers 
upon  it,  either  expressly,  or  as  incidental  to  its  very  existence."1 

H1819)  4  Wheat.  518,  636. 
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In  other  words,  it  is  a  group  of  property  rights  and  obligations 
which  the  law  has  seen  fit  to  confer  upon  certain  individuals  and 
their  successors. 

Whatever  the  soundness  of  the  doctrine  of  natural  rights 
may  be,  no  one  has  ever  contended  that  a  corporation  is  endowed 
with  those  inalienable  attributes  which  belong  to  the  human 
biped,  if  the  Declaration  of  Independence  is  to  be  believed.  It 
is  thus  well  to  remember  in  foro  that  a  corporation  is  spoken  of 
as  an  "artificial  person"  only  by  the  use  of  a  legal  fiction  and  that 
when  we  come  to  analyze  its  rights  and  obligations  we  must  not 
confuse  the  corporate  existence  with  that  of  the  natural  person. 

Two  questions  confront  us  in  considering  the  corporation 
problem.  The  first  belongs  to  the  domain  of  social  science,  the 
second  more  strictly  to  that  of  the  law. 

i.  How  far  does  expediency  and  the  public  good  require  that 
public  corporations  shall  be  restricted  in  the  use  of  their  property 
rights  and  the  exercise  of  their  corporate  franchise  and  attributes? 

2.  How  far  under  our  constitutions  are  corporations  pro- 
tected from  legislative  interference? 

The  answer  to  the  first  question  must  be  determined  largely 
by  the  point  of  view  from  which  it  is  approached.  There  exists 
the  widest  divergence  of  opinion,  ranging  from  those  who  believe 
that  the  State  should  exercise  nothing  but  the  merest  police 
functions  and  whose  views  have  been  philosophically  and  admir- 
ably stated  in  Spencer's  Social  Statics  up  to  those  who  believe 
that  the  State  should  assume  charge  of  all  public  enterprises,  such 
as  railroads,  telegraphs,  gas  companies,  etc.,  and  should  vigor- 
ously regulate  all  large  agglomerations  of  capital. 

The  average  thinking  individual  holds  some  opinion  between 
these  two  extremes. 

Taine  says:  "les  idees  font  les  passions"  and  ideas  ultimately 
depend  largely  upon  economic  conditions.  Legislation  must  finally 
depend  upon  public  opinion  and  the  public  opinion  of  to-day  is 
in  a  state  of  flux.  The  laissez  faire  of  the  Benthamite  school  has 
been  left  far  behind  and  the  trend  to-day  is  strongly  toward 
collectivism.  This  is  not  due  to  any  new  arguments  but  to 
changed  conditions,  which  made  it  necessary  to  violate  the 
laissez  faire  doctrine  in  so  many  particulars  that  it  finally  lost 
its  authority.  Public  schools,  hospitals,  compulsory  vaccination 
and  many  other  things  generally  recognized  as  wise,  salutary 
and  even  essential  by  the  community  would  fall  under  the  ban 
of  the  principles  laid  down  by  Bentham,  Mill  and  Spencer. 
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How  far,  therefore,  corporations  should  be  restricted,  should 
not  to-day  be  determined  as  a  matter  of  theory  or  of  deduction 
from  general  principles,  but  simply  as  questions  of  expediency. 
What  expediency  requires  will  finally  depend  upon  the  domi- 
nant public  opinion  of  the  age. 

The  change  of  opinion  in  regard  to  interference  with  the  liberty 
of  action  of  the  individual,  whether  embodied  in  corporate  form 
or  not,  is  no  new  phenomenon  peculiar  to  America.  It  seems 
to  have  alarmed  many  of  our  good  citizens,  but  a  slight  exami- 
nation of  recent  foreign  legislation  will  show  them  that  so  far 
America  has  lagged  behind  the  procession,  and  conservative 
England,  as  well  as  supposedly  radical  France,  have  been  far 
in  the  van. 

The  ideas  expressed  by  the  Manchester  school  ceased  to 
effectively  dominate  English  public  opinion  a  generation  ago,  and 
when  Mill  finally  admitted  that  protection  might  be  justified 
under  certain  circumstances,  he  dealt  a  blow  to  the  free  trade 
doctrine  such  as  it  had  never  received  from  its  sworn  enemies. 

English  legislation  while  generally  conservative  in  form  is 
often  radical  in  fact.  As  an  instance,  examine  the  legislation 
abolishing  the  remedies  to  collect  tithes  but  allowing  the  right  to 
them  to  stand  on  the  Statute  Books,  thus  satisfying  reformers 
by  abolishing  the  actual  cause  of  complaint  and  saving  the  feel- 
ings of  the  churchmen  by  recognizing  the  continuing  legal  exist- 
ence of  the  tithes  themselves. 

The  Irish  Land  Acts,  purely  confiscatory,  would  certainly 
in  this  country  have  been  considered  unconstitutional,  and  we 
find  to-day  the  English  farmers  asking  for  a  measure  of  State 
help  which  even  our  parlor  socialists  have  not  yet  dared  to 
advocate. 

The  dominant  party  in  France  are  proposing  old  age  pen- 
sions and  a  generally  compulsory  eight  hour  law.  Yet  France 
contains  2,000,000  small  peasant  proprietors,  a  conservative 
tendency  such  as  is  found  perhaps  nowhere  else. 

The  present  anti-corporation  agitation,  therefore,  in  America 
is  part  of  a  general  world  movement  due  to  changed  economic 
conditions.  I  have  no  right  to  speak  as  a  sociologist,  and, 
therefore,  cannot  answer  the  question  as  to  how  far  the  State 
should  regulate  the  great  interstate  corporations  possessing  public 
or  quasi-public  functions.  It  is  safe  to  say  that  the  matter  has 
become,  except  in  the  case  of  the  extremists  who  advocate  State 
ownership,  a  matter  of  expediency  with  a  leaning  in  favor  of 
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strong  supervision  and  regulation  for  the  purpose  of  securing 
equal  treatment  to  all  and  reasonable  profit  to  those  who  hold 
the  franchises  and  have  made  the  investment. 

While  the  dead  cannot  govern  the  living,  the  opinions  of 
past  generations  embodied  in  ancient  laws  and  constitutions 
certainly  serve  as  a  check  upon  over  hasty  expressions  of  public 
opinion  in  the  form  of  new  laws.  In  America  alone  are  these 
legal  constitutional  checks  enforced  by  the  judiciary.  De- 
Tocqueville  thought  that  the  Department  that  had  the  power  to 
interpret  constitutions  must  ultimately  become  the  ruling  power 
in  the  State  and  said  that  if  the  French  had  adopted  our  system 
of  permitting  the  judiciary  to  interpret  fundamental  law,  France 
would  have  been  governed  by  an  oligarchy  of  judges.  This  has 
not,  apparently  at  least,  been  the  result  in  America,  but  the  fact 
remains  that  here  alone  the  judges  in  interpreting  the  constitu- 
tions may  check  legislation  in  a  way  not  found  elsewhere. 

It  is  probable  that  nowhere  is  public  opinion  so  quickly 
reflected  in  legislation  as  in  England,  by  reason  of  the  fact  that 
the  House  of  Commons  directly  representing  the  people  is  virtu- 
ally omnipotent.  In  England,  therefore,  restrictions  upon  the 
regulation  on  supervision  of  corporations  must  ultimately  rest 
wholly  upon  public  opinion.  Here,  however,  the  wisdom  of 
past  generations  embodied  in  our  constitutions,  however  broadly 
interpreted,  are  bound  to  have  great  conservative  influence. 
The  conflicts  in  the  Court  to-day  are  largely  between  old  opin- 
ions found  in  the  fundamental  law  and  new  opinions  finding 
expression  in  recent  statutes. 

The  ideas  underlying  judge-made  law  are  apt  to  be  a  gener- 
ation or  so  behind  the  actual  ethical  notions  of  the  day,  and 
there  is  thus  a  continued  friction  between  the  law  and  opinion  or 
between  certainty  and  justice,  a  conflict  seemingly  necessary 
and  inevitable  in  a  changing  and  progressive  civilization.  A 
good  instance  of  this  is  found  in  the  case  of  Lochner  v.  New  York, 
(1904)  198  U.  S.  45.  The  ideas  expressed  in  the  opinion  of 
the  Court  are  those  of  the  conservative  or  Manchester  School, 
or  the  individualists,  while  Mr.  Justice  Holmes  may  be  said  to 
present  in  his  dissenting  opinion  the  more  modern  tendencies 
toward  collectivism.     The  dissenting  opinion  says: 

"I  regret  sincerely  that  I  am  unable  to  agree  with  the  judgment  in 
this  case,  and  that  I  think  it  my  duty  to  express  my  dissent. 

"This  case  is  decided  upon  an  economic  theory  which  a  large  part 
of  the  country  does  not  entertain.  If  it  were  a  question  whether  I 
agreed  with  that  theory,  I  should  desire  to  study  it  further  and  long 
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before  making  up  my  mind.  But  I  do  not  conceive  that  to  be  my  duty, 
because  I  strongly  believe  that  my  agreement  or  disagreement  has  noth- 
ing to  do  with  the  right  of  a  majority  to  embody  their  opinions  in  law. 
It  is  settled  by  various  decisions  of  this  court  that  state  constitutions 
and  state  laws  may  regulate  life  in  many  ways  which  we  as  legislators 
might  think  as  injudicious  or  if  you  like  as  tyrannical  as  this,  and  which 
equally  with  this  interfere  with  the  liberty  to  contract.  Sunday  laws 
and  usury  laws  are  ancient  examples.  A  more  modern  one  is  the  pro- 
hibition of  lotteries.  The  liberty  of  the  citizen  to  do  as  he  likes  so  long 
as  he  does  not  interfere  with  the  liberty  of  others  to  do  the  same,  which 
has  been  a  shibboleth  for  some  well-known  writers,  is  interfered  with  by 
school  laws,  by  the  Post  Office,  by  every  state  or  municipal  institution 
which  takes  his  money  for  purposes  thought  desirable,  whether  he  likes 
it  or  not.  The  Fourteenth  Amendment  does  not  enact  Mr.  Herbert 
Spencer's  Social  Statics.  The  other  day  we  sustained  the  Massachusetts 
vaccination  law.  Jacobson  v.  Massachusetts,  197  U.  S.  11.  United  States 
and  state  statutes  and  decisions  cutting  down  the  liberty  to  contract 
by  way  of  combination  are  familiar  to  this  court.  Northern  Securities 
Co.  v.  United  States,  193  U.  S.  197.  Two  years  ago  we  upheld  the  pro- 
hibition of  sales  of  stock  on  margins  or  for  future  delivery  in  the  con- 
stitution of  California.  Otis  v.  Parker,  187  U.  S.  606.  The  decision 
sustaining  an  eight  hour  law  for  miners  is  still  recent.  Holden  v.  Hardy, 
169  U.  S.  366.  Some  of  these  laws  embody  convictions  or  prejudices 
which  judges  are  likely  to  share.  Some  may  not.  But  a  constitution  is 
not  intended  to  embody  a  particular  economic  theory,  whether  of  pater- 
nalism and  the  organic  relation  of  the  citizen  to  the  State  or  of  laissez 
faire. ' ' 

What  in  the  main  are  the  constitutional  restrictions? 

As  most  of  the  great  corporations  engage  in  interstate  com- 
merce, and  are,  therefore,  subject  to  federal  restrictions,  I  will 
mention  them  briefly. 

As  far  as  the  Constitution  limits  the  State  Legislatures,  these 
restrictions  are  embodied  in  the  Fourteenth  Amendment,  which 
provides  that  the  State  cannot  take  property  without  due  process 
of  law  or  for  public  purposes  without  due  compensation,  must 
accord  to  all  the  equal  protection  of  the  laws  and  may  not  make 
or  enforce  any  law  abridging  the  privileges,  rights  and  immun- 
ities of  American  Citizens. 

An  examination  of  the  case  law  on  this  subject  requires 
volumes.  This  little  article  at  best  is  only  intended  to  be  sug- 
gestive. 

How  far  these  seemingly  broad  prohibitions  may  be  frittered 
away  in  the  application  of  the  police  power,  is  shown  in  the 
Slaughter  House  cases,1  and  how  far  in  the  name  of  the  public 
interest  is  seen  in  the  case  of  Munn  v.  Illinois.'  The  Courts  are, 
of  course,  themselves,  as  all  other  bodies  composed  of  individuals, 
greatly  influenced  by  the  current  opinion  of  the  day.  Hence, 
their  decisions  under  the  Fourteenth  Amendment  do  not  remain 

"  (1872)  16  Wall.  36. 
M1876)  94  U.S.  113. 


492  COLUMBIA  LAW  REVIEW. 

very  far  behind  the  general  public  opinion.  The  diversities  of 
view  on  these  questions  are  reflected  in  the  Court  in  which 
many  important  cases  of  this  kind  are  decided  by  a  divided 
Court. 

The  extent  to  which  the  theory  of  the  sanctity  of  private 
property  may  be  disregarded,  when  it  is  a  question  of  the  abuses 
due  to  a  certain  kind  of  property,  viz.,  liquor,  was  well  instanced 
in  Mugler  v.  Kansas.1 

In  addition  to  the  protection  contained  in  the  Federal  Con- 
stitution and  in  the  various  State  Constitutions  against  confisca- 
tion, there  are  certain  procedural  immunities  which  may  be  and 
often  are  invoked  by  foreign  corporations.  These  immunities 
are  mainly  contained  in  the  Fourth  and  Fifth  Amendments  to 
the  National  Constitution,  providing  against  unreasonable 
searches  and  seizures  and  also  against  compelling  a  person  to  be 
a  witness  against  himself. 

How  far  these  immunities  of  the  individual  might  be  used  to 
protect  the  corporation  against  all  inquiry  into  its  affairs  by  the 
Federal  Government  if  the  fiction  of  artificial  personality  were 
treated  as  a  reality,  can  easily  be  seen  by  the  recent  and  most 
interesting  case  of  Hale  v.  Henkel,  201  U.  S.  43.  Agents  of 
the  tobacco  trust  in  an  investigation  before  the  Grand  Jury  had 
refused  to  answer  certain  questions  and  to  produce  certain  books 
on  the  ground  that  they  were  privileged  under  the  Fourth  and 
Fifth  Amendments  to  the  Constitution.  It  seems  clear  that  had 
the  procedure  been  against  individuals  the  position  would  have 
been  well  taken.  The  Court,  however,  in  a  most  interesting 
opinion,  by  Mr.  Justice  Brown,  while  admitting  that  the  witness 
was  protected  as  far  as  he  was  himself  concerned,  yet  could  not 
plead  immunity  of  the  corporation  of  which  he  was  merely  an 
agent.  As  to  the  production  of  the  books  and  papers  of  the 
corporation  the  learned  justice  distinguished  clearly  between  the 
corporation  and  the  individual.  His  language  makes  it  very 
evident  that  he  takes  the  view  that  the  fiction  of  artificial  per- 
sonality is  merely  a  convenient  analogy  as  an  aid  in  legal  reason- 
ing but  is  not  to  be  pushed  to  its  logical  extreme.     He  says: 

"The  individual  may  stand  upon  his  constitutional  rights  as  a 
citizen.  He  is  entitled  to  carry  on  his  private  business  in  his  own  way. 
His  power  to  contract  is  unlimited.  *  *  *  *  His  rights  are  such  as 
existed  by  the  law  of  the  land  long  antecedent  to  the  organization  of 
the  State,  and  can  only  be  taken  from  him  by  due  process  of  law,  and 
in  accordance  with  the  Constitution.     *     *     *     * 

1  (1887)  123  U.  S.  623. 
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"Upon  the  other  hand,  the  corporation  is  a  creature  of  the  State. 
It  is  presumed  to  be  incorporated  for  the  benefit  of  the  public.  It  receives 
certain  special  privileges  and  franchises,  and  holds  them  subject  to  the 
laws  of  the  State  and  the  limitations  of  its  charter.  Its  powers  are  limited 
by  law.     It  can  make  no  contract  not  authorized  by  its  charter.      *   *    *    * 

"While  an  individual  may  lawfully  refuse  to  answer  incriminating 
questions  unless  protected  by  an  immunity  statute,  it  does  not  follow 
that  a  corporation,  vested  with  special  privileges  and  franchises,  may 
refuse  to  show  its  hand  when  charged  with  an  abuse  of  such  privileges."1 


Mr.  Justice  Harlan  concurring  in  the  decision  in  this  case 
holds  that  a  corporation  is  not  included  at  all  in  the  words  of  the 
Fourth  Amendment:  "the  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers  and  effects,"  etc.,  contending  that 
corporations  were  not  part  of  the  people  who  established  the 
union.  While  that  is  doubtless  so,  many  excellent  people  firmly 
believe  that  corporations  now  have  as  much  if  not  more  to  do 
with  the  government  of  the  union  than  the  people  themselves. 

The  two  dissenting  justices  in  this  case  took  the  view  that 
the  Amendments  applied  to  natural  and  artificial  persons  alike 
and  that  no  distinction  could  be  made  against  the  rights  of  the 
corporation  in  this  respect. 

Should  this  latter  view  have  prevailed,  it  would  have  gone 
far  to  protect  the  corporations  from  restrictive  legislation.  It 
seems  to  us  that  this  result  would  not  only  have  been  unfortunate 
in  the  present  state  of  opinion,  but  would  have  been  the  result 
of  treating  as  a  reality  a  mere  fiction  used  by  lawyers  for  pur- 
poses of  practical  convenience  and  which  should  cease  to  apply 
when  it  no  longer  squares  with  the  facts. 

To  take  the  property  of  a  corporation  would  be  to  deprive 
the  beneficial  owners,  that  is  to  say  the  individual  stockholders, 
of  their  property  and  would  thus  defeat  one  of  the  ends  for 
which  the  Bill  of  Rights  was  devised.  Individual  liberty  is 
doubtless  as  important  to  our  national  development  to-day  as  it 
ever  was,  but  it  is  often  invoked  as  a  pretext  for  doing  away  with 
real  liberty.  The  right  of  a  person  to  be  free  in  his  house  from 
the  danger  of  being  arrested  on  a  general  warrant  and  having 
his  private  and  personal  papers  examined  and  confiscated  is 
something  very  different  from  the  right  and  duty  of  the  State 
to  examine  into  and  control  the  actions,  operations  and  transac- 
tions of  enormous  aggregates  of  wealth,  enjoying  legislative 
privileges,  some  of  them  performing  quasi-public  functions  and 
many  others  having  become  virtually  capitalistic  monopolies.    A 

1  (1905)  201  U.  S.  43,  74-75- 
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corporation  is  more  than  a  person  and  less  than  a  person,  but  it 
is  in  no  real  sense  a  person. 

To  invoke  the  immunities  in  favor  of  individual  liberty  against 
supervision  on  the  part  of  the  State  would  be  to  use  these  very 
liberties  as  instruments  of  oppression. 

The  danger  to  individual  liberty  is  believed  no  longer  to  lie 
in  the  direct  action  of  officials  of  the  Government,  but  rather  in 
the  action  of  the  great  commercial  associations  in  competition 
with  whom  the  individual  man  is  necessarily  reduced  to  insignif- 
icance. 

The  decision  of  the  Court,  therefore,  in  the  case  above  men- 
tioned and  the  statement  of  Mr.  Justice  Brown  of  the  difference 
between  artificial  personalities  and  the  individual  would  seem  to 
be  sound  political  science  as  well  as  good  common  sense.  Under 
such  a  view  it  will  be  impossible  to  use  the  Fourth  and  Fifth 
Amendments  as  a  shield  against  that  regulation  and  supervision 
which  it  is  generally  admitted  by  disinterested  persons  should  be 
exercised  in  regard  to  many  corporations.  This  supervision  is 
not  to  destroy  but  to  preserve  individual  rights. 

In  ultimate  analysis  all  rights  must  be  held  by  individual  men. 
An  inanimate  thing  or  a  mere  mental  concept  cannot  be  held  to 
possess  rights;  the  creation  of  a  corporation  simply  means  that 
certain  individuals  have  agreed  to  do  business  in  a  certain  form 
permitted  by  the  State.  They  are  given  certain  privileges;  in 
return  they  should  clearly  understand  that  they  have  chosen  to 
do  their  business  in  that  way  (viz.,  in  corporate  form),  and  that 
they  must  submit  to  incidents  to  which  the  individual  would  not 
be  compelled  to  submit. 

On  the  whole,  it  would  seem  that  those  who  have  contended 
for  corporate  legislation  have  not  been  the  opponents  of  individ- 
ual liberty.  The  logical  individualist  would  call  for  the  abolition 
of  all  laws  permitting  incorporation.  But  because  a  useful  device 
has  in  many  cases  been  allowed  to  become  harmful,  must  it  be 
destroyed?  Some  of  the  evil  can  be  cured  by  ridding  ourselves 
of  the  pernicious  results  of  a  much  misunderstood  fiction. 

Changed  conditions  have  created  new  dangers  and  the  man 
is  no  longer  confronted  by  the  State  alone,  i.e.,  organized  Society, 
but  by  that  third  factor  in  the  problem  "the  corporation,"  i.e., 
organized  wealth. 

The  person  who  wishes  to  engage  in  the  rum  or  the  opium 
trade,  finds  himself  hedged  about  by  certain  restrictions,  enacted 
in  the  belief  that  they  are  beneficial  for  the  community  as  a 
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whole.  No  plea  based  upon  the  individualistic  doctrines  of  the 
Manchester  school,  however  hard  the  restrictions  may  bear  on 
the  man  who  wishes  to  trade  in  those  articles,  will  help  the  illicit 
distiller  or  the  unlicensed  saloon  keeper. 

Is  the  regulation  of  railroad  rates  by  the  Federal  Government 
or  the  supervision  of  grain  elevator  charges  by  the  State  Govern- 
ment any  more  contrary  to  our  fundamental  principles  of  indi- 
vidual liberty?  I  think  not.  Both  classes  of  regulations  would 
seem  to  be  based  upon  the  idea  of  the  general  good  of  the  com- 
munity. That  certain  regulations  affecting  the  individual,  as  we 
have  seen  in  the  case  of  Lockner  v.  New  York,  may  go  to  the 
point  of  being  oppressive,  tyrannical  and  confiscatory  is  possible. 
This  is,  of  course,  also  true  of  legislation  in  regard  to  corpora- 
tions, but  in  neither  case  is  any  real  question  of  principle  involved. 
The  only  question  is  as  to  how  far  regulation  should  go.  The 
important  thing  to  remember  is  that  what  may  be  unconstitu- 
tional in  the  case  of  men  doing  business  as  mere  individuals, 
may  be  quite  proper  when  they  adopt  the  form  and  privilege  of 
incorporation. 

It  is  utterly  impossible  to  lay  down  any  theoretical  criterion 
which  can  help  us  much  in  arriving  at  a  solution.  Fortunately 
for  us  our  Supreme  Court  has  been  singularly  free  from  all  mere 
doctrinarianism  and  has  as  each  case  arose  adopted  a  practical 
view.  The  law  has  thus  been  elastic  and  expansive  even  if  by 
no  means  certain  and  we  have  been  prepared  to  meet  new  con- 
ditions as  they  arose  without  the  necessity  for  constitutional 
amendment. 

Had  our  Courts  taken  the  view  that  because  it  had  been  held 
that  under  certain  sections  of  the  Constitution  a  corporation  is 
a  person,  therefore  the  law  knows  no  difference  between  the  flesh 
and  blood  entity  termed  man  and  the  artificial,  legislative-created 
fiction  called  "corporation,"  the  consequences  would  have  been 
disastrous  and  only  by  constitutional  amendment  or  by  a  revo- 
lution could  the  dominant  opinion  of  the  day  have  been  able  to 
express  itself  in  the  form  of  law. 

As  illustrative  of  the  present  tendency  to  check  and  regulate 
wealth  generally  may  be  mentioned  the  remarks  of  the  President 
as  to  his  personal  belief  in  the  wisdom  of  some  legislation  to 
check  fortunes  swollen  beyond  healthy  limits.  This  was  hailed 
by  many  as  a  most  radical  statement,  and  yet  in  so  doing  we 
would  be  only  following  the  principle  embodied  in  the  Code 
Napoleon  and  which  has  had  most  admirable  results  in  France. 
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In  order  to  check  the  evils  resulting  from  primogeniture  that 
Code  provided  that  parents  must  divide  their  property  among 
their  children,  reserving  liberty  of  disposition  of  a  certain  frac- 
tion only.  These  provisions  have  resulted  in  dividing  large 
estates  and  creating  a  greater  equality  of  fortune. 

Whether  the  President  had  this  particular  expedient  in  mind 
or  some  scheme  of  taxation  in  the  nature  of  a  progressive  inherit- 
ance tax  by  which  a  large  portion  of  great  fortunes  should  be 
lopped  off  by  the  State  before  they  are  turned  over  to  the  legatees, 
I  do  not  know.  In  any  event  his  utterances  are  significant  of 
the  trend  of  opinion  arid  indicate  that  the  abuses  aimed  at  do 
not  come  from  the  growth  of  corporations  but  from  the  sudden 
growth  of  wealth  which  naturally  has  taken  to  a  great  extent  the 
corporate  form,  which  insures  permanency  in  time  and  unity  in 
action.  In  such  form  it  can  be  more  easily  and  promptly  regu- 
lated than  when  in  the  hands  of  individuals. 

The  law  cannot  permanently  prevent  any  dominant  opinion 
from  finding  expression  in  legislation  or  judicial  decisions,  but 
it  can  check  and  delay  the  expression  of  such  an  opinion  so  that 
it  may  become  by  public  discussion  and  reflection  matured  and 
modified.  This  great  service  our  Courts  in  their  interpretation 
of  our  Constitution  may  on  the  whole  be  said  to  have  rendered 
in  the  past.  There  is  no  reason  for  supposing  that  they  will  not 
continue  to  do  so  in  the  future.  To  expect  them  to  act  as  logic 
machines  before  which  all  questions  of  disputed  right  may  be 
determined  is  merely  chimerical.  They  often  represent  the 
opinions  of  the  past,  interpreted  by  the  opinions  of  to-day,  and 
the  result  is  a  kind  of  compromise  between  the  two,  which  while 
neither  logical,  symmetrical  nor  homogeneous  may  be  and  usually 
is  extremely  useful  as  a  good  present  working  solution. 

Frederic  R.  Coudert. 
New  York. 


CONCERNING  THE  CONSTITUTIONALITY  OF  THE 
LAW  REGULATING  INTERSTATE  RAILWAY 
RATES. 

In  summary,  the  amendment  to  the  "Act  to  Regulate  Com- 
merce," which  became  a  law  at  the  last  session  of  Congressr 
empowers  the  Interstate  Commerce  Commission  to  prescribe  just 
and  reasonable  rates  for  interstate  traffic,  whene'ver  complaint 
is  made  to  the  Commission  that  existing  rates  are  unjust,  unrea- 
sonable, unjustly  discriminatory,  or  unduly  preferential;  imposes 
penalties  of  imprisonment,  as  well  as  of  fine,  in  certain  cases  of 
violation  of  the  Act;  declares  that  after  May  i,  1908,  it  shall 
be  unlawful  for  any  railroad  company  to  transport,  in  interstate 
traffic,  any  commodity  manufactured,  mined,  or  produced  by, 
or  which  the  company  owns  or  is  directly  or  indirectly  interested 
in,  except  commodities  necessary  to  the  conduct  of  the  railroad's 
business  and  timber  and  its  manufactured  products;  and  grants 
to  carriers  as  well  as  to  shippers  the  privilege  of  resorting  to  the 
Federal  Courts  to  obtain  review  of  all  orders  of  the  Commission. 
The  law  includes  many  details  which  cannot  be  noticed  in  a 
Review  article,  but  most  of  these  pertain  to  matters  of  familiar 
legislation,  raise  no  questions  of  Constitutionality,  and  are  aside 
from  the  scope  of  this  article.  Therefore,  omitting  further  refer- 
ence to  such  details,  and  coming  directly  to  the  grounds  upon 
which  the  constitutionality  of  the  law  will  probably  be  attacked 
in  the  Courts,  these  will  doubtless  be  the  same  as  were  principally 
debated  while  the  bill  was  pending  in  the  Senate.  They  were 
the  following: 

1.  Congress  lacks  power  to  fix  rates  in  interstate  railroad 
transportation. 

2.  Admitting  that  Congress  has  such  power,  yet  its  bestowal 
upon  the  Interstate  Commerce  Commission  is  a  delegation  of 
legislative  powers  which  cannot  be  constitutionally  made. 

3.  The  giving  of  general  power  to  fix  rates  to  the  Interstate 
Commerce  Commission  amounts  to,  or  necessarily  involves,  the 
giving  of  a  preference  to  the  ports  of  one  State  over  those  of 
another,  in  violation  of  Section  9  of  Article  1  of  the  Constitution. 

The  Supreme  Court  has  never  expressly  passed  upon  these 
objections;  that  Court  has  never  expressly  held,  in  a  case  raising 
the  precise  point,  either  that  Congress  has  power  to  fix  the  rates 
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of  interstate  railroad  traffic;  or  that  it  can  lawfully  delegate 
such  power  to  a  board;  or  that  such  a  law  is  not  in  violation  of 
the  constitutional  provision  forbidding  the  giving  of  preferences 
to  ports  of  one  state  over  those  of  another  state. 

And  yet  there  is  but  little  probability  that  an  attack  upon  the 
law  on  any  of  these  grounds  will  succeed;  there  is,  rather,  good 
reason  for  supposing  that,  regarded  as  a  scheme  of  legislation, 
distinct  from  possible  abuses  by  the  Commission  of  powers  con- 
ferred upon  them  in  particular  instances,  the  law  will  be  found 
to  be  constitutional;  whether  it  will  or  will  not  prove  to  be  wise. 

Considering  the  foregoing  objections  in  their  order,  we  may 
be  reasonably  certain  that  the  Supreme  Court  will  affirm  that 
Congress  has  the  power  under  the  Commerce  clause  of  the 
Constitution  to  regulate  the  rates  of  interstate  traffic. 

Although  the  Supreme  Court  has  never  expressly  so  decided, 
it  has  settled  other  principles  from  which  no  other  conclusion 
can  reasonably  be  drawn.  In  the  first  case  which  reached  the 
Court,  in  1824,1  Chief  Justice  Marshall,  in  defining  the  commer- 
cial power  of  Congress,  described  it  as  the  power  to  prescribe 
the  rule  by  which  commerce  is  to  be  governed,  a  power  com- 
plete in  itself,  capable  of  exercise  by  Congress  to  its  fullest 
extent,  and  acknowledging  no  limitations  other  than  those  ex- 
pressed in  the  Constitution;  and  in  further  explanation  of 
these  statements,  he  said,  "The  power  over  commerce  with 
foreign  nations,  and  among  the  several  states,  is  vested  in 
Congress  as  absolutely  as  it  would  be  in  a  single  government, 
having  in  its  constitution  the  same  restrictions  on  the  exer- 
cise of  the  power  as  are  found  in  the  Constitution  of  the  United 
States."  That  is,  the  dual  form  of  the  government  of  the  Ameri- 
can commonwealth,  as  composed  of  states  within  a  federation, 
imposes  no  limitation  on  the  power  of  Congress  over  interstate 
and  foreign  commerce,  since  that  power  is  expressly  granted  to 
Congress  by  the  Constitution.  It  is  the  fulness  of  the  power,  as 
understood  by  and  exercised  in  the  civilized  states  of  the  world, 
that  is  granted;  it  is  not  some  peculiar  and  limited  power,  but 
that  which  is  implied  by  the  terms,  in  the  full  implication  of  those 
terms,  which  is  bestowed  upon  Congress. 

It  is  frequently  contended  that  Chief  Justice  Marshall's 
remarks  are  mere  obiter  dicta,  but  such  contention  is  unreason- 
able. The  case  which  Gibbons  v.  Ogden  presented  to  the  Court 
required  it  to  ascertain  and  announce  the  limits  of  the  power  of 
1  Gibbons  v.  Ogden,  (1824)  9  Wheat.  1. 
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Congress,  and  the  relation  this  power  bore  to  that  of  the  States. 
The  pronouncement  of  the  Court  upon  these  topics  was  a  de- 
cision upon  the  very  case  before  it,  not  mere  argument  by  the 
way. 

But  however  this  may  be,  these  propositions  of  Marshall 
have  long  since  become  part  of  the  law,  by  repeated  citation,  and 
approval  in  later  cases.1  The  corner  stone  of  the  law  of  inter- 
state commerce  is  to-day  the  proposition  that  the  power  of  regu- 
lation is  as  extensive  as  is  the  subject,  and  is  as  fully  possessed 
by  the  Congress  of  the  United  States,  as  like  power  is  possessed 
by  the  legislature  of  any  other  civilized  nation,  except  in  so  far 
as  the  Constitution  itself  has  imposed  restrictions  upon  its  exer- 
cise. As  a  question  of  law,  which  is  quite  distinct  from  ques- 
tions of  wisdom  and  sound  policy,  the  rights  of  the  States  under 
the  Federal  Constitution  have  no  relation  to  the  extent  of  the 
power  of  Congress  to  regulate  commerce,  since  that  power  is 
expressly  granted  by  the  Constitution  itself. 

Moreover,  it  has  been  settled  for  nearly  ninety  years*  that, 
when  a  power  is  granted  by  the  Constitution,  all  means  which 
are  appropriate,  which  are  plainly  adapted  to  that  end,  and 
which  are  not  prohibited,  may  constitutionally  be  employed  to 
carry  it  into  effect.  There  can  be  no  question  that  the  regula- 
tion of  the  rates  of  transportation  is  a  measure  adapted  to  the 
regulation  of  commerce,  and  appropriate  to  that  end.  Indeed, 
as  said  by  Judge  Hammond  in  Louisville  &  Nashville  Railroad 
Company  v.  Railroad  Commission  of  Tennessee,'  the  regulation 
of  rates  is  the  most  direct,  the  most  vital,  of  all  regulations. 

If,  therefore,  we  reason  from  the  settled  extent  of  the  powers 
of  Congress,  and  from  the  appropriateness  of  the  expedient  of 
regulation  of  rates  to  the  control  of  commerce  among  the  States, 
we  must  conclude  that  Congress  has  the  constitutional  power  to 
regulate   rates  of  interstate   railroad   transportation.     And  the 

1  Leisy  v.  Hardin  (1890)  135  U.  S.  100;  Walling  v.  Michigan  (1886) 
116  U.  S.  446;  Interstate  Commerce  Commission  v.  Brimson  (1894) 
154  U.  S.  471,  472;   Scranton  v.  Wheeler  (1900)  179  U.  S.  159. 

7  McCulloch  v.  Maryland  (18 19)  4  Wheat.  316. 

3  (1884)  19  Fed.  679. 

In  Kaeiser  v.  Illinois  Central  R.  Co.  (1883)  18  Fed.  153,  Judge 
McCreery  considered  the  followed  propositions  to  be  settled : 

(2)  The  transportation  of  merchandise  from  a  place  in  one  state  to 
a  place  in  another  is  "commerce  among  the  states";  (3)  To  fix  or  limit 
the  charges  for  such  transportation  is  to  regulate  commerce;  (4)  A  statute 
fixing  or  limiting  such  charges  for  transportation  from  places  in  one 
state  to  places  in  another  state  is  a  regulation  of  commerce  among  the 
States;  (5)  The  power  to  regulate  such  commerce  is  vested  by  the 
Constitution  in  Congress. 
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dicta  of  the  Court  strongly  support  this  conclusion.  Thus, 
Justice  Miller  in  rendering  the  judgment  of  the  Court  in  Wabash, 
St.  Louis  &  Pacific  Co.  v.  Illinois1  said : 

"But  when  it  is  attempted  to  apply  to  transportation  through  an 
entire  series  of  States  a  principle  of  this  kind,  and  each  one  of  the  States 
shall  attempt  to  establish  its  own  rates  of  transportation,  its  own  methods 
to  prevent  discrimination  in  rates,  or  to  permit  it,  the  deleterious  influ- 
ence upon  the  freedom  of  commerce  among  the  States  and  upon  the 
transit  of  goods  through  those  States  cannot  be  overestimated.  That 
this  species  of  regulation  is  one  which  must  be,  if  established  at  all,  of 
a  general  and  national  character,  and  cannot  be  safely  and  wisely  remitted 
to  local  rules  and  local  regulations,  we  think  is  clear  from  what  has 
already  been  said.  And  if  it  be  a  regulation  of  commerce,  as  we  think 
we  have  demonstrated  it  is,  and  as  the  Illinois  Court  concedes  it  to  be, 
it  must  be  of  that  national  character,  and  the  regulation  can  only  appro- 
priately exist  by  general  rules  and  principles,  which  demand  that  it 
should  be  done  by  the  Congress  of  the  United  States  under  the  commerce 
clause  of  the  Constitution." 

And  Justice  Bradley,  in  his  dissenting  opinion  said,  "No  one 
disputes  that  Congress  might,  if  it  saw  fit,  under  its  power  to 
regulate  commerce  among  the  several  states,  regulate  the  matter 
under  consideration,"  (rates  of  interstate  railroad  transportation) 
"but  it  has  not  done  so  *  *  *.  Does  it  follow,  then,  that 
because  Congress  has  the  power  to  regulate  this  matter,  though 
it  has  not  exercised  that  power,  therefore  the  State  is  divested 
of  all  power  of  regulation?     That  is  the  question  before  us." 

Further,  the  power  of  Congress  to  construct  or  authorize  the 
construction  of  interstate  railroads,  although  once  questioned, 
has  now  long  been  affirmed  by  the  Supreme  Court.2  But  the 
larger  power  to  construct  the  means  of  interstate  transportation, 
it  would  seem,  should  include  the  lesser  power  of  regulating  the 
rates  to  be  paid  for  the  transportation  over  the  means,  and  this 
has  been  the  practical  view  taken  by  Congress.  Thus,  in  the 
Act  incorporating  the  Union  Pacific  Railroad  Company,  in 
1862/  Congress  reserved  the  right  to  reduce  the  fares,  if  unrea- 
sonable in  amount,  and  to  fix  and  establish  the  same  by  law, 
and  in  the  same  Act  provided  for  the  forfeiture  of  the  entire 
property  of  the  railroad  company  to  the  United  States,  in  case  of 
the  failure  of  the  company  to  complete  the  work  by  a  specified 
date,  and  for  legislation  by  Congress  to  insure  the  speedy  com- 
pletion of  the  roads.     By  Article  II  of  the  Treaty  between  the 

1  (1886)  118  U.  S.  557. 

1  Luxton  v.  North  River  Bridge  Co.  (1894)  153  U.  S.  525;   California 
v.  Cent.  Pacif.  Ry.  Co.  (1888)  127  U.  S.  1.     See  also  the  remarks  of  Mr. 
Justice  Bradley,  when  sitting  at  Circuit,  in  Stockton  v.  Bait.  N.  Y.  R.  Co. 
(1887)  32  Fed.  16,  cited  with  approval  in  153  U.  S.  532. 
12  Stat.  L.  489,  497. 
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United  States  of  America  and  the  Sisseton  and  Warpeton  Bands 
of  Dakota,  or  Sioux  Indians,  proclaimed  May  2,  1867,1  the 
Indians  "ceded  to  the  United  States  the  right  to  construct  wagon 
roads,  railroads,  mail  stations,  telegraph  lines,  and  such  other 
public  improvements  as  the  interest  of  the  Government  may 
require  over  and  across  the  lands  claimed  by  the  said  bands." 
By  the  Act  of  February  24,  187 1,2  authorizing  the  Union  Pacific 
Railroad  Company  to  issue  bonds  for  the  construction  of  a  bridge 
over  the  Missouri  River  between  Council  Bluffs,  Iowa,  and 
Omaha,  Nebraska,  Congress  reserved  to  itself  power,  "at  all 
times,  (to)  regulate  the  said  bridge  and  the  rates  for  the  trans- 
portation of  freights  and  passengers  over  the  same,  and  the 
local  traffic  herein  provided  for."  By  another  Act  of  1871s 
Congress  authorized  the  incorporation  of  the  Texas  Pacific  Rail- 
road Company,  with  power  to  lay  out,  locate  and  construct  a 
railroad  and  telegraph  fine  from  a  place  in  Texas  to  a  place  in 
California,  and  provided  that  the  rates  should  not  exceed  those 
which  might  be  fixed  by  Congress  for  carrying  freight  and 
passengers  over  the  Union  Pacific  and  Central  Pacific  Railroads. 
In  1870  Congress  passed  an  Act  authorizing  the  construction  of 
an  international  bridge  over  the  navigable  waters  between  the 
United  States  and  the  Dominion  of  Canada,  and  provided  that 
in  case  of  disagreement  between  the  parties  concerned,  the  terms 
for  the  use  of  the  bridge  by  railroad  companies  should  be  pre- 
scribed by  the  District  Court  for  the  Northern  District  of  New 
York  after  hearing  the  respective  parties.*  In  1890,  Congress 
passed  a  law  providing  for  the  incorporation  of  the  North  River 
Bridge  Company  to  build  a  bridge  over  the  Hudson  River,  and 
for  the  use  of  the  bridge  upon  reasonable  compensation  to  be 
approved  by  the  Interstate  Commerce  Commission.6  Since  rail- 
roads, bridges,  canals,  are  all  equally  highways  of  commerce,  the 
power  of  Congress  to  provide  for  the  construction  of  all  proceeds 
out  of  the  same  Constitutional  provision,  and  the  frequent  exercise 
by  Congress  of  the  power  of  construction  and  of  regulation  of 
rates,  in  particular  instances,  will  powerfully  influence  the  Court 
to  decide  that  the  general  power  of  regulating  rates  of  interstate 
commerce  is  in  Congress. 

1  15  St.  L.  506. 
2 16  St.  L.  430. 

3  16  Stat.  L.  573. 

4  Canada  Southern  R.  R.  v.  Internal.  Bridge  Co.  (1881)  8  Fed.  190. 
8  26  State.  L.  268. 
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Finally,  the  power  of  regulating  rates,  both  of  internal  and 
of  foreign  commerce,  is  possessed  by  other  civilized  nations,  and 
is  a  power  appropriate  and  necessary  to  the  control  of  commerce 
in  the  interest  of  the  public  welfare.  That  power  was  possessed 
by  the  several  States  before  the  adoption  of  the  Federal  Consti- 
tution. Its  lesser  part,  the  regulation  of  rates  of  commerce 
within  the  several  States,  is  still  in  the  governmental  organs  of 
each  State.  It  cannot  be,  that  its  greater  part,  the  regulation 
of  rates  of  commerce  among  the  States,  was  taken  from  all  the 
organs  of  government  of  the  American  commonwealth  by  the 
adoption  of  the  Constitution,  but  this  greater  part  either  still 
remained  in  the  several  States,  or  passed  to  the  United  States 
under  the  express  grant  of  the  Constitution.1  For  nearly  a 
century  it  has  been  settled  that  the  power  to  regulate  interstate 
and  foreign  commerce  is  in  Congress,  not  in  the  governments 
of  the  several  States,2  and  it  is  not  a  reasonable  presumption, 
that  so  vital  a  part  or  incident  of  that  general  power  of  regula- 
tion, as  is  the  fixing  of  rates  of  commerce  throughout  the  nation, 
has  perished,  and  that  the  American  Commonwealth,  alone  of 
civilized  nations,  is  without  such  power. 

II.  Delegation  of  Power  to  the  Interstate  Com- 
merce to  Fix  Rates. 

This  point  also  has  never  been  expressly  ruled  by  the  Supreme 
Court.  But  the  dicta  of  its  opinions,  the  observations  of  its 
Justices  when  sitting  at  Circuit,  and  the  practice  of  Congress 
in  analogous  matters  strongly  support  the  conclusion,  that  the 
law  is  also  in  this  respect  a  valid  exercise  of  Congressional  power. 

The  general  principle  which  controls  the  extent  to  which 
Congress  may  intrust  to  administrative  officers  or  boards  the 
carrying  out  of  legislative  policies,  seems  to  be,  that  the  power 
of  determining  and  enacting  what  the  rule  of  law  shall  be  per- 
tains only  to  the  Legislature,  and  cannot  be  delegated;  but  that 
the  power  to  carry  the  rule  into  execution,  together  with  that  of 
exercising  discretion  in  the  application  of  the  rule,  may  be 
entrusted  to  various  boards  and  officers  by  the  Legislature.3 

1  U.  S.  v.  Brig.  William  (1808)  2  Halls  Amer.  Law  J.  255. 

2  The  decisions  of  the  Supreme  Court  holding  invalid  laws  of  the 
States  which  regulated  rates  of  interstate  traffic,  imply  the  power  of 
Congress  to  prescribe  the  rates.  Wabash,  etc.  Co.  v.  Illinois  (1886)  118 
U.  S.  557. 

3  Justice  Woods,  when  sitting  at  Circuit  in  Tilley  v .  Savannah, 
Florida  &  Western  R.  Co.  (1881)  5  Fed.  658. 
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The  general  question  of  the  power  of  the  Legislature  to  delegate 
its  functions  was  early  considered  by  Chief  Justice  Marshall,1 
in  connection  with  the  right  of  federal  courts  to  regulate  the 
mode  of  proceeding  on  executions,  and  he  was  of  the  opinion 
that  while  it  would  not  be  "contended  that  Congress  can  delegate 
to  the  Courts,  or  to  any  other  tribunal,  powers  which  are  strictly 
and  exclusively  legislative,"  yet  it  "may  certainly  delegate  to 
others  powers  which  the  legislature  may  rightfully  exercise 
itself."     *     *    * 

"The  17th  section  of  the  judiciary  act,  he  said,  and  the  7th  section 
of  the  additional  act,  empower  the  Courts  respectively  to  regulate  their 
practice.  It  certainly  will  not  be  contended  that  this  might  not  be  done 
by  Congress.  The  Courts,  for  example,  may  make  rules,  directing  the 
returning  of  writs  and  processes,  the  filing  of  declarations  and  other 
pleadings,  and  other  things  of  the  same  description.  It  will  not  be 
contended  that  these  things  might  not  be  done  by  the  legislature,  without 
the  intervention  of  the  courts;  yet  it  is  not  alleged  that  the  power  may 
not  be  conferred  on  the  judicial  department. 

"The  line  has  not  been  exactly  drawn  which  separates  those  im- 
portant subjects,  which  must  be  entirely  regulated  by  the  legislature 
itself,  from  those  of  less  interest,  in  which  a  general  provision  may  be 
made,  and  power  given  to  those  who  are  to  act  under  such  general  pro- 
visions to  fill  up  the  details."     *     *     * 

"The  difference  between  the  departments  undoubtedly  is,  that  the 
legislature  makes,  the  executive  executes,  and  the  judiciary  construes 
the  law;  but  the  maker  of  the  law  may  commit  something  to  the  dis- 
cretion of  the  other  departments,  and  the  precise  boundary  of  this  power 
is  a  subject  of  delicate  and  difficult  inquiry,  into  which  a  court  will  not 
enter  unnecessarily." 

And  in  the  particular  case  of  railroad  rates,  it  would  appear 
from  the  remarks  of  Mr.  Justice  Brewer  in  Chicago  &  N.  W. 
Ry.  Co.  v.  Dey,2  that  the  provision  in  the  law  that  "all  charges 
shall  be  just  and  reasonable,  and  every  unjust  and  unreasonable 
charge  is  prohibited  and  declared  to  be  unlawful,"  is  the  enact- 
ment of  the  rule  of  law,  while  the  determination  of  the  rate, 
which  in  particular  cases  is  just  and  reasonable,  is  the  execution 
of  that  rule,  and  may  properly  be  left  to  the  Interstate  Commerce 
Commission. 

That  it  is  proper  for  Congress  to  confer  the  power  of  fixing 
rates  upon  the  Commission  has  also  been  explicitly  stated  in 
decisions  of  the  Supreme  Court,  if  not  so  ruled.  Thus,  in  the 
case  of  the  Interstate  Commerce  Commission  v.  Cincinnati, 
N.  O.    &  T.  R.  R.  Co.,3  Mr.  Justice  Brewer,  when  discussing 

1  Wayman  v.  Southard  (1825)  10  Wheat.  43,  46. 

2  (1888)  35  Fed.  874. 

3  (1897)  167U.  S.  494- 


504  COLUMBIA   LAW  REVIEW. 

the  conditions  which  led  to  the  passage  of  the  Interstate  Com- 
merce Commission  Law  said: 

"Before  the  passage  of  the  act  it  was  generally  believed  that  there 
were  great  abuses  in  railroad  management  and  railroad  transportation, 
and  the  grave  question  which  Congress  had  to  consider  was  how  those 
abuses  should  be  corrected  and  what  control  should  be  taken  of  the 
business  of  such  corporations.  The  present  inquiry  is  limited  to  the 
question  as  to  what  it  determined  should  be  done  with  reference  to  the 
matter  of  rates.  There  were  three  obvious  and  dissimilar  courses  open 
for  consideration.  Congress  might  itself  prescribe  the  rates;  or  it  might 
commit  to  some  subordinate  tribunal  this  duty;  or  it  might  leave  with 
the  companies  the  right  to  fix  rates,  subject  to  regulations  and  restrictions, 
as  well  as  to  that  rule  which  is  as  old  as  the  existence  of  common  carriers, 
to  wit,  that  rates  must  be  reasonable.  There  is  nothing  in  the  act  fixing 
rates.  Congress  did  not  attempt  to  exercise  that  power,  and  if  we  examine 
the  legislative  and  public  history  of  the  day  it  is  apparent  that  there  was 
no  serious  thought  of  doing  so." 

And  in  Reagan  v.  Farmers  Loan  &  Trust  Company,1  he 
had  said  that  the  regulation  could  be  carried  on  by  means  of  a 
commission,  which  was  "merely  an  administrative  board  created 
by  the  State  for  carrying  into  effect  the  will  of  the  State  as  ex- 
pressed by  its  legislation." 

The  failure  of  the  Supreme  Court  to  comment  adversely  upon 
the  delegation  of  power  to  fix  rates  by  State  Legislatures  to  rail- 
way commissions  in  the  numerous  cases  where  the  rates  were  in 
question,2  also  indicates  that  there  was,  in  the  view  of  the  Court, 
nothing  objectionable  in  the  grant  of  such  powers  to  a  commis- 
sion, while  several  of  the  Justices  of  that  Court  when  sitting  at 
Circuit,  have,  at  least  by  way  of  argument,  expressly  approved 
of  the  bestowal  of  such  powers  upon  commissions.3 

A  similar  question  has  frequently  been  before  the  highest 
courts  of  the  States  in  connection  with  laws  providing  for  State 
railroad  commissions,  and  the  power  of  legislatures  to  confer 
authority  upon  the  Commissions  to  fix  rates  has  been  sustained. 

And  finally,  while  the  Constitution  confers  upon  Congress 
many  other  powers  than  that  of  regulating  commerce,  which  it 
might  exercise  by  direct  legislation,  yet,  from  the  beginning  of 
the  Government,  it  has  in  fact,  intrusted  the  application  of  them 

'(1894)  154U.  S.  394. 

2  As  in  St.  Louis  &  S.  F.  R.  Co.  v.  Gill  (1895)  156  U.  S.  666;  Reagan 
v.  Farmers  Loan  &  Trust  Co.  (1894)  154  U.  S.,  394. 

3  Justice  Woods,  in  Tilley  v.  Savannah,  Florida  &  Western  R.  Co. 
(1881)  s  Fed.  658;  Justice  Brewer,  in  Chicago  &  N.  W.  R.  Co.  v.  Dey 
(1888)  35  Fed.  874,  and  Reagan  v.  Farmers  Loan  &  Trust  Co.  (1894) 
154  U.  S.  394. 

4  State  v.  Chicago,  Mil.  &  St.  P.  R.  Co.  (1888)  38  Minn.  300. 
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to  various  bureaus,  boards,  or  departmental  officers,  and  the 
requirements  of  practical  government  admit  of  no  other  manner 
of  proceeding. 

And  so,  whether  we  consider  the  general  practice  of  the 
Government,  the  observations  of  the  Supreme  Court,  of  its 
Justices  at  Circuit,  or  the  decisions  of  the  highest  courts  of  the 
States,  we  are  led  to  conclude  that  the  bestowal  of  authority  to 
fix  rates  on  the  Interstate  Commerce  Commission  is  a  lawful 
exercise  of  the  power  of  Congress. 

III.  The  Question  of  Preference  of  Ports  of  One 
State  over  Those  of  Another  State. 

In  Article  I,  Section  9,  paragraph  6,  the  Constitution  pro- 
vides that  "no  preference  shall  be  given  by  any  regulation  of 
commerce  or  revenue  to  ports  of  one  State  over  those  of  another," 
and  it  has  been  contended  that  a  law  giving  general  power  to  the 
Interstate  Commerce  Commission  to  regulate  rates  of  interstate 
traffic  would  violate  this  provision.  Upon  this  point  there  is  no 
authority  of  decided  cases,  and  perhaps  none  is  necessary.  For 
it  seems  clear  that  the  Act  does  not,  in  terms,  provide  for  giving 
a  preference  to  the  ports  of  one  state.  The  rule  laid  down  by 
the  Act  is,  that  "all  charges  made  for  any  service  rendered  or  to 
be  rendered  in  the  transportation  of  passengers  or  property 
*  *  *  shall  be  just  and  reasonable;  and  every  unjust  and 
unreasonable  charge  for  such  service  or  any  part  thereof  is 
prohibited  and  declared  to  be  unlawful."  This  is  surely  not 
the  giving  of  a  preference,  and  the  further  provision  of  the  Act, 
that  "the  Commission  is  authorized  and  empowered,  and  it 
shall  be  its  duty,  whenever,  after  full  hearing  upon  a  complaint 
made  as  provided  in  section  thirteen  of  this  Act,  or  upon  com- 
plaint of  any  common  carrier,  it  shall  be  of  the  opinion  that  any 
of  the  rates,  or  charges  whatsoever,  demanded,  charged,  or  col- 
lected by  any  common  carrier  or  carriers,  subject  to  the  provi- 
sions of  this  Act,  for  the  transportation  of  persons  or  property 
as  denned  in  the  first  section  of  this  Act,  or  that  any  regulations 
or  practice  whatsoever  of  such  carrier  or  carriers  affecting  such 
rates,  are  unjust  or  unreasonable,  or  unjustly  discriminatory, 
or  unduly  preferential  or  prejudicial,  or  otherwise  in  violation 
of  any  of  the  provisions  of  this  Act,  to  determine  and  prescribe 
what  will  be  the  just  and  reasonable  rate  or  rates,  charge  or 
charges,  to  be  thereafter  observed  in  such  case  as  the  maximum 
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to  be  charged;  and  what  regulation  or  practice  in  respect  to 
such  transportations  is  just,  fair,  and  reasonable  to  be  thereafter 
followed;  and  to  make  an  order  that  the  carrier  shall  cease  and 
desist  from  such  violation,  to  the  extent  to  which  the  Commission 
find  the  same  to  exist  and  shall  not  thereafter  publish,  demand, 
or  collect  any  rate  or  charge  for  such  transportation  in  excess  of 
the  maximum  rate  or  charge  so  prescribed  and  shall  conform  to 
the  regulation  or  practice  so  prescribed,"  it  seems  equally  clear, 
does  not  require  the  Commission  to  give  a  preference  to  the  ports 
of  one  State  over  those  of  another. 

The  rule  that  charges  shall  be  just  and  reasonable,  and  for- 
bidding those  which  are  unjust,  unreasonable  and  discriminatory 
is  the  declaration  in  the  Act  of  the  common  law  principle;1  and 
the  prohibiting  of  rates  which  are  "unduly  preferential  or  pre- 
judicial" can  hardly  be  construed  to  be  a  preference  to  any  port. 
The  giving  of  a  preference  to  the  ports  of  one  State  over  those 
of  another,  therefore,  is  not  the  positive  enactment  of  the  law, 
nor  its  direct  unavoidable  result,  but,  is  at  most,  the  indirect 
remote  consequence  of  particular  erroneous  orders  of  the  Com- 
mission. Such  a  situation  seems  to  be  within  the  principle 
stated  in  Pennsylvania  v.  Wheeling  Bridge  Co.,2  where  objection 
was  made  to  a  law  of  Congress  declaring  certain  bridges  over 
the  Ohio  River  to  be  lawful  structures  and  post  roads  of  the 
United  States,  upon  the  ground  that  they  constituted  such  ob- 
struction to  navigation  as  necessarily  gave  a  preference  to  Wheel- 
ing over  Pittsburg,  in  violation  of  the  clause  of  the  Constitution 
here  in  question. 

The  majority  of  the  Court,  speaking  by  Judge  Nelson,  held 
that,  admitting  that  the  effect  of  the  obstruction  was  to  give  an 
advantage  to  Wheeling,  yet  the  Act  was  not  obnoxious  to  the 
Constitution. 

"For,  there  are  many  Acts  of  Congress  passed  in  the  exercise  of  this 
power  to  regulate  commerce,  providing  for  a  special  advantage  to  the 
port  or  ports  of  one  State  and  which  very  advantage  may  incidentally 
operate  to  the  prejudice  of  the  ports  in  a  neighboring  state,  which  have 
never  been  supposed  to  conflict  with  this  limitation  upon  its  power. 
The  improvement  of  rivers  and  harbors,  the  erection  of  light-houses,  and 
other  facilities  of  commerce,  may  be  referred  to  as  examples.  It  will  not 
do  to  say  that  the  exercise  of  an  admitted  power  of  Congress  conferred 
by  the  Constitution  is  to  be  withheld,  if  it  appears,  or  can  be  shown,  that 
the  effect  and  operation  of  the  law  may  incidentally  extend  beyond  the 
limitation  of  the  power.  Upon  any  such  interpretation,  the  principal  object 

1  Reagan  v.  Farmers  Loan  &  Trust  Co.  (1894)  154  U.  S.  397;  St. 
Louis  &  S.  F.  R.  Co.  v.  Gill  (1895)  156  U.  S.  666;  Munn  v.  Illinois  (1876) 
94  U.  S.  113. 

'(1855)  18  How.  (U.  S.)  421. 
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of  the  framers  of  the  instrument  in  conferring  the  power  would  be  sacri- 
ficed to  the  subordinate  consequences  resulting  from  its  exercise.  These 
consequences  and  incidents  are  very  proper  considerations  to  be  urged 
upon  Congress  for  the  purpose  of  dissuading  that  body  from  its  exercise, 
but  afford  no  ground  for  denying  the  power  itself,  or  the  right  to  exer- 
cise it."1 

While  the  effect  of  a  rate  is  quite  different  from  the  effect  of 
an  obstruction  to  navigation,  yet  the  principle  of  this  case  seems 
to  apply  to  the  present  Act ;  and  it  is  not  to  be  presumed  that  an 
exercise  by  Congress  of  its  power  to  regulate  commerce  by 
regulating  the  rates  of  transportation,  will  he  held  void,  because 
of  the  contingency  that  a  particular  order  of  the  Commission 
may  violate  the  clause  against  preferences.  Should  a  case  arise 
where  a  particular  order  of  the  Commission  will  be  found  to 
violate  this  provision  of  the  Constitution,  it  is  apprehended  that 
the  order,  not  the  law,  will  be  invalidated  by  the  Court. 

Of  course,  the  distinction  just  noted  between  particular  orders 
of  the  Commission  and  the  terms  of  the  Act,  may  arise  as  well 
with  reference  to  other  points  as  to  the  giving  of  unlawful  prefer- 
ences to  the  ports  of  one  State  over  those  of  another.  It  may, 
for  example,  happen  that  a  rate  which  the  Commission  deter- 
mines to  be  just  and  reasonable  will  be  found  by  the  Court  to 
be  so  unjust  and  unreasonable  as  to  amount  to  confiscation  of 
the  railroad's  property.  In  such  event,  that  order  of  the  Com- 
mission may  be  held  void,  but  the  possibility  of  such  unlawful 
orders  does  not  render  void  the  provision  of  the  Act  empowering 
the  Commission  to  fix  just  and  reasonable  rates.  And  in  deter- 
mining whether  a  particular  rate  is  reasonable  or  unreasonable, 
it  may  be  the  Court  will  continue  to  take  all  the  circumstances 
of  the  case,  not  merely  the  monetary  value  and  earning  power 
of  the  rate,  into  consideration. 

But  all  such  questions  affect  the  practical  operation,  not  the 
validity  of  the  Act,  and  it  is  reasonably  certain,  as  said  at  the 
beginning  of  this  article,  that  its  constitutionality  cannot  be 
successfully  assailed  upon  any  of  the  grounds  considered. 

David  Walter  Brown. 
New  York. 

Note. — The  provision  in  the  Act  forbidding  railroads  to  transport, 
in  interstate  traffic,  commodities  which  they  produce,  own,  or  are  inter- 
ested in,  suggests  an  interesting  situation,  which  is  perhaps  too  remote 
to  be  considered  in  the  text,  but  may  be  referred  to  in  a  note. 

The  Act  provides  that  "from  and  after  May  i,  1908,  it  shall 
be  unlawful  for  any  railroad  company  to  transport  from  any 

'Id.  433. 
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State,  Territory,  or  the  District  of  Columbia,  to  any  other  State, 
Territory,  or  the  District  of  Columbia,  or  to  any  foreign  country, 
any  article  or  commodity,  other  than  timber  and  the  manufac- 
tured products  thereof,  which  it  may  own  in  whole,  or  in  part, 
or  in  which  it  may  have  any  interest  direct  or  indirect,  except 
such  articles  or  commodities  as  may  be  necessary  and  intended 
for  its  use  in  the  conduct  of  its  business  as  a  common  carrier." 

Possibly  it  is  the  fact,  and  Congress  was  so  advised  belore 
passing  the  Act,  that  no  railroad  company  doing  interstate  busi- 
ness exists,  which  is  owned  by  or  directly  connected  with  a  mining, 
or  other  manufacturing  or  industrial  enterprise,  and  with  a 
charter  empowering  it  to  carry  the  commodities  produced  or 
owned  by  the  latter  company;  or  that  no  mining  or  manufactur- 
ing corporation  exists  with  a  charter  authorizing  it  to  build  and 
operate  a  railroad  as  a  part  of  or  connected  with  the  industrial 
enterprise,  and  under  which  charter  an  interstate  line  of  railroad 
has  been  constructed,  and  is  engaged  in  carrying  the  commodities 
produced  or  owned  by  the  mining  or  manufacturing  corporation. 

If,  however,  there  is  any  such  railroad  company  or  industrial 
corporation  now  carrying  its  own  products  over  its  own  inter- 
state railroad,  pursuant  to  provisions  in  charters  granted  by  the 
States  in  which  the  railroad  is,  then  the  application  to  such  cor- 
poration, of  this  provision  of  the  Act  may  be  invalid,  as  in  viola- 
tion of  the  Fifth  Amendment  to  the  Constitution.  For  the  power 
of  Congress  to  regulate  commerce  is  subject  to  this  amendment;1 
such  a  corporate  franchise  granted  by  a  state  with  respect  to 
interstate  commerce,  before  Congressional  action  on  the  subject, 
is  a  valid  grant  and  vests  a  property  right  in  the  Corporation,2  and 
the  substantial  destruction  of  property  or  of  the  right  to  its  use 
is  the  taking  of  property  under  the  Fifth  Amendment,  for  which 
just  compensation  must  be  paid.3 
D.  W.  B. 

1  Monongahela  Navigation  v.  U.  S.  (1892)  148  U.  S.  312,  324,  336. 

3  Id.  329. 

3  U.  S.  v.  Lynah  (1903)  188  U.  S.,  445 — Other  cases  citing  and 
approving  148  U.  S.  312  are  Gulf  &  Ship  Island  R.  Co.  v.  Hewes  (1901) 
183  U.  S.  77;  U.  S.  v.  Bellingham  Boom  Co.  (1900)  176  U.  S.  216;  U. 
S.  v.  Joint  Traffic  Assoc.  (1898)  171  U.  S.  571;  Interstate  Commerce 
Commission  v.  Brimson  (1894)  154  U.  S.  447;  Scranton  v.  Wheeler  (1900) 
79  U.  S.  155  ;  Fairbanks  v.  U.  S.  (1901)  181  U.  S.  300. 


ADMISSIBILITY    OF    DECLARATIONS    OF    THE    IN- 
SURED AGAINST  THE  BENEFICIARY. 

So  far  as  the  rules  of  evidence  are  concerned  the  admissibility, 
in  a  suit  by  a  beneficiary,  of  the  declarations  of  the  insured  is 
not  difficult  to  determine. 

If  the  issue  is  whether  the  insured  knew  he  had  had  a  certain 
disease  which  in  his  application  he  stated  he  had  not  had,  his 
declarations  are  admissible  if  made  sufficiently  near  the  time 
of  making  the  application  not  to  be  too  slightly  probative.  This 
is  the  result  of  the  general  exception  to  the  hearsay  rule  which 
lets  in  under  some  circumstances  declarations  of  persons  to  show 
their  intentions  or  state  of  knowledge.1  There  is,  however, 
this  important  restriction  on  its  admissibility  for  this  purpose: 
It  is  necessary  that  a  foundation  for  it  be  laid  by  the  introduc- 
tion of  evidence  apart  from  the  declarations  of  the  insured,  that 
the  insured  actually  had  the  disease  in  question.2 

As  evidence  that  the  insured  actually  had  the  disease  to  which 
the  declarations  referred,  his  statement  is  clearly  objectionable 
on  the  ground  that  it  is  hearsay.  It  is  true  that  if  the  question 
is  whether  the  insured  had  a  disease  or  was  in  bad  health  at  a 
particular  time — say  at  the  time  the  application  was  made — the 
declarations  made  by  him  at  that  time  might  have  been  admiss- 
ible as  part  of  the  res  gesttz.3  This,  Professor  Wigmore  has 
pointed  out,  is  a  new  and  indefensible  exception  to  the  hearsay 

1  Towne  v.  Towne  (1901)  191  111.,  478  (insured's  conduct  and  declara- 
tions admitted,  on  the  issue  of  his  knowledge  of  the  contents  of  a  certifi- 
cate held  by  him).  See  also  the  cases  where  the  issue  is  as  to  the  insured's 
intent  to  defraud.  These  declarations  are  admissible  in  the  same  way 
to  show  his  intent.  Smith  v.  N.  B.  Society  (1000)  123  N.  Y.,  85;  Conn. 
Mut.  Life  v.  Hillmon  (1902)  188  U.  S.,  208;  Ins.  Co.  v.  Morris  (1879)  3 
Lea.  (Tenn.)  10 1,  103. 

2  McGowan  v.  I.  O.  O.  F.  (1899)  104  Wis.  173,  at  184  (declarations 
by  insured  made  prior  to  application  as  to  fact  of  disease,  excluded  ex- 
cept to  show  knowledge  of  fact  that  he  had  such  disease  and  then  only 
when  other  evidence  of  the  existence  of  the  disease  had  been  offered); 
Dilleber  v.  Home  Life  Ins.  Co.  (1877)  69  N.  Y.  256  (same);  Edington  v. 
Mutual  Life  Ins.  Co.  (1876)  67  N.  Y.  185  (same);  Swift  v.  Mass.  Mut. 
Life  (1875)  63  N.  Y.  186,  is  supported  on  this  precise  ground,  and  the 
opinion  of  the  court  so  places  it,  though  not  so  clearly  as  in  the  later 
New  York  cases  above  cited. 

3  Kelsey  v.  Universal  Life  Ins.  Co.  (1868)  35  Conn.  225,  236;  Aveson 
v.  Kinnaird  (1805)  6  East.  188;  Swift  v.  Mass.  Mut.  Life  Co.  (1875)  63 
N.  Y.  186  (semble);  Sutcliffe  v.  Traveling  Men's  Assn.  (1903)  119  la. 
220,  223. 
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exception.1  Nevertheless,  conceding  it  to  exist,  the  declara- 
tions which  have  reference  only  to  diseases  which  the  insured 
had  had  at  a  time  in  the  past,  cannot  of  course  be  let  in  under 
it.2 

The  point  about  which  there  is  any  difficulty  is  whether  or 
how  far  the  declarations  of  the  insured  not  admissible  as  part 
of  the  res  gestce  may  be  let  in  to  prove  the  fact  of  the  insured's 
having  had  the  diseases  declared  about  on  the  ground  that  they 
are  admissions  which  bind  the  beneficiary  suing.  The  writer 
of  the  treatise  on  the  law  of  insurance  contracts  is  apt  to  slight 
this  question  on  the  ground  that  it  properly  belongs  to  a  work 
on  evidence.  The  writer  on  the  law  of  evidence  with  much 
plausibility  may  say  that  the  declarations  should  be  let  in  as  ad- 
missions against  the  beneficiary,  provided  the  beneficiary  takes 
an  interest  in  the  contract  of  insurance  under  or  from  the  in- 
sured and  that  that  is  a  question  of  the  substantive  law  of  con- 
tracts involving  the  nature  of  the  rights  of  the  beneficiary  with 
which  the  law  of  evidence  has  nothing  to  do.3  This  process  of 
mutual  exclusion  furnishes,  it  is  believed,  an  excuse  for  the  fol- 
lowing exposition. 

Concerning  the  admissibility  of  the  insured's  declarations  as 
admissions  of  the  fact  declared  about,  the  general  results  of 
the  cases  may  thus  be  stated: 

If  the  declaration  is  made  before  the  date  of  the  policy  and 
application,  then  the  cases  without  exception  or  qualification  hold 
it  not  receivable.  It  makes  no  difference  whether  the  bene- 
ficiary's interest  is  vested,  i.  e.,  not  subject  to  change  by  the  in- 
sured or  upon  any  other  event,4  or  contingent,  i.  e.,  subject  to 

1  3  Wigmore  on  Evidence  §1796. 

2  Valley  Mutual  Life  Ins.  Co.  v.  Burke  12  Ins.  Law  J.  337,  342,  and 
Fraternal  Mutual  Life  Ins.  Co.  v.  Applegate  (1857)  7  Oh.  St.  292,  297: 
"They  were  not  the  declarations  of  a  sick  person  in  relation  to  his  con- 
dition at  the  time  of  making  them,  but  related  to  transactions  and  a 
state  of  facts  long  past." 

Terwilliger  v.  Royal  Arcanum  (1888)  49  Hun.  (N.  Y.)  305,  306: 
"The  evidence  (made  prior  to  the  policy  by  the  insured)  excluded  related 
to  declarations  unattended  by  any  act  or  fact,  and  was,  therefore,  in- 
admissible." 

Rawson  v.  Milwaukee  Mut.  Life  Co.  (1902)  115  Wis.  641:  Here 
the  statement  by  the  insured  three  years  before  the  policy  in  question 
that  five  years  before  the  date  of  the  declaration  he  had  had  a  certain 
disease  was  not  admissible  as  part  of  the  res  gestce. 

Union  Central  Ins.  Co.  v.  Cheever  (1880)  36  Oh.  St.  201,  207   (same). 

8  2  Wigmore  on  Evidence  §1081. 

*  Yore  v.  Booth  (1895)  no  Calif.  238;  Fraternal  Mutual  Life  Ins. 
Co.  v.  Applegate  (1857)  7_Oh.  St.  292,  297. 
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change  by  the  insured  or  by  any  other  event  specified.1  In  most 
of  the  cases  the  declarations  are  excluded  without  any  reference 
to  whether  the  beneficiary's  interest  is  vested  or  contingent,  and 
it  is  in  fact  impossible  to  tell  which  situation  existed  from  any- 
thing that  appears  in  the  reports.2  In  two  cases  the  same  rule 
applied,  although  the  insured  took,  a  policy  in  his  own  name  and 
assigned  it  to  the  plaintiff.3 

If  the  declaration  is  made  after  the  date  of  the  policy,  then 
(a)  If  the  beneficiary  takes  a  vested  interest — one  not  subject  to 
change  by  the  insured  or  by  any  other  event  specified — the  cases 
without  exception  hold  the  declarations  not  receivable  as  an 
admission.4  (b)  If  there  is  a  right  to  change  the  beneficiary  or  if 
the  beneficiary's  interest  is  otherwise  contingent,  then  the  au- 
thorities are  divided — three  holding  that  the  declarations  are 
receivable  as  admissions6  and  two  contra*  (c)  In  a  large  number 
of  cases,  however,  where  the  declarations  were  excluded  it  does 
not  appear  whether  the  beneficiary  had  a  vested  or  contingent 
interest  and  the  decisions  of  the  courts  are  made  without  the 
slightest  reference  to  that  question.7 

1  Rawson  v.  Milwaukee  Mutual  Life  Ins.  Co.  (1902)  115  Wis.  641 
(here  the  insured  had  full  power  to  change  beneficiaries) ;  Dilleber  v. 
Home  Life  Ins.  Co.  (1877)  69  N.  Y.  256  (here  the  policy  was  payable 
to  the  insured  if  he  was  alive  at  a  certain  date,  or  if  not,  to  his  wife) ;  Evers 
v.  Life  Assn.  of  America  (1875)  59  Mo.  429,  432  (policy  was  payable  to 
the  insured  if  he  was  alive  at  a  certain  date  and  if  not  then  to  B.  It 
was  not  clear,  however,  whether  the  declarations  were  made  before  or 
after  the  policy  issued). 

2  Union  Central  Life  Ins.  Co.  v.  Cheever  (1880)  36  Oh.  St.  201,  209; 
Mutual  Life  Ins.  Co.  v.  Selby  (1896)  72  Fed.  980,  982;  Schwarzbach  v. 
Ohio  Valley  Prot.  Union  (1885)  25  W.  Va.  622,  646;  Supreme  Lodge 
v.  Wollschlager  (1896)  22  Colo.  213;  Terwilliger  v.  Royal  Arcanum 
(1888)  49  Hun.  (N.  Y.)  305;  Valley  Mutual  Life  Assn.  v.  Teewalt  (1884) 
79  Va.  421. 

Aveson  v.  Kinnaird  (1805)  6  East  188,  and  Kelsey  v.  Universal 
Ins.  Co.  (1868)  35  Conn.  225,  so  far  as  they  appear  to  be  contra  to  the 
above  have  been  discountenanced.  See  Fraternal  Life  Ins.  Co.  v.  Apple- 
gate  (1857)  7  Oh.  St.  292,  at  298,  and  Supreme  Lodge  v.  Wollschlager 
(1896)  22  Colo.  213. 

3  Edington  v.  Mutual  Life  Ins.  Co.  (1876)  67  N.  Y.  185;  Hale  v.  Life 
Indemnity  Co.  (1896)  65  Minn.  548. 

*  Ins.  Co.  v.  Morris  (1879)  3  Lea  (Tenn.)  ior;  Southern  Life  Ins. 
Co.  v.  Booker  (1872)  9  Heisk.  (Tenn.)  606,  619;  Valley  Mutual  Life  Ins. 
Co.  v.  Burke,  12  Ins.  Law  Jour.,  337  (Supreme  Court  of  Appeals  of  Va.). 

6  Life  Association  v.  Winn  (1896)  96  Tenn.  224;  Thomas  v.  Grand 
Lodge  (1895)  12  Wash.  500;  Steinhausen  v.  Mutual  Accident  Assn.  (1891) 
59  Hun.  (N.  Y.)  336. 

8  Supreme  Lodge  v.  Schmidt  (1884)  98  Ind.  374,  379;  Evers  v.  Life 
Assn.  of  America  (1875)  59  Mo.  429,  432  (it  is  not  absolutely  clear  whether 
the  declarations  here  were  made  before  or  after  the  issuance  of  the  policy). 

7  Washington  Life  Ins.  Co.  v.  Hanev  (1872)  10  Kan.  525,  531;;  Mc- 
Ginley  v.  U.  S.  Life  Ins.  Co.  (1878)  8  Daly  (N.  Y.),  390,  392;  MulHner  v. 
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The  solution  on  principle  of  the  problems  presented  in  the 
above  results  is,  it  is  submitted,  as  follows: 

Where  the  declaration  is  made  before  the  policy  issued  it 
is  particularly  easy  to  sustain  the  result  of  the  cases.  The  only 
possible  ground  upon  which  the  declaration  of  the  insured  could 
be  receivable  as  an  admission  would  be  that  the  beneficiary  took 
title  to  the  obligation  of  the  insurance  company  from  or  under 
the  insured.  In  such  cases  the  identity  of  interest  between  the 
insured  and  the  beneficiary  is  as  to  the  title  to  the  obligation 
running  from  the  insurance  company  and  contained  in  the 
policy.  There  is,  therefore,  this  fatal  objection  to  receiving  such 
declarations  as  admissions  against  the  beneficiary:  They  were 
made  before  the  insured  obtained  any  title  to  the  obligation  which 
the  beneficiary  is  supposed  to  have  taken  from  or  under  him. 
The  rule  is  clear  that  under  these  circumstances  the  declarations 
cannot  be  used  against  the  successor  in  title.1  It  is  clear  also 
that  this  principle  applies  to  prevent  the  insured's  declarations 
made  long  before  the  application  and  policy  being  admissible 
against  the  beneficiary  as  admissions.2 

Edington  v.  Mutual  Life  Ins.  Co.,  (1876)  67  N.  Y.,  185,  and 
Hale  v.  Life  Indemnity  Co.,  (1896)  65  Minn.  548.     In  both  of 

Guardian  Mutual  Life  Ins.  Co.,  (1873)  1  Thompson  &C.  (N.  Y.),  448,  450; 
Lazensky  v.  Supreme  Lodge  (1887)  31  Fed.  592,  595;  Valley  Mutual 
Life  Assn.  v.  Teewalt  (1884)  79  Va.  421;  Sutcliffe  v.  Traveling  Men's 
Assn.  (1903)  119  la.  220,  223;  Schwarzbach  v.  Ohio  Valley  Prot.  Union 
(1885)  25  W.  Va.  622,  646;  Supreme  Lodge  v.  Wollschlager  (1896)  22 
Colo.  213;   Dial  v.  Life  Assn.  (1888)  29  S.  C.  560,  580. 

Rawls  v.  Ins.  Co.  (1863)  27  N.  Y.  282,  has  always  been  treated  as 
a  leading  case  among  those  just  cited.  In  form  the  policy  was  like  those 
involved  in  the  above  cases.  That  is  to  say,  the  insured  procured  a 
policy  upon  his  life  in  favor  of  the  beneficiary  B.  It  should  be  observed, 
however,  that  the  court  declared  the  transaction  in  substance  an  insurance 
by  B  of  A's  life  and  considered  the  non-admissibilitv  of  the  declarations 
on  that  footing. 

So  far  as  Aveson  v.  Kinnaird  (1805)  6  East  188,  and  Kelsey  v. 
Universal  Ins.  Co.  (1868)  35  Conn.  225,  appear  to  be  contra  they  have 
been  discountenanced:  See  especially  Washington  Life  Ins.  Co.  v.  Haney 
(1872)  10  Kan.  525,  at  535,  and  Mulliner  v.  Guardian  Mutual  Life  Ins. 
Co.  (1873)  *  Thompson  &  C.  (N.  Y.)  448,  450. 

l2  Wigmore  on  Evidence,  §1082.  Tyler  v.  Mather  (1857)  9  Gray 
(Mass.)  177,  184;  Noyes  v.  Morrill,  (1871)  108  Mass.  396,  399;  Stockweil 
v.  Blarney  (1880)  129  Mass.  312;  Bullis  v.  Montgomery  (1872)  50  N.  Y. 
352,  358;  Hutchins  v.  Hutchins  (1885)  98  N.  Y  56,  64.  See  also  Gage 
v.  Eddy  (1899)  179  111.  492,  498. 

2  In  stating  that  "the  distinction  sometimes  taken  between  state- 
ments made  before  and  statements  after  the  policy's  execution  does  not 
seem  to  be  a  sound  one,"  Professor  Wigmore  (2  Evidence  §1081)  seems 
for  the  moment  to  have  overlooked  this  application  of  the  principle  here 
invoked. 
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these  cases  the  insured  took  out  a  policy  on  his  own  life,  payable  to 
himself,  and  then  assigned  the  policy  to  the  plaintiff.  Here, 
therefore,  there  was  absolutely  no  doubt  about  the  plaintiff's 
taking  under  or  from  the  insured.  The  declarations  made  prior 
to  the  issuance  of  the  policy  by  the  insured  were  in  both  cases 
held  not  receivable  as  admissions.  This  holding,  therefore,  rests 
squarely  upon  the  proposition  that  the  title  in  regard  to  which 
the  declarations  are  made  was  the  obligation  of  the  insurance 
company,  contained  in  the  policy  and  that  the  declarations  were 
not  receivable  because  they  were  made  prior  to  the  time  that 
that  title  accrued  to  the  insured.  In  the  Edington  case,  at  page 
193,  the  court  seems  specifically  to  put  its  decision  on  that  ground. 

Declarations  made  either  before  or  ajter  the  policy  and 
application  are  receivable  or  not  as  admissions  according  as 
there  is  found  to  be  identity  of  interest  between  the  insured  and 
the  beneficiary  or  not.  Such  identity  of  interset  exists  only  pro- 
vided the  beneficiary  be  regarded  as  taking  under  the  insured  an 
obligation  of  the  insurance  company  which  the  insured  has 
previously  himself  owned.  You  must,  in  short,  find  that  the 
insured  has  obtained  title  to  the  insurance  for  himself  and  then 
in  substance  assigned  it  to  the  beneficiary. 

It  is  impossible  to  perceive  how  this  can  be  made  out  when 
the  beneficiary  takes  what  is  known  as  a  vested  interest — that  is, 
where  there  is  no  right  to  change  the  beneficiary  or  where  the 
beneficial  interest  is  not  subject  to  any  condition  precedent  to  its 
taking  effect  in  possession.  In  such  a  case  the  beneficiary,  it 
is  submitted,  is  not  identified  in  interest  with  the  insured.  The 
beneficiary  obtains  no  title  to  anything  from  or  under  the  in- 
sured, nor  is  the  insured  the  agent  of  the  beneficiary.  The  bene- 
ficiary by  the  making  of  the  contract  obtains  a  separate  and  in- 
dividual right  as  a  third  party  entitled  to  sue  upon  the  contract 
in  his  own  name.  That  right  comes  direct  from  the  insurance 
company  and  not  from  the  insured.  The  insured  may  have 
purchased  and  paid  for  the  insurance,  but  the  beneficiary  did 
not  obtain  it  from  him.  To  the  beneficiary  the  insured  is  a 
stranger.  He  may  be  a  charitable  stranger,  but  he  is  neverthe- 
less in  law  a  stranger: 

Washington  Life  his.  Co.  v.  Haney,  (1872)  10  Kan.,  525: 
The  court  by  Mr.  Justice  Brewer  said  (p.  535):  "The  first  and 
third  points  present  the  same  question,  and  may  be  considered 
together.  That  question  is  this:  Can  the  declarations  of  a  party 
whose  life  is  insured  for  the  benefit  of  another,  made  long  after 
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the  application  and  the  contract,  be  received  in  evidence  against 
the  assured  to  impeach  the  truthfulness  of  the  application?     The 
contract  is  between  the  assured  and  the  insurer.     The  parties 
are  the  same  whether  that  which  is  insured  is  a  human  life  or  a 
building.      There  is  this  difference:    that  the  life,  being  active, 
can  by  its  conduct  affect  the  contract  even  so  far  as  to  annul  it, 
while  the  building,  being  inanimate  and  passive,  has  of  itself  no 
such  power.     But,  aside  from  this,  the  rights  and  liabilities  of  the 
parties  to  the  contract  are  the  same.     The  party  insured  is  not 
a  party  to  the  record,  and  therefore  the  declarations  are  not  ad- 
missible on  that  ground.     She  is  not  a  party  in  interest,  as  the 
whole  benefit  and  interest  inures  to  the  assured.     She  is  not  his  agent 
and  authorized  to  speak  for  him.     Nor  does  she  come  within  any 
other  rule  by  which  her  declarations  can  be  received  against  him." 
Lazensky  v.  Supreme  Lodge,   (1887)  31   Fed.,   592   (Circuit 
Court,  S.  D.,  New  York):     Here  the  declarations  held  not  re- 
ceivable were  made  prior  to  the  issuance  of  the  policy.     The 
reasoning  of  the  court  on  identity  of  interest  is  equally  applicable 
where  the  declarations  are  made  subsequent  to  the  issuance  of 
the  policy.     The  court,  by  Mr.  Justice  Wheeler,  said  (p.  595): 
"It  is,  however,  urged  that  his  application  for  reinstatement  was 
an  admission  of  suspension,  making  such  an  application  neces- 
sary to  bring  him  into  good  standing  again.     This  would  seem 
to  be  such  an  admission  on  his  part,  and  raises  the  question 
whether  such  an  admission  by  him  is  admissible  to  prove  a  fact 
against  the  plaintiff  in  this  suit.     He  is  no  party  here ;  neither  is 
any  personal  representative  of  him.     She  sues  in  her  own  right, 
on  a  cause  of  action  that  accrued,  if  at  all,  to  her,  and  to  her 
only.     She  has  acquired  the  right  in  consequence  of  what  he  did 
in  becoming  a  member  of  that  lodge,  but  not  through  or  from  him, 
for  he  never  had  it.     Neither  was  that  act  of  his  a  part  of  any 
transaction  by  which  her  right  is  sought  to  be  established  that 
might  defeat  it,  or  which  would  of  itself  prevent  it.     The  act  was 
a  mere  admission  of  a  past  fact,  as  if  he  had  said  merely  that  he 
had  been  suspended,  and  was  not  in  regular  standing.     Such 
an  admission  would  doubtless  be  evidence  against  him  or  his 
personal  representative,  or  a  person  claiming  a  right  derived 
from  him;   but  not  against  a  person  claiming  only  the  benefit  of 
his  prior  acts.     1  Greenl.  Ev.  §171;    Dodge  v.  Freedman's  Co., 
(1876)  93  U.  S.,  379." 

Fraternal  Mutual  Life  Ins.  Co.  v.  Applegate,  (1857)  7  Oh. 
St.,  292,  297;     Union  Central  Life  Ins.  Co.  v.  Cheever,  (1880) 
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36  Oh.  St.,  201,  208;  Valley  Mutual  Life  Assn.  v.  Teewalt  (1884) 
79  Va.,  421,  423 :  In  all  of  these  cases  the  declarations  were  made 
prior  to  the  issuance  of  the  policy.  In  all  of  them,  however,  the 
court  said,  following  the  original  language  of  the  Applegate  case, 
that  the  declarations  of  the  insured  in  question  "are  the  declara- 
tions of  a  stranger,  one  who  is  neither  a  party  to  the  suit,  nor  was, 
at  the  time  of  making  them,  acting  as  the  agent  of  a  party."1 

Suppose  now,  however,  the  beneficiary  has  what  is  called  a 
contingent  as  distinguished  from  a  vested  interest. 

Suppose  in  the  first  place  the  insured  had  a  full  right  to 
change  the  beneficiary  at  any  time.  It  is  difficult  to  perceive  how 
on  principle  the  beneficiary  is  any  more  identified  in  interest  in 
this  case  than  where  the  beneficiary  took  a  vested  interest.  The 
situation  of  the  beneficiary  is  exactly  the  same  as  it  was  before, 
except  that  by  the  power  to  change  the  beneficiary  the  named 
beneficiary's  rights  are  subject  to  a  condition  subsequent.  There 
is  no  more  identity  of  interest  between  the  insured  and  the  bene- 
ficiary than  exists  in  the  absence  of  such  power  in  the  insured. 
The  charitable  stranger  simply  has  power  to  cease  his  charity  or 
to  drop  it  as  to  one  and  direct  it  in  favor  of  another.  The  direct 
legal  rights  are  at  all  times  between  the  insurance  company  and 
the  beneficiary.  They  may  cease  by  the  insured's  act,  but  they 
do  not  come  from  him,  but  direct  from  the  insurance  company. 

1  Valley  Mutual  Life  Ins.  Co.  v.  Burke,  12  Ins.  Law  Journal,  337 
at  342  (Va.  Supreme  Court  of  Appeals).  The  court  adopted  the  same 
language. 

See  also  the  language  of  the  following  cases  to  the  same  effect: 

Sutcliffe  v.  Traveling  Men's  Assn.  (1903)  119  la.,  220:  Here  the  dec- 
larations of  the  insured  were  made  subsequent  to  the  issuance  of  the 
policy.  The  court,  by  Mr.  Justice  Ladd,  said  (p.  223):  "This  evidence 
was  objected  to,  first,  because  of  the  incompetency  of  declarations  of 
deceased  against  the  beneficiary.  The  latter  claims  in  her  own  right, 
and  not  as  representative  of  or  through  the  assured.  *  *  *  This 
being  true,  the  beneficiary  is  not  bound  by  admissions  of  the  assured, 
unless  a  part  of  the  res  gestcz." 

Schwarzbach  v.  Ohio  Valley  Prot.  Union  (1885)  25  W.  Va.,  622  at 
648:  Here  the  declarations  held  not  receivable  were  made  subsequent 
to  the  issuance  of  the  policy.  The  court,  b}r  Mr.  Justice  Green,  said : 
"These  declarations  were  all  mere  hearsay  and  can  not  be  used  as  against 
the  plaintiffs.  The  insured,  who  made  them,  had  no  interest  in  the  policy 
most  if  not  all  of  these  declarations  having  been  made  long  before  the 

Eolicy  was  issued.     Even  if  made  afterward,  they  were  equally  mere 
earsay;  he  never  did  have  any  interest  in  the  policy." 

Rawls  v.  American  Mutual  Life  Ins  Co.  (1863)  27  N.  Y.,  282:  Here 
the  declarations  held  not  receivable  were  made  subsequent  to  the  issuance 
of  the  policy.  The  court,  by  Mr.  Justice  Wright,  said  (p.  290):  "Fish 
(the  insured)  was  not,  after  the  issuing  to  the  plaintiff  of  the  policy  in  suit, 
a  party  in  interest  in  that  contract,  and  could  make  no  statement  or  ad- 
mission that  would  divest  the  rights  of  the  plaintiff.  He  was  not,  in 
any  manner,  the  agent  of  the  plaintiff,  after  the  issuing  of  the  policy, 
and  so  could  not  bind  him." 
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Supreme  Lodge  v.  Schmidt,  (1884)  98  Ind.,  374,  380:  Here 
the  beneficiary  was  subject  to  change  by  the  insured.  The 
declarations  held  not  receivable  were  made  subsequent  to  the 
issuance  of  the  policy.  The  court,  by  Mr.  Justice  Niblack, 
said:  "From  the  time  of  the  issuance  of  the  certificate  until 
Schmidt's  [the  insured's]  death,  Mrs.  Schmidt  and  her  co-ap- 
pellees (she  legal  and  they  equitable)  were,  in  legal  contempla- 
tion, the  owners  of  it,  subject  only  to  the  right  of  Schmidt  to 
ultimately  substitute  other  beneficiaries  by  will,  or  in  such  other 
manner  as  the  rules  and  regulations  of  the  order  might  permit. 
But  this  right  to  ultimately  substitute  other  beneficiaries  did  not 
empower  Schmidt  to  destroy  the  value  of  the  certificate  in  the 
hands  of  the  appellees  by  merely  hearsay  or  irrelevant  admis- 
sions concerning  matters  in  issue  between  other  parties.  Schmidt 
having  never  exercised  the  right  of  substitution  reserved  to  him, 
we  are  justified  in  assuming  that  he  never  intended  to  exercise 
it,  and  that,  as  between  the  appellees  and  the  order,  the  former 
have  been  the  absolute  owners  of  the  certificate  ever  since  it  was 
issued.  We  are,  consequently,  unable  to  hold  that  the  alleged 
admissions  of  Schmidt  to  Hanson,  in  the  presence  of  Stumph, 
were  any  more  admissible  as  evidence  in  the  case  in  hearing  than 
they  would  have  been  in  an  action  upon  a  life  insurance  policy 
issued  in  the  usual  form." 

Rawson  v.  Milwaukee  Mutual  Lije  Ins.  Co.,  (1902)  115  Wis. 
641,  647:  Here  the  insured  had  full  power  to  change  the  bene- 
ficiary. The  declarations  which  were  held  not  receivable  were 
made  prior  to  the  issuance  of  the  policy.  The  reasoning  of  the 
court,  however,  on  the  question  of  identity  of  interest  was  equally 
applicable  to  the  cases  where  the  declarations  were  made  after 
the  issuance  of  the  policy.  The  court,  by  Mr.  Justice  Winslow, 
said:  "But  whatever  terms  may  be  applied  to  the  interests  of 
the  parties,  it  must  be  admitted  that  for  years  a  contract  has  been 
in  existence,  to  which  the  order  and  the  member  have  been  active 
parties,  and  by  which  during  all  this  time  the  order  has  stood 
pledged  to  pay  to  the  beneficiary  a  certain  sum  of  money  upon 
the  death  of  the  member  without  having  changed  the  beneficiary. 
Certainly,  there  has  been  a  beneficiary  known  and  ascertained 
during  the  whole  time.  She  did  not  come  into  existence  as  a 
beneficiary  at  the  moment  of  the  death  of  the  assured.  She 
was  such  from  the  issuance  of  the  policy.  Her  interest  or  right, 
or  whatever  it  may  be  termed,  was  subject  to  defeat  at  any  mo- 
ment during  the  life  of  the  member  by  his  act  without  her  con- 
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sent.  It  did  not  become  absolute  and  indefeasible  until  the 
death  of  the  member  without  having  exercised  anew  his  power 
of  appointment.  But  the  fact  that  the  right  was  subject  to  the 
possibility  of  defeat  does  not  prevent  it  from  being  in  law  a  vested 
right.  It  is  familiar  law  that  interests  in  land  and  personal 
property  may  be  subject  to  defeat  by  the  happening  of  a  condi- 
tion subsequent,  and  yet  the  interest  may  be  truly  vested  until 
the  happening  of  the  condition." 

Suppose  now,  the  beneficiary's  interest  was  contingent  be- 
cause subject  to  a  condition  precedent — as  where  the  policy  runs 
in  favor  of  the  insured  provided  he  lives  to  a  certain  date,  but  if 
not  then  to  B.  It  is  believed  that  here  B  does  not  take  under 
or  from  the  insured  so  as  to  be  identified  in  interest  with  the  in- 
sured. If  the  event  happens  the  legal  obligation  of  the  insurance 
company  simply  ceases  as  to  the  insured  and  arises  in  favor  of 
B.  The  situation  is  strictly  analogous  to  the  case  where  a  power 
of  appointment  over  real  or  personal  property  is  exercised.  The 
insurance  company  is  the  donor  of  the  power,  the  insured  is  the 
donee,  and  B  is  the  appointee.  The  insured's  interest  is  vested 
but  subject  to  be  divested.  The  interest  of  B  is  subject  to  a  con- 
dition precedent,  but  when  he  takes  it  he  does  so — as  where 
powers  of  appointment  are  exercised1 — not  as  the  passing  of  the 
title  from  the  donee  of  the  power  to  the  appointee,  but  as  the 
acquisition  of  the  title  direct  from  the  donor  of  the  power.1 

Evers  v.  Life  Assn.  of  America,  (1875)  59  Mo.  429:  Here 
the  policy  was  payable  to  the  insured  in  191 7,  if  he  lived  until 
then,  but  in  the  evnet  of  his  dying  prior  to  that  time  then  to  the 
plaintiff  as  trustee.  It  does  not  clearly  appear  whether  the 
declarations  held  not  receivable  were  made  before  or  after  the  is- 
suance of  the  policy.  The  reasoning,  however,  is  clearly  appli- 
cable to  the  latter  case.  The  court,  by  Mr.  Justice  Wagner,  said 
(p.  432):     "Whilst  he  [the  insured]  lived,  he  had  the  sole  and 

1  See  Christy  v.  Pulliam  (1855)  17  111.  59,  where  Roach  v.  Wadham 
(1805)  6  East  289  (5  Gray's  Cases  on  Property,  338)  is  cited  with  ap- 
proval.     In  Pulliam  v.  Christy   (1857)    19  111.   331,   332,  the  court  said: 

'Nor  was  it  ever  doubted  in  this  case,  that  Christy,  as  the  appointee 
under  the  power,  derives  his  title,  not  under  the  person  executing  the 
power,  but  under  the  will."  Observe  also  Henderson  v.  Blackburn 
(1882)  104  111.  227. 

2  The  problem  is  precisely  the  same  if  where  the  insured  has  the 
power  to  change  the  beneficiary  he  makes  declarations  against  his  interest 
after  the  policy  issues  and  subsequently  changes  the  beneficial  interest 
from  himself  to  B.  B  in  that  case  takes  by  way  of  appointment  under 
the  insurance  company  and  not  from  the  insured,  and  there  is  no  identity 
of  interest  between  the  insured  and  the  new  beneficiary. 


518  COLUMBIA   LAW  REVIEW. 

absolute  interest,  with  the  bare  contingency  resulting  to  the 
other  parties.  Had  he  survived  to  the  designated  time,  when 
the  payment  of  the  policies  were  to  inure  to  him  personally,  it  is 
palpable  that  he,  and  he  alone,  would  have  reaped  their  fruits, 
and  there  could  have  been  no  pretence  that  any  one  was  jointly 
interested  with  him.  The  interest  of  the  plaintiffs  legally  did 
not  take  effect  till  Clarke's  interest  ceased  by  death,  and  there- 
fore there  could  have  been  no  joint  interest.1  Hence  it  follows 
that  Clark's  admissions  were  not  receivable  in  evidence  against 
the  parties  to  this  suit." 

As  admissions,  then,  the  declarations  of  the  insured  are  ex- 
cluded, in  a  suit  by  the  beneficiary  by  the  application  of  two 
principles:  If  the  declarations  were  made  before  the  policy  issued 
they  are  excluded  because  made  before  the  insured's  title  arose. 
If  the  declarations  were  made  either  before  or  after  the  policy 
issued  they  are  not  receivable  because  the  beneficiary  does  not 
take  under  or  from  the  insured. 

Albert  Martin  Kales. 
Chicago,  III. 

'It  is  believed  that  the  court  here  by  the  term  "joint  interest" 
really  meant  "identity  of  interest." 
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NOTES. 

The  National  Banking  Law  as  Influencing  State  Usury  Laws. 
— National  banks  as  instrumentalities  of  the  central  government  are 
exempt  from  State  control  on  the  same  principles  by  which  states  are 
excluded  from  the  regulation  of  interstate  commerce.  Where  a  power 
to  regulate  is  exclusive  in  Congress,  its  silence  means  that  there  shall  be 
no  regulation  at  all.  Welton  v.  Missouri  (1875)  91  U.  S.  275.  This 
principle  is  squarely  applied  to  national  banks  in  Easton  v.  Iowa  (1902) 
188  U.  S.  220,  238,  the  court  saying  that  "Congress  has  the  sole  power  to 
regulate  and  control  the  exercise  of  their  operations."  In  Farmers' 
National  Bank  v.  Dearing  (1875)  91  U.  S.  29,  34,  it  had  been  said:  "The 
States  can  exercise  no  control  over  national  banks,  nor  in  any  wise  affect 
their  operation,  except  so  far  as  Congress  may  see  proper  to  permit;" 
clearly  holding  the  power  of  Congress  an  exclusive  one,  though  recognizing 
by  the  exception  clause,  clearly  dictum,  that  states  may  act  in  the  premises 
upon  congressional  consent — the  principle  suggested  in  Leissy  v.  Hardin 
(1889)  135  U.  S.  100,  and  sustained  in  In  re  Rahrer  (1890)  140  U.  S.  545, 
with  regard  to  interstate  commerce.  The  intimation  in  the  Dearing  case, 
supra,  that  the  consent  of  Congress  may  be  implied  was  not  taken  seriously 
even  in  that  case  itself. 

This  exclusive  power  of  Congress  to  control  the  instrumentalities  of 
the  general  government  is  a  powerful  centralizing  force.  It  is  also  an 
agency  by  which  Congress  can  indirectly  force  uniformity  upon  all  the 
states  in  some  branches  of  the  law.  Under  Easton  v.  Iowa,  supra,  an 
employee  of  a  national  bank  is  subject  for  acts  done  in  his  official 
capacity  only  to  the  criminal  responsibility  imposed  upon  him  by  United 
States  law,  which  differs  from  the  criminal  responsibility  imposed  by  the 
laws  of  Iowa  upon  the  officers  of  other  banks.     Given  the  American 
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spirit  of  fair  play  the  state  legislature  will  ultimately  be  driven  to  accept 
the  standard  of  criminal  liability  set  up  by  Congress  in  order  that  there 
will  be  no  discrimination  between  citizens  of  the  state. 

This  influence  is  seen  in  the  effect  of  the  usury  clauses  of  the  National 
Banking  Law  upon  the  state  usury  laws.  The  state  of  New  York  declares 
a  usurious  contract  void.  The  Banking  Law  of  the  United  States  provides 
that  for  the  taking  or  charging  of  an  usurious  interest  the  forfeiture  shall 
be  only  the  interest,  or,  if  paid,  that  double  the  interest  shall  be  recovered 
back.  The  Banking  Law  of  New  York  has  made  substantially  the  same 
provision,  its  intendment  clause  stating  the  purpose  to  be  to  put  the 
state  banks  upon  a  parity  with  the  national  banks  The  Court  of  Appeals 
having  held  that  national  banks  were  subject  to  the  state  usury  law, 
Whitehall  v.  Lamb  (1872)  50  N.  Y.  95,  and  that  by  parity  the  state  banks 
were  also  subject  to  it,  Farmers'  Bank  v.  Hale  (1874)  59  N.  Y.  53,  was 
compelled  after  the  decision  in  the  Bearing  case,  supra,  to  overrule  its 
former  cases  and  hold  that  its  Banking  Law  had  impliedly  repealed  the 
usury  law  as  to  contracts  made  by  banks,  Hintermister  v.  First  Nat.  Bk. 
(1876)  64  N.  Y.  212,  such  contracts  being  thereafter  considered  valid, 
the  forfeiture  going  only  to  the  interest,  though  in  Claflin  v.  Boarum 
(1890)  122  N.  Y.  385,  the  court  continued  to  hold  that  a  usurious  con- 
tract between  individuals  was  void. 

Another  step  remained  to  be  taken  in  a  recent  New  York  case,  decided 
in  the  Appellate  Division  of  the  Supreme  Court.  Schlesinger  v.  Kelly 
(1906)  35  N.  Y.  L.  Jour.  No.  92.  A  state  bank  became  in  due 
course  a  bona  fide  holder  for  value  before  maturity  of  two  promissory 
notes  drawn  originally  between  individuals,  usurious  and,  consequently, 
void  at  their  inception  under  Claflin  v.  Boarum,  supra.  Forced  by  the 
intendment  clause  of  the  New  York  Banking  Law  to  construe  the  National 
Banking  Law,  the  court  holds  in  effect  that  notwithstanding  the  latter 
deals  only  with  forfeiture  in  cases  where  the  bank  is  an  original  party  to 
the  contract,  see  R.  S.  U.  S.  §§  5197,  5198,  yet,  in  accordance  with  the 
principles  mentioned  above,  the  silence  of  the  national  law  as  to  forfeiture 
where  the  bank  becomes  a  holder  in  due  course  of  an  usurious  note  should 
be  taken  to  mean  that  there  is  no  forfeiture  of  principal  in  that  case. 
By  parity,  the  state  bank  may  recover  on  the  notes. 

To  say  nothing  of  the  strange  result  that  a  paper  which  is  a  nullity 
in  its  inception  should  be  changed  into  a  valid  obligation  when  acquired 
by  a  bank,  it  seems  apparent  that,  if  the  decision  stands,  fair  play  will 
not  long  endure  the  discrimination  by  which  a  note  is  void  in  the  hands 
of  an  innocent  holder  for  value  where  the  holder  is  an  individual,  but 
valid  where  the  holder  is  a  bank,  or  that  a  bank  should  have  less  liability 
for  participating  in  an  usurious  contract  as  an  original  party.  The 
ultimate  result  will,  in  all  probability,  be  an  adoption  in  New  York  of 
an  attitude  toward  usurious  contracts  more  in  accord  with  the  standard 
set  up  by  Congress. 

It  may  be  noted  that  Laughlin,  J.  concurred  in  the  result  in  the 
principal  case  on  the  ground  that  the  usury  law  with  regard  to  all  bona 
fide  holders  for  value  before  maturity  has  been  already  repealed  by  the 
Negotiable  Instruments  Law  §  96,  citing  Wirt  v.  Stubble  field  (1900) 
17  App.  Cas.  D.  C.  for  his  interpretation  of  that  section.    This  throws  in 
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doubt  the  necessity  which  the  majority  imposed  upon  themselves  of 
inquiring  in  advance  the  probable  interpretation  of  the  National  Banking 
Law  in  this  respect. 


Recognition  of  Foreign  Receivers. — It  is  fundamental  that, 
although  laws  are  coextensive  with  the  jurisdiction  in  which  they  are 
promulgated,  and  have,  proprio  vigore,  no  exterritorial  force,  in  many 
cases  under  the  doctrine  of  comity  they  will  be  recognized  and  effectuated 
in  another  state.  An  interesting  problem  in  this  connection  is  pre- 
sented in  the  determination  of  the  position  of  a  receiver  attempting  to 
sue  in  the  courts  of  a  foreign  jurisdiction.  It  is  admitted  on  all  sides 
that  such  an  official,  as  an  officer  of  the  court  which  appoints  him,  has 
no  standing  as  of  right  beyond  the  limits  of  his  own  state.  Booth  v. 
Clark  (1854)  17  How.  322;  Hope  Mut.  Ins.  Co.  v.  Taylor  (N.  Y.  1864) 
2  Rob.  278.  It  is  also  admitted  that  he  has  no  standing  on  principles  of 
comity,  where  the  rights  of  citizens  of  the  foreign  jurisdiction  would  be 
impaired.  Hurd  v.  City  of  Elizabeth  (1879)  41  N.  J.  L.  1;  Runk  v.  St. 
John  (N.  Y.  1859)  29  Barb.  587.  The  disputed  question  is  whether  the 
courts  of  such  state  can  if  they- desire  and  no  rights  of  citizens  intervene 
recognize  the  other  court's  appointee  as  a  receiver  and  allow  him  to  sue. 

Despite  earlier  decisions  to  the  contrary  in  the  lower  courts,  Olney 
v.  Tanner  (1882)  10  Fed.  101,  the  Supreme  Court  of  the  United  States  in 
Booth  v.  Clark,  supra,  took  a  position  strongly  adverse  to  such  recognition. 
It  is  not  clear  that  Mr.  Justice  Swayne  in  that  case  did  more  than,  as  his 
view  of  the  requirements  of  comity,  to  declare  against  the  delivery  of 
assets  to  one  who  is  answerable  solely  to  a  foreign  court,  and  more  recent 
federal  cases  have  apparently  so  regarded  the  decision.  Sands  v.  Greeley 
Sr  Co.  (1898)  88  Fed.  130;  Lewis  v.  Am.  Naval  Stores  Co.  (1902)  1 19  Fed. 
391.  But  all  doubts  as  to  the  position  of  the  Supreme  Court  have  now 
been  dispelled  by  its  decision  in  Great  Western  M.  Co.  v.  Harris  (1904) 
198  U.  S.  561,  which  absolutely  denies  the  possibility  of  such  recognition. 
The  decisiveness  of  this  last  case  has  been  recently  illustrated  in  the 
refusal  of  the  Circuit  Court  of  Appeals  to  sustain  a  suit  by  a  foreign 
receiver,  though  he  had  applied  for  and  received  from  the  lower  court 
full  permission  to  proceed.     Fowler  v.  Osgood  (1905)  141  Fed.  20. 

Against  this  well  defined  position  of  the  United  States  courts,  the 
uniform  decisions  of  the  state  courts  are  commonly  said  to  support  the 
view  that  a  foreign  receiver  will  be  recognized  as  a  matter  of  comity 
where  it  can  be  done  without  prejudice  to  the  rights  of  citizens.  High, 
Receivers  §§  47,  241;  Beach,  Receivers  §§  17,  18.  Many  of  the  cases 
expressing  such  views  contain  the  added  element  that  the  receiver, 
beside  being  a  court  officer,  has  been  put  to  some  extent  in  the  position 
of  the  insolvent  by  an  assignment,  Bank  v.  McLeod  (1882)  38  Oh.  St.  174, 
or  by  a  quasi-assignment  under  the  operation  of  a  statute.  Insurance 
Co.  v.  Wright  (1883)  55  Vt.  526;  Gilman  v.  Ketcham  (1893)  84  Wis.  60; 
Hoyt  v.  Thompson  (185 1)  5  N.  Y.  320.  These  decisions  are  clearly  to  be 
supported.  Where  the  insolvent  makes  an  assignment  of  his  property, 
the  receiver  may  be  allowed  to  sue  beyond  the  jurisdiction  on  that 
ground  alone.  Graydon  v.  Church  (1859)  7  Mich.  36.  So  also,  where 
an  insolvent  corporation  is  amenable  to  a  statute  making  a  receiver, 
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properly  appointed,  the  successor  to  its  assets  and  claims,  it  requires 
only  the  recognition,  through  comity,  of  the  state's  enactment  to  accord 
the  receiver  a  right  to  sue  in  the  foreign  court  apart  from  his  position 
as  the  officer  of  the  home  tribunal.  Howarth  v.  Angle  (iqoo)  162  N.  Y. 
179,  186;  Relfe  v.  Rundle  (1880)  103  U.  S.  222.  Merely  as  a  court 
officer,  a  receiver  can  be  accepted  only  so  far  as  the  appointing  court  has 
given  him  authority.  Corey  v.  Long  (N.  Y.  1872)  43  How.  Pr.  492,  500; 
Battle  v.  Davis  (1872)  66  N.  C.  252.  And  since  such  court  can  give  him 
valid  authority  to  sue  only  within  its  own  state,  the  position  of  the 
United  States  courts  can  scarcely  be  deemed  unsupportable  in  theory. 
Yet  it  is  settled  that  the  acts  of  a  state  in  creating  corporations  or 
enacting  laws  may  be  recognized  by  comity,  though  both  are  as  much 
without  authority  beyond  the  jurisdiction.  Bank  of  Augusta  v.  Earle 
(1839)  13  Pet.  519;  Blancbardv.  Russel  (1816)  13  Mass.  1.  The  broader 
view  of  the  state  courts,  therefore,  seems  preferable,  especially  in  view  of 
the  expediency  of  simplifying  the  administration  of  insolvent  estates. 


Limitations  in  Trial  of  Extradition  and  Interstate  Rendition 
Prisoners. — The  decision  of  United  States  v.  Rauscher  (1886)  119  U.  S. 
407,  that  a  prisoner  brought  within  the  jurisdiction  of  a  court  by  virtue 
of  an  extradition  treaty  may  not  be  tried  for  an  offence  other  than  the 
extradition  offence,  set  at  rest  the  long  disputed  question  as  to  limita- 
tions in  trial  of  the  prisoner.  1  Moore,  Extradition  and  Interstate 
Rendition  §§  150-166.  The  case  is  based  upon  what  seems  to  be  the 
correct  theory  of  the  so-called  right  of  asylum,  that  this  right  is  not 
the  right  of  the  prisoner  to  have  an  asylum  in  the  nation  to  which  he 
has  fled,  but  it  is  the  right  of  that  nation  to  grant  an  asylum  to  the  prisoner, 
which  it  may  do  or  not  as  it  chooses.  See  Ker  v.  Illinois  (1886)  119 
U.  S.  436.  The  right  of  a  nation  to  grant  such  asylum  having  become 
established  in  the  early  times  is  now  recognized  as  an  absolute  one, 
1  Moore,  Extradition  and  Interstate  Rendition  §  5;  so  that,  in  the 
absence  of  a  treaty,  a  nation  is  under  no  duty  whatsoever  to  surrender 
a  prisoner  taking  refuge  within  its  boundaries.  Wheaton,  International 
Law  (8th  Ed.)  §  1 15,  n.  73;  Short  v.  Deacon  (Pa.  1823)  10  S.  &  R.  125; 
Commonwealth  v.  Hawes  (1878)  76  Ky.  (13  Bush)  697.  These  principles 
lead  inevitably  to  the  conclusions  reached  in  United  States  v.  Rauscher, 
supra:  that  a  treaty  granting  extradition  rights  being  in  derogation  of 
a  nation's  right  to  grant  asylum  must  be  strictly  construed;  that  extra- 
dition can  be  demanded  as  a  right  only  for  the  crimes  enumerated  in 
the  treaty;  and  that,  when  surrendered  by  the  nation  of  asylum,  the 
prisoner  is  surrendered  for  but  a  single  purpose,  that  is,  to  be  tried  for 
the  crime  named  in  the  requisition.  Hence  the  prisoner  may  not  be  tried 
for  other  than  the  extradition  crime  until  he  has  had  a  reasonable  time 
to  return  to  the  surrendering  nation.  See  1  Moore,  Extradition  and 
Interstate  Rendition  §  165.  To  hold  otherwise  would  be  a  breach  of 
honor  and  good  faith  with  the  contracting  nation  and  in  total  disregard 
of  the  rights  of  the  accused  as  established  by  the  treaty. 

With  regard  to  the  question  as  to  whether  an  extradition  prisoner 
may  be  arrested  upon  civil  process  before  having  an  opportunity  to 
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return  to  the  nation  of  asylum,  it  is  held  that  the  same  reason  that  pre- 
cludes arrest  for  other  than  the  extradition  crime,  that  is,  that  he  is 
surrendered  for  but  a  single  purpose,  is  applicable  to  arrest  upon  civil 
process.  In  re  Reinit{  (1889)  39  Fed.  204.  This  seems  to  be  the  cor- 
rect and  logical  view. 

The  decisions  as  to  limitations  in  trial  of  the  extradition  prisoner 
are  carried  one  step  further  in  a  recent  United  States  case  which  holds 
that  a  criminal  who  has  been  indicted  for  and  convicted  of  one  crime, 
and  who  then  escapes  from  prison  and  takes  refuge  in  a  foreign  country 
cannot  be  extradited  upon  a  second  indictment  and  then  upon  surrender 
be  imprisoned  under  the  former  conviction.  In  the  matter  of  Browne 
(U.  S.  Cir.  Ct.  1906)  35  N.  Y.  L.  Jour.  No.  138.  The  case  is  an  ad- 
mirable one  for  the  application  of  the  principles  of  United  States  v. 
Rauscher  and  seems  perfectly  sound. 

With  regard  to  trial  limitations  in  interstate  rendition,  there  is  con- 
siderable divergence  in  the  cases,  some  jurisdictions  holding  that  a 
prisoner  may  not  be  tried  for  an  offence  other  than  that  for  which  he  was 
surrendered,  Kansas  v.  Hall  (1888)  40  Kan.  338;  In  the  matter  0}  Cannon 
(1882)  47  Mich.  481,  but  the  weight  of  authority  holding  that  a  prisoner 
who  has  been  delivered  upon  requisition  may  be  arrested  and  tried  for 
other  offences  than  the  rendition  offence.  People  v.  Cross  (1892)  135 
N.  Y.  536;  Lascelles  v.  Georgia  (1892)  148  U.  S.  537.  An  examination 
of  the  cases  refusing  trial  for  other  than  the  rendition  offence  shows  that 
they  are  based  upon  a  misapprehension  of  the  fundamental  distinctions 
between  international  extradition  and  interstate  rendition.  See  2  Moore, 
Extradition  and  Interstate  Rendition  §  644.  Whereas  between  nations 
there  is  no  duty  to  surrender  a  criminal  except  such  as  is  specifically 
assumed  under  treaty,  and  then  for  trial  on  the  rendition  offence  alone, 
United  States  v.  Rauscher,  supra;  as  between  the  states  there  is  an  absolute 
constitutional  duty  to  surrender,  on  demand,  a  fugitive  criminal  charged 
with  any  crime  whatsoever.  Const.  U.  S.  Art.  IV,  Sec.  2,  cl.  2.  So  that 
the  sovereignty  of  the  states,  so  far  as  the  right  to  grant  asylum  to  crimi- 
nals is  concerned,  is  surrendered  to  and  merged  with  that  of  the  United 
States,  and  the  states  have  absolutely  no  power  to  grant  an  asylum  to 
fugitives  from  other  states,  after  proper  demand  for  their  return  has 
been  made.  State  v.  Brown  (1884)  60  Wis.  587,  591.  All  of  the  United 
States  have  a  common  and  united  interest  in  the  punishment  of  crime 
rather  than  the  interest  of  individual  sovereignties.  Ham  v.  State  (1878) 
4  Tex.  App.  645,  663-666.  These  are  the  fundamental  principles  which 
have  led  to  exactly  the  opposite  result  in  interstate  rendition  to  that 
which  has  been  reached  in  extradition,  as  regards  limitations  of  trial. 
The  surrendering  state  cannot  be  said  to  be  delivering  up  the  prisoner 
for  a  particular  purpose,  since,  under  its  constitutional  duty,  it  must 
surrender  the  prisoner  for  any  crime;  and  it  therefore  simply  apprehends 
the  prisoner  that  he  may  be  placed  within  the  jurisdiction  in  which  he 
is  wanted.  Once  there  he  is  subject  to  trial  for  any  crime  against  the 
state.     Lascelles  v.  Georgia,  supra. 

It  is  only  a  step  further  in  this  reasoning  to  hold  that  the  prisoner 
surrendered  upon  an  interstate  requisition,  may  also  be  tried  under 
civil  process.     There  is  some  conflict  of  authority  on  this  point.     Cer- 
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tainly  rendition  should  not  be  allowed  to  avail  the  plaintiff  where  it  is 
merely  a  pretext  to  bring  the  defendant  within  the  jurisdiction  to  secure 
civil  process.  Underwood  v.  Fetter  (1848)  6  N.  Y.  Leg.  Obs.  66.  But 
this  is  on  the  principle,  applied  alike  to  all  cases  of  fraud,  that  the  abuse 
of  court  process  will  not  be  permitted.  Benninghoff  v.  Oswell  (1868) 
37  How.  Prac.  235;  Wander  v.  Bright  (1869)  52  111.  35,  40.  It  in  no 
way  indicates  a  limitation  in  regard  to  one  demanded  and  rendered  in 
good  faith.  Accordingly,  a  recent  case  holding  that  so  long  as  the 
plaintiff  acted  in  good  faith  in  assisting  in  the  rendition  proceedings,  he 
may  subject  the  rendition  prisoner  to  civil  process,  Rutledge  v.  Krauss 
(N.  J.  1906)  63  Atl.  988,  takes  the  only  logical  view.  Williams 
v.  Bacon  (N.  Y.  1834)  10  Wend.  636;  contra,  Compton  Ault  fir  Co.  v. 
Wilder  (1883)  40  Ohio  St.  130.  The  prisoner  has  been  surrendered,  not 
for  a  particular  and  limited  purpose,  but  because  it  is  the  constitutional 
duty  of  the  surrendering  state  to  deliver  him  to  the  state  whence  he 
fled,  and  once  there,  he  should  be  subject  to  criminal  and  civil  process 
alike,  just  as  any  other  person  within  the  jurisdiction. 


Specific  Performance  of  Parol  Promise  to  Convey  an  Interest 
in  Land. — Though  there  has  been  some  controversy  as  to  the  theory 
upon  which  parol  agreements  coming  within  the  Statute  of  Frauds  are 
enforced  in  equity,  Britain  v.  Rossiter  (1879)  1 1  Q_.  B.  D.  123,  131,  133, 
it  seems  now  to  be  settled  that  in  such  cases  equity  acts  primarily  on 
that  frequent  basis  of  equity  jurisdiction,  namely,  a  fraud  by  which  in 
reliance  upon  the  agreement  the  plaintiff  is  induced  to  change  his  position 
in  a  way  which  will  cause  him  injury  unless  the  agreement  is  carried 
out.  Pierce's  Heirs  v.  Catron's  Heirs  (Va.  1873)  23  Gratt.  588,  598; 
Keats  v.  Rector  (1839)  1  Ark.  391,  419;  Pomeroy,  Spec.  Perf.  §104; 
2  Story,  Eq.  Jur.  §761.  The  majority  of  jurisdictions  professing  to  act 
under  this  doctrine  have  held  the  mere  taking  of  possession  under  the 
agreement  furnishes  sufficient  ground  for  the  exercise  of  equitable  juris- 
diction. Cooper  v.  Newton  (1900)  68  Ark.  150;  Van  Epps  v.  Redfield 
(1897)  69  Conn.  101;  Puterbaugh  v.  Puterbaugh  (1891)  131  Ind.  288; 
contra,  Burns  v.  Daggett  (1886)  141  Mass.  368;  Purcell  v.  Miner  (1866) 
4  Wall.  513.  This  position  seems  to  be  the  outgrowth  of  the  early  prac- 
tice at  a  time  when  no  consistent  theory  had  been  evolved.  See  Lamas 
v.  Bayly  (1708)  2  Vern.  627.  In  many  of  the  older  cases  the  chancery 
courts  required  merely  that  the  parol  agreement  should  be  conclusively 
established  and  any  act  from  which  the  existence  of  the  contract  was 
necessarily  inferred,  such  as  the  payment  of  the  purchase  money,  Lacon 
v.  Martins  (1743)  3  Atk.  1,  or  the  taking  of  possession  under  the  agree- 
ment, Pyke  v.  Williams  (1703)  2  Vern.  455,  was  deemed  sufficient.  Butcher 
v.  Stapely  (1685)  1  Vern.  363;  Earl  of  Aylesjord's  Case  ( 1 7 1 4)  2  Strange 
783.  Later,  the  courts,  realizing  with  some  exceptions,  Ungley  v.  Ungley 
(1877)  L.  R.  5  Ch.  D.  887,  the  insufficiency  of  this  as  a  basis  for  the  exer- 
cise of  an  extraordinary  jurisdiction,  adopted  the  more  modern  basis 
of  fraud,  inducing  a  change  of  position  on  the  part  of  the  plaintiff.  Bond 
v.  Hopkins  (1802)  1  Sch.  &  Lef.  413,  433.  Accordingly,  they  no  longer 
grant  relief  where  the  only  act  has  been  the  payment  of  purchase  money. 
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Clinan  v.  Cooke  (1802)  1  Sch.  &  Lef.  22;  France  v.  Dawson  (1807)  14 
Ves.  386;  Eaton  v.  fVhittaker  (1846)  18  Conn.  222;  Webster  v.  flfod^fl 
(1879)  59  N.  H.  120.  But  their  former  position  as  regards  the  taking 
of  possession  has  not  been  so  readily  abandoned.  To  meet  new  theories 
it  has  been  strained  by  specious  reasoning,  such  as  that  the  grantee,  who 
to  protect  himself  from  actions  of  trespass,  must  be  allowed  to  prove 
the  agreement,  cannot  be  prevented  from  proving  it  for  all  purposes, 
Bond  v.  Hopkins,  supra;  Keats  v.  Rector,  supra,  or  that  the  mere  refusal 
to  perform  such  agreement  is  in  itself  fraudulent.  Morphett  v.  Jones 
(1818)  1  Swans.  172.  Other  courts  have  been  led  to  the  adoption  of 
rules  more  or  less  arbitrary,  New  York  having  held  that,  while  it  would 
seem  possession  alone  is  not  sufficient,  possession  coupled  with  a  pay- 
ment of  purchase  price  will  be  so  considered.  Dunckel  v.  Dunckel  (1894) 
141  N.  Y.  427;  Miller  v.  Ball  (1876)  64  N.  Y.  287. 

A  recent  case  in  New  York,  embodying  all  the  elements  essential  to 
any  of  these  positions,  is  interesting  as  showing  their  inconsistency  with 
the  theory  that  fraud  is  the  ground  of  the  relief  granted  in  such  cases. 
Czermak  v.  IVel^el  (1906)  100  N.  Y.  Supp.  167.  It  was  there  held  that 
where  after  a  parol  lease  when  a  part  of  the  price  was  paid,  there  was  a 
dispute  and  the  lessee  took  possession  in  the  face  of  the  disagreement, 
the  Statute  of  Frauds  was  a  bar  to  specific  performance.  Here  were 
the  requirements  of  the  New  York  rule — possession  taken  with  the  con- 
sent of  the  owner  and  clearly  referable  to  an  agreement,  see  Pomeroy, 
Spec.  Perf.  §116;  Lord  v.  Underdunck  (N.  Y.  1843)  1  Sandf.  Ch.  46, 
with  a  payment  of  purchase  price.  The  court,  led  by  the  clear  lack 
of  equity  to  refuse  relief,  was  forced  into  the  position  that  there  had 
been  no  taking  of  possession  under  this  agreement,  because  the  later 
dispute  between  the  parties  had  rendered  it  void.  It  is  well  established 
that  though  a  parol  agreement  of  this  sort  may  be  unenforceable,  it  is 
not  void,  Leroux  v.  Broun  (1852)  12  C.  B.  801,  824,  even  when  there  is  a 
subsequent  disagreement  as  to  its  terms.  Britain  v.  Rossiter  (1879) 
1 1  Q..  B.  D.  123,  132.  Yet  the  result  of  the  case,  unsupportable  as  it  is 
on  such  a  ground,  stands  out  as  clearly  correct  when  the  true  theory  is 
applied.  If  the  essential  fact,  that  the  plaintiff  has  been  put  into  a 
position  which  is  a  fraud  upon  him  unless  the  agreement  is  fully  per- 
formed, 2  Story,  Eq.  Jur.  §761,  is  made  to  control,  it  is  only  when  an 
irretrievable  change  of  position  has  been  induced  that  equity  should 
act.  This  is  often  the  case  where  the  plaintiff  has  taken  possession 
under  certain  circumstances.  Potter  v.  Jacobs  (1872)  ill  Mass.  32. 
But  where  the  entry  is  made  in  the  face  of  a  disagreement,  the  grantee 
has  clearly  no  equity  to  invoke.  In  such  cases  adherence  to  the  old 
standards  must  frequently  result  in  either  the  improper  granting  of 
equitable  relief  or  the  perversion  of  settled  rules  of  law. 


The  Nature  of  the  Act  in  Criminal  Attempts. — The  complete 
perpetration  of  a  crime  is  often  rendered  impossible  by  some  circumstance 
unknown  to  the  offender  which,  while  it  by  no  means  lessens  the  criminal 
nature  of  his  intention,  may  enable  him  to  escape  either  partially  or 
entirely  from  the  liability  which  he  would  have  incurred  but  for  the 
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unforeseen  impediment.  A  common  instance  is  found  in  the  pickpocket 
cases  where  the  crime  of  larceny  is  rendered  impossible  of  commission 
by  the  absence  of  property  in  the  pocket,  a  fact  of  which  the  wrongdoer 
was  necessarily  ignorant  until  he  made  his  attempt.  It  is  now  no  longer 
questioned  that  such  parties  may  be  convicted  of  an  attempt  to  commit 
larceny;  the  acts  performed  in  the  furtherance  of  their  criminal  design 
tend  toward  the  commission  of  the  crime.  They  are  a  menace  to  public 
security,  and  society  demands  protection  from  such  attacks.  State  v. 
Wihon  (1862)  30  Conn.  500;  People  v.  Moran  (1890)  123  N.  Y.  254. 
And  see  Clark  v.  State  (1888)  86  Tenn.  511.  The  situation  of  the  pick- 
pocket in  these  cases  is  very  closely  analogous  to  that  of  one  who  has 
entered  the  dwelling  of  another  with  the  intention  of  committing  a  felony 
but  is  prevented  in  some  way  from  the  complete  perpetration  of  his 
design.  The  difference  is  simply  one  of  degree,  the  acts  in  the  latter 
case  being  recognized  as  so  exceedingly  pernicious  and  dangerous  to 
society  that  the  law  has  elevated  this  attempt  to  the  position  of  a  sub- 
stantive crime.  State  v.  Wilson  (N,  J.  1793)  Coxe  439.  But  when  the 
acts  of  the  offender  constitute  no  substantive  offence  of  this  sort,  to 
make  the  attempt  amenable  to  the  law  the  act  must  in  some  way  be 
injurious  to  the  public,  prohibited  by  law  or  so  criminal  in  its  tendency 
as  to  demand  that  society  be  protected  from  it.  1  Whart.,  Crim.  Law 
(10th  Ed.)  §186.  Thus,  when  by  statute  certain  acts  with  intent  to 
procure  the  miscarriage  of  a  woman  are  made  criminal,  it  seems  perfectly 
clear  that  the  protection  of  society  demands  that  the  attempt  to  commit 
the  crime  by  means  of  these  acts  should  be  punishable,  even  though  the 
woman  was  not  in  fact  pregnant,  and  the  principle  of  the  pickpocket 
cases  appears  directly  applicable.  Commonwealth  v.  Taylor  (1882)  132 
Mass.  261. 

If,  however,  in  the  consummation  of  his  criminal  purpose  the  wrong- 
doer "accomplishes  neither  the  wrong  meant  nor  anything  else  of  a 
publicly  injurious  nature"  he  has  committed  no  offence.  1  Bishop  N.  C. 
Law  §438,  and  cases  cited.  A  decision  recently  rendered  by  the  Court 
of  Appeals  in  New  York  draws  some  careful  and  accurate  distinctions  in 
this  class  of  cases.  The  defendant  was  indicted  for  feloniously  receiving 
property,  knowing  it  to  be  stolen.  He  had  bought  the  goods  believing 
them  to  be  stolen,  but  it  was  conceded  upon  the  trial  that  the  property 
in  question  had  been  recovered  by  the  owner  and  consequently  had  lost 
its  character  as  stolen  goods  when  sold  to  the  defendant  for  the  purpose 
of  entrapping  him.  The  judgment  of  the  lower  courts  convicting  the 
accused  of  an  attempt  to  commit  the  crime  was  reversed  and  defendant 
was  discharged  upon  the  indictment.  People  v.  Jafje  (1906)  78  N.  E. 
169.  The  decisive  point  here  was  that  the  defendant  "could  do  no  act 
which  was  intrinsically  adapted  to  the  successful  perpetration  of  the 
crime."  Similarly,  it  has  been  held  that  an  adherence  to  American 
troops,  under  the  supposition  that  they  were  the  enemy,  did  not  amount 
to  treason.  Respublica  v.  Malin  (Pa.  1778)  1  Dall.  33.  The  precise 
principle  involved  in  this  New  York  case  is  perhaps  limited  to  a  com- 
paratively small  class  of  offences — where  some  essential  element  of  the 
offence  intended  to  be  committed  is  totally  lacking.  But  the  test  it 
lays  down  is  the  proper  one;  the  act  itself  must  be  intrinsically  efficient 
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to  produce  the  effect  intended,  and  then  if  something  extrinsic  to  the 
act  prevents  its  success,  the  offence  is,  nevertheless,  complete  as  a  criminal 
attempt.  Commonwealth  v.  Jacobs  (Mass.  1864)  9  Allen  274;  Clark 
v.  Stale  (1888)  86  Tenn.  511.     See  also  XVI  Harvard  Law  Review  497. 


Status  of  Baggage  of  Which  Control  is  Retained  by  Passenger. 
— Whatever  the  exact  sources  of  the  liability  of  a  common  carrier  for 
goods  in  his  possession  under  a  bailment  (see  Holmes  Common  Law, 
180  et  seq.)  there  is  no  question  as  to  the  development  of  that  branch 
of  the  law  since  Coggs  v.  Bernard  (1703)  2  Ld.  Raym.  909.  The  reasons 
there  laid  down  by  Lord  Holt,  that  the  policy  of  the  law  has  imposed 
the  responsibility  of  insurers  for  the  better  protection  of  the  travelling 
public  against  fraud  and  collusion  with  highwaymen,  though  not  men- 
tioned in  the  earlier  cases  declaring  such  liability,  Woodlijes  Case  (1597) 
Moore  462;  Rich  v.  Kneeland  (161 3)  Hob.  18,  has  been  accepted  in  sub- 
sequent opinions.  These  reasons,  together  with  the  additional  sugges- 
tion of  Lord  Mansfield  in  Forward  v.  Pittard  (1785)  1  T.  R.  27,  33,  of  the 
difficulty  of  proving  that  a  carrier  has  failed  in  any  duty  less  stringent 
than  that  of  an  insurer,  may  be  said  fairly  to  represent  the  grounds  upon 
which  the  modern  liability  of  carriers  has  been  developed  as  regards 
freight. 

In  the  matter  of  the  carrier's  liability  for  ordinary  baggage,  some 
confusion  has  existed  owing  to  loose  comparisons  with  the  customary 
duty  of  innkeepers,  Nudgell  v.  Bay  State  Steamboat  Co.  (1861)  1  Daly  151. 
Yet  the  authorities  seem  to  show  that  the  source  of  this  responsibility 
is  identical  with  that  for  freight,  both  doctrines  being  an  outgrowth  of 
the  law  of  bailments,  developed  under  the  same  necessity  of  protecting 
the  bailor  from  fraud  and  collusion.  Powell  v.  Myers  ( 1 84 1 )  26  Wend. 
591.  The  decisions  contemporary  with  Coggs  v.  Bernard,  supra,  refused 
to  recognize  any  liability  at  all  for  baggage,  where  there  was  not  a  distinct 
bailment  supported  by  a  separate  consideration.  Middleton  v.  Fowler 
(1698)  1  Salk.  282;  Upshare  v.  Aidee  (i6q/6)  1  Comyns25.  Later,  although 
the  necessity  of  a  separate  payment  was  abandoned  for  the  theory  that  the 
consideration  was  included  in  the  fare  of  the  passenger,  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank  (1848)  6  How.  344,  the  underlying 
idea  remained  unchanged.  Gleason  v.  Goodrich  Trans.  Co.  (1873)  32  Wis. 
85.  The  resulting  closeness  of  connection  with  the  carriage  contract  of 
the  passenger  has  resulted  in  a  restriction  of  the  character  of  the  goods 
to  be  carried,  Jordan  v.  Fall  River  R.  R.  Co.  (1849)  5  Cush.  69,  and  of 
the  length  of  time  after  arrival  at  destination  that  the  carrier's  special 
duty  continues.  Chicago  R.  I.  &*  P.  R.  R.  Co.  v.  Boyce  (1874)  "731"  1 11 . 
510.  But  despite  these  attendant  differences,  the  basis  of  the  liability 
for  baggage  proper  is  still,  like  that  for  freight,  the  delivery  of  goods  to 
a  bailee. 

The  law  with  regard  to  the  third  class  of  goods  for  which  a  carrier 
incurs  liability,  namely  the  articles  which  the  traveller  retains  in  his  own 
possession,  is  clouded  with  uncertainty  and  embarrassed  by  conflicting 
decisions.  Cases  are  to  be  found  holding  the  carrier,  in  respect  of  such 
articles,  to  liability  as  an  insurer,  Walsh  v.  TheH.  M.  Wright  (1854)  Fed. 
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Cas.  No.  17,115,  to  liability  for  negligence,  American  S.S.Co.  v  Bryan 
(1877)  83  Pa.  446,  to  no  liability  at  all,  Steamboat  Crystal  Palace  v.  Van- 
derpool  (1855)  16  B.  Mon.  302,  and  in  the  case  of  stateroom  baggage,  to 
liability  analogous  to  that  of  an  innkeeper.  Adams  v.  New  Jersey  Steam- 
boat Co.  (1894)  9  Misc.  25,aff'd  151  N.Y.  163.  But  there  is  little  authority 
connecting  the  source  of  the  liability  with  that  for  baggage  proper. 
Indeed,  in  the  face  of  the  fact  that  there  is  small  danger  of  fraud,  little 
difficulty  of  proof,  and  especially  no  bailment  whatever,  it  seems  clear 
that  the  source  of  this  liability  must  be  sought  elsewhere  than  in  the 
cases  out  of  which  the  liability  for  baggage  grew.  In  more  recent  deci- 
sions, however,  sources  are  lost  sight  of,  with  the  result  that  the  two 
classes  of  goods  are  either  lumped  together  loosely  as  "baggage,"  Walsh 
v.  The  H.  M.  Wright,  supra,  or  involved  in  a  complex  classification, 
Adams  v.  New  Jersey  Steamboat  Co.,  supra.  The  resulting  confusion  is 
well  illustrated  by  the- difficulty  experienced  in  a  recent  New  York  case, 
Holmes  v.  Steamship  Co.  (1906)  184  N.  Y.  284,  in  deciding  whether  a 
clause  in  a  steamship  ticket  restricting  liability  for  baggage,  should 
include  suit  cases,  intended  by  the  passenger  for  personal  use  in  the 
stateroom,  and  delivered  by  him  to  a  steward  to  be  placed  there.  It  was 
held  by  a  division  of  four  to  three  that  these  articles  were  not  to  be 
regarded  as  baggage  within  the  legal  definition  of  that  term  nor  within 
the  contemplation  of  the  limiting  clause  of  the  contract.  The  dissent 
expressed  by  Mr.  Justice  Gray  as  to  the  character  of  the  goods  was 
based  upon  the  fact  that  they  had  been  temporarily  delivered  to  a  servant 
of  the  carrier.  But  the  significance  of  such  a  fact  as  delivery,  apart 
from  its  purpose,  is  small,  the  essential  feature  being  that  the  carrier  must 
be  vested  with  a  bailee's  control.  The  R.  E.  Lee  (1870)  Fed.  Cas.  No.  II, 
690.  Thus  in  Merrill  v.  Grinnell  (1864)  30  N.  Y.  594,  a  steamboat  com- 
pany was  held  liable  as  an  insurer  for  a  trunk  placed  in  the  steerage 
and  open  to  occasional  access  by  the  passenger,  but  otherwise,  Cohen  v. 
Furst  (N.  Y.  1853)  2  Duer  355,  in  the  case  of  a  trunk  kept  by  the  passenger 
under  his  berth,  though  both  must  have  been  at  one  time  in  the  hands 
of  the  company's  servants.  It  would  appear  that  the  adoption  of  such 
a  test  as  this,  based  upon  the  attitude  which  the  passenger  adopts  toward 
the  articles  he  carries  with  him,  Wilsons  v.  Hamilton  (1855)  4  Oh.  St. 
722,  is  not  only  consistent  with  the  sources  of  the  law  on  the  point,  but 
conducive  to  a  desirable  simplification  of  it. 


The  Statute  of  Limitations  as  Affecting  the  Power  of  Sale 
in  A  Mortgage. — The  history  of  statutory  limitations  presents  a  curious 
development,  beginning,  so  far  as  fixed  periods  are  concerned,  with  the 
statutes  32  Hen.  VIII,  c.  2,  and  21  James  I,  c.  16.  Unable  to  get  away 
from  previous  theories  founded  on  presumptions  of  payment,  Evans' 
Pothier,  643,  657,  the  courts  were  at  first  strongly  inclined  to  restrict 
the  operation  of  what  they  conceived  to  be  a  dishonorable  defence, 
based  upon  derogatory  enactments.  Wood  on  Limitations,  4.  Modern 
decisions,  however,  show  a  radical  departure  from  this  attitude.  Mere 
presumption  is  raised  into  a  positive  bar,  well  favored  by  the  courts. 
Bell  v.  Morrison  (1828)  1  Pet.  351,  360.    The  reasons  underlying  the 
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change  are  aptly  phrased  by  Story,  J.,  in  Spring  v.  Gray  (1830)  5  Mason 
505,  523 — "There  is  wisdom  and  policy  in  it,  as  it  quickens  the  diligence 
of  creditors,  and  guards  innocent  persons  from  being  betrayed  by  their 
ignorance  or  overconfidence  in  regard  to  transactions  which  have  become 
dim  by  age."  This  tendency  to  uphold  the  doctrine  of  limitations  has, 
in  at  least  one  direction,  resulted  in  positive  expansion.  In  personal 
actions  the  statute  has  seldom  been  regarded  as  doing  more  than  to 
destroy  the  remedy,  Townsend  v.  Tyndale  (1896)  165  Mass.  293;  Camp- 
bell v.  Holt  (1885)  1 15  U.  S.  620;  contra,  Pierce  v.  Seymour  (1881)  52  Wis. 
272,  and  such  would  seem  to  be  the  natural  import  of  its  terms.  But 
in  the  case  of  claims  affecting  property,  the  favored  view  is  that  the 
running  of  the  statute  not  only  bars  the  remedy  but  destroys  the  right, 
thus  effecting  a  change  of  title.  Baker  v.  Oakwood  (1890)  123  N.  Y.  16; 
Bicknell  v.  Comstock  (1885)  1 13  U.  S.  149.  A  part  of  the  doctrine  may 
find  legitimate  basis  in  the  common  law  theory  that  title  to  land,  obtained 
by  disseisin,  accrued  immediately,  the  statute  of  limitations,  being 
pertinent  only  as  it  barred  the  right  of  re-entry.  Stokes  v.  Berry  (1699) 
2  Salk.  421.  But  when  broadly  applied  to  property  real  and  personal 
it  appears  to  have  no  other  foundation  than  the  general  policy  of  the 
law  to  avoid  uncertainty  and  confusion  in  the  matter  of  property  rights. 
See  Le  Roy  v.  Crowinshield  (1820)  2  Mason  151,  164-175.  Even  so  it 
seems  to  be  properly  upheld  as  a  step,  like  those  already  noted,  in  further- 
ance of  the  real  design  of  the  statutes. 

The  acceptance  or  rejection  of  this  theory,  that  the  running  of  the 
limitation  period  destroys  the  right,  becomes  important  in  questions 
involving  a  claim  secured  by  power  of  sale  or  other  disposal.  Its  rejec- 
tion in  the  case  of  personal  claims,  Campbell  v.  Holt,  supra,  leads  to  the 
doctrine,  now  generally  approved,  that  the  barring  of  a  debt  will  not 
prevent  sale  or  foreclosure  of  a  pledge  or  mortgage  given  as  security. 
Hartranjt's  Appeal  (1893)  '53  F*a-  53°'  Hough  v.  Bailey  (1864)  32  Conn. 
288.  On  the  other  hand,  its  acceptance  in  connection  with  property 
rights,  Baker  v.  Oakwood,  supra,  would  naturally  lead  to  the  opposite 
result.  Thus,  in  the  "equity  states,"  the  running  of  the  statute  upon  a 
mortgage,  under  such  a  theory  vests  complete  title  in  the  mortgagor. 
Blue  v.  Everett  (1898)  56  N.  J.  Eq.  455.  And  since  a  power  of  sale 
given  with  a  mortgage  is  nothing  more  than  an  ordinary  power  coupled 
with  an  interest,  Varnum  v.  Messerve  (Mass.  1864)  8  Allen  158,  when 
the  statute  has  intervened  and  destroyed  the  interest  nothing  remains 
but  the  naked  power  which  can  be  at  once  revoked.  Accordingly,  it 
would  appear,  that  in  law  the  sale,  if  met  by  opposition  from  which  a 
revocation  could  be  implied,  would  be  invalid. 

A  recent  case,  however,  in  which  the  New  York  Court  of  Appeals, 
three  Justices  dissenting,  refused  to  enjoin  such  a  sale,  suggests  possible 
limitations  to  this  result.  In  spite  of  the  fact  that  by  statute  such 
sales  were  made  the  legal  equivalent  of  direct  foreclosure  and  the  affi- 
davits of  sale  were  "presumptive  evidence  of  matters  of  fact  therein 
stated,"  N.  Y.  Code  Civ.  Proc.  §  2295,  the  court  refused  an  injunction  on 
the  principle  that  the  claimant  could  not  use  the  statute  of  limitations 
as  a  ground  of  attack,  nor  invoke  the  aid  of  equity  until  he  had  paid  the 
original  debt.     In  view  of  the  close  similarity  between  the  statutory 
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sale  and  court  proceedings  to  foreclose,  it  may  well  be  argued  that  the 
injunction  in  such  a  case  is  essentially  not  an  attack  but  a  defence.  But 
the  second  principle  that  the  claimant  has  no  standing  until  he  has  paid 
the  surviving  debt  seems  to  justify  the  refusal  to  enjoin.  The  result, 
though  it  deprives  the  mortgagor  of  one  of  the  best  means  of  protecting 
his  regained  title,  seems  unavoidable  under  the  present  theories. 


RECENT    DECISIONS. 

Admiralty — Salvage — Duties  Saved  to  the  United  States. — Mer- 
chandise on  which  the  duty  had  been  paid  was  rescued  from  fire  while 
on  board  a  lighter  in  the  possession  and  under  the  control  of  the  custom 
officers.  Under  such  circumstances  the  Secretary  of  the  Treasury  was 
authorized,  U.  S.  Rev.  Stat.  §2984,  to  refund  the  duty  paid.  Held,  that 
the  federal  government  was  liable  for  salvage  on  the  duty  paid.  U.  S. 
v.  Cornell  Steamboat  Co.  (1906)  26  Sup.  Ct.  648. 

Although  the  court  refused  in  so  many  words  to  determine  whether 
mandamus  would  lie  against  the  Secretary  to  compel  him  to  refund,  it 
bases  its  decision  on  the  assumption  that  the  Secretary  would,  acting  in 
good  faith,  return  the  money,  citing  to  support  the  right  to  rely  on  such 
assumption  cases  which  make  statutes  in  words  permissive,  mandatory. 
Supervisors  v.  U.  S.  (1866)  4  Wall.  435.  The  court  seemed  reluctant  to 
expressly  overrule  D.  M.  Ferry  Co.  v.  U.  S.  (1898)  85  Fed.  550,  which 
held  the  Secretary  to  be  final  arbiter  in  a  similar  case,  yet  that  is  the 
effect  of  its  decision.  The  reasoning  of  the  court  is  unsatisfactory,  and 
its  decision  is  difficult  to  reconcile  with  the  rule  of  law  which  denies 
salvage  on  unpaid  duties  saved  to  the  government  when  dutiable  goods 
coming  into  port  are  rescued  from  destruction. 

Agency — Undisclosed  Principal — Participation  in  the  Trans- 
action.— The  defendant's  son  applied  to  the  plaintiff  for  a  loan  without 
notifying  the  plaintiff  that  he  was  acting  for  the  defendant.  The  plaintiff 
refused  to  make  the  loan  unless  the  defendant  would  indorse  her  son's 
note,  which  she  accordingly  did.  Held,  the  defendant  incurred  no  lia- 
bility as  an  undisclosed  principal.  Brown  v.  Tainter  (1906)  99  N.  Y. 
Supp.   1030. 

The  doctrine  of  undisclosed  principal  originating  from  equitable 
considerations,  Y.  B.  34  and  35  Edw.  1  pp.  566-569,  has  come  to  be  based 
upon  the  theory  of  an  identity  of  agent  and  principal,  and,  therefore, 
a  meeting  of  minds  between  the  third  party  and  the  principal.  Huffcut, 
Agency  §120.  In  the  principal  case  the  participation  of  the  defendant 
in  the  transaction  was  considered  incompatible  with  her  being  an  undis- 
closed principal.  This  idea  is  not  supported  by  any  citation.  The  only 
decisions  bearing  any  possible  analogy  refuse  a  recovery  where  the  third 
party  has  shown  his  intention  of  dealing  with  the  agent  alone,  or  at  least, 
not  with  the  principal,  thus  repelling  the  doctrine  of  the  meeting  of  minds. 
Winchester  v.  Howard  (1867)  97  Mass.  503.  But  there  is  nothing  incon- 
sistent in  the  defendant's  being  secondarily  liable  on  the  note  and  pri- 
marily on  the  debt.  The  principal  case  with  facts  bringing  it  within  the 
general  rule  and  within  no  admitted  exception  is  unsound. 

Carriers — Status  of  Stateroom  Baggage. — A  steamship  company 
limited  its  liability  for  baggage  by  express  contract.  Plaintiff,  having 
lost  through  the  carrier's  negligence,  two  suit  cases  intended  to  be  kept 
in  his  stateroom,  sued  for  their  value  on  the  theory  that  such  articles 
were  not  within  the  contemplation  of  the  limiting  clause  of  the  contract. 
Held,  the  plaintiff  could  recover.  Holmes  v.  Steamship  Co.  (1906)  184  N. 
Y.  284.     See  Notes,  p.  527. 

Constitutional  Law — Interstate  Commerce — State  Regulation. — 
A  Texas  statute  imposed  a  penalty  upon  railroad  companies  for  failure 
to  furnish  cars  to  a  shipper  within  a  certain  time  after  the  latter's  re- 
quisition in  writing,  admitting  of  no  excuse  except  such  as  arose  from 
'  strikes"  or  "other  public  calamity."  Held,  that  when  applied  to  inter- 
state shipments,  such  a  statute  making  no  provision  for  contingencies 
such  as  extraordinary  traffic  was  an  unconstitutional  regulation  of  inter- 
state commerce.    Houston  &  Texas  Central  R.  R.  v.  Mayes  (1906)  26  Sup. 
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Ct.  491.  A  state  corporation  commission  ordered  an  interstate  railroad 
to  deliver  cars  containing  interstate  shipments  beyond  its  right  of  way 
to  a  private  siding.  Held,  that  such  an  order  was  an  unlawful  interference 
with  interstate  commerce.  McNeill  v.  So.  R.  R.  (1906)  26  Sup.  Ct.  722. 
Undoubtedly  a  state  may,  by  virtue  of  its  police  power,  exercise  an 
indirect  control  over  interstate  commerce  in  the  interest  of  the  public 
welfare  and  safety.  Lake  Shore  &  M.  S.  R.  R.  v.  Ohio  (1899)  173  U.  S. 
285;  Morgan's  Steamship  Co.  v.  Louisiana  Board  of  Health  (1886)  118 
U.  S.  455.  While  in  the  nature  of  things  the  exact  limit  of  state  regulation 
cannot  be  defined,  the  general  rule  is  that  state  control  may  not  exceed 
the  reasonable  requirements  of  the  case,  Cleveland,  etc.  R.  R.  v.  Illinois 
(1900)  177  U.  S.  514,  so  as  to  directly  burden  or  impede  interstate  traffic. 
III.  Cent.  R.  R.  v.  Illinois  (1896)  163  U.  S.  142.  The  attempted  regulations 
in  the  principal  cases  were  clearly  beyond  the  province  of  state  authority. 
See  5  Columbia  Law  Review  298. 

Constitutional  Law — Taxation  of  Rolling  Stock. — Although  a 
large  proportion  of  the  relator's  cars  were  outside  of  its  home  state  con- 
stantly, yet  all  of  its  cars  were  within  the  state  some  time  during  the  tax 
year.  The  relator  for  this  absent  proportion  claimed  a  deduction  from 
a  tax  assessed  on  the  value  of  all  its  cars.  The  proportion  was  not  shown 
to  be  taxable  elsewhere.  Held,  that  a  franchise  tax  law  making  no 
provision  for  such  a  deduction  was  constitutional.  N.  Y.  ex  rel  N.  Y. 
C.  &  H.  R.  R.  R.  v.  Miller  (1906)  26  Sup.  Ct.  714. 

Since  the  tax  was  a  tax  on  the  franchise  of  the  corporation  the  prin- 
cipal case  is  sound.  It  is  thus  distinguishable  from  Union  Ref.  Transit 
Co.  v.  Kentucky  (1905  )i90  U.  S.  194,  in  which  the  tax  was  one  on  prop- 
erty. Judson,  Taxation  §§17,  18.  The  argument  of  the  court  that  if 
this  were  a  tax  on  property  the  decision  would  be  the  same  is  inconsistent 
with  a  natural  interpretation  of  its  holding  in  Union  Ref.  Transit  Co.  v. 
Kentucky,  supra,  which  would  seem  to  hold  that  a  proportion  of  constantly 
shifting  cars  which  is  out  of  the  state  all  the  time  is  property  permanently 
out  of  the  jurisdiction.  6  Columbia  Law  Review  190.  The  strict  con- 
struction of  the  principal  case  that  property  of  this  kind  is  permanently 
out  of  the  state  only  when  made  up  of  cars  each  one  of  which  is  out  of 
the  state  all  the  time,  is  to  be  regretted,  and  unless  the  court  follows  out 
its  intimation  that  if  the  property  were  shown  to  be  taxable  elsewhere 
the  rule  of  average  of  habitual  use  would  be  followed,  see  Judson,  Taxa- 
tion §221,  will  lead  to  double  taxation. 

Contracts — Statutes — Construction  of  Inconsistent  Clauses. — A 
contract  contained  inconsistent  clauses.  Held,  "It  is  a  well-settled  prin- 
ciple of  construction  that  if  two  clauses  are  repugnant  and  cannot  stand 
together,  the  first  will  stand  and  the  last  will  be  rejected. "  Employers' 
Liability  Assur.  Corp.  v.  Morrow  (1906)  143  Fed.  750.  A  statute  contained 
inconsistent  clauses.  Held,  "Another  well-settled  rule  of  construction 
applicable  to  these  cases  is  that,  where  there  is  an  irreconcilable  conflict 
between  the  different  parts  of  the  same  act,  the  last  in  order  of  arrange- 
ment will  control."     United  States  v.  Jackson  (1906)  143  Fed.  783. 

These  so-called  rules,  while  often  quoted,  are  not  law.  An  exami- 
nation of  the  decisions  shows  that  in  construing  a  contract  or  statute  the 
court,  as  in  the  principal  cases,  always  tries  to  give  effect  to  the  intention 
of  the  parties,  or  to  the  legislative  will,  as  expressed  in  the  entire  instru- 
ment or  act.  Smith  v.  Davenport  (1852)  34  Me.  520;  District  Township 
of  Dubuque  v.  Dubuque  (1858)  7  Iowa  262.  So  the  courts  do  not  hesitate 
to  disregard  a  prior  clause  in  a  contract,  Hcywood  v.  Perrin  (Mass.  1830) 
10  Pick.  228,  or  a  subsequent  clause  in  a  statute,  Attorney  General  v.  Plank 
Road  Co.  (1851)  2  Mich.  138,  when  it  conflicts  with  the  intent  as  gathered 
from  the  whole  contract  or  statute. 

Criminal  Law — Attempts — Receiving  Property  Knowing  It  to  be 
Stolen. — A  clerk,  while  stealing  goods  from  a  store  for  the  purpose  of 
selling  them  to  the  defendant,  was  apprehended  and  confessed.     After 
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the  owner  had  recovered  the  good*  he  directed  the  thief  to  sell  them  to  the 
defendant  that  the  latter  might  be  entrapped.  The  defendant  bought 
the  goods  believing  them  to  be  stolen  and  was  subsequently  indicted  for 
feloniously  receiving  property  knowing  it  to  be  stolen.  Held,  the  defend- 
ant must  be  discharged  upon  the  indictment,  conviction  for  an  attempt 
to  commit  the  crime  charged  being  error.  People  v.  Jaffe  (N.  Y.  1906) 
78  N.  E.  169.     See  Notes,  p.   525. 

Criminal  Law — Homicide — Burden  of  Proof. — In  a  trial  for  murder 
the  lower  court  gave  the  following  instruction:  "If  the  homicide  is  proven 
to  have  been  committed  by  the  defendant,  then  the  presumption  of  mur- 
der in  the  second  degree  arises  against  the  defendant,  and  the  burden  of 
proof  rests  upon  him  to  make  such  defense  as  will  reduce  the  crime  below 
such  degree,  or  as  will  justify  the  act,"  instead  of  giving  an  instruction 
requested  by  the  defendant  that  evidence  of  self  defense  "throws  upon  the c 
state  the  burden  of  'proving  criminal  intent  beyond  a  reasonable  doubt, 
and  the  accused  is  not  required  to  sustain  such  defense  by  preponderance 
of  testimony."  Held,  upon  writ  of  error,  that  the  lower  court  instructed 
correctly.     State  v.  Trail  (W.  Va.  1906)  53  S.  E.  17. 

A  presumption  is  not  evidence  and  disappears  upon  production  of 
evidence  in  rebuttal,  Agnew  v.  U.  S.  (1896)  165  U.  S.  36;  so  that  if  the 
rebutting  evidence  raises  a  reasonable  doubt,  this  doubt  by  the  very  fun- 
damental rule  of  criminal  law  must  be  entirely  overcome  and  not  simply 
met  by  a  preponderance  of  evidence  as  held  in  the  principal  case.  It 
seems  that  the  reason  for  the  court's  error  is  lack  of  differentiation  of 
"burden  of  proof"  from  "burden  of  producing  evidence."  Wigmore,  Ev. 
§§2485,  2487. 

Criminal  Law — Right  of  Sheriff  to  Shoot  Fleeing  Misdemeanant. — 
A  sheriff  in  pursuit  pointed  his  revolver  at  a  fleeing  misdemeanant.  The 
fugitive  then  drew  his  revolver  and  upon  the  sheriff  firing  fired  in  return. 
The  sheriff  was  killed  in  an  interchange  of  shots  which  followed.  Held, 
that  the  court  below  was  right  in  instructing  the  jury  that  the  defendant 
must  be  convicted  of  manslaughter  at  least,  thus  excluding  the  element 
of  self  defense.     State  v.  Durham  (N.  C.  1906)  53  S.  E.  720. 

Although  an  officer  may  use  violence  where  this  alone  will  stop  a 
felon  in  his  flight,  Stale  v.  Roane  (N.  C.  1828)  2  Dev.  58,  he  may  not  use 
violence  in  arresting  a  misdemeanant  except  in  meeting  violence.  Thomas 
v.  Kinkead  (1892)  55  Ark.  502.  Therefore  when  the  misdemeanant  flees 
the  officer  may  not  use  violence  in  pursuit,  Sossamon  v.  Cruse  (1903)  133 
N.  C.  470,  and  it  he  does,  and  the  misdemeanant  is  killed,  it  is  murder, 
or  manslaughter  at  least,  Foster's  Crown  Law  271 ;  State  v.  Sigman  (1890) 
106  N.  C.  728,  since  by  such  act  of  violence  the  officer  forfeits  the  special 
protection  of  the  law.  The  fugitive  may  therefore  resist  him  as  a  common 
assaulter.  Foster's  Crown  Law  319.  The  holding  in  the  principal  case 
is  unsound  in  principle  and  is  based  on  an  apparently  erroneous  interpre- 
tation of  State  v.  Horner  (1905)  139  N.  C.  603,  as  involving  a  fleeing  from 
arrest. 

Domestic  Relations — Husband  and  Wife — Torts  of  Husband — 
Action  by  Wife  After  Divorce. — The  plaintiff,  wife  of  the  defendant, 
after  procuring  a  divorce,  sued  the  defendant  for  an  assault  committed 
by  him  during  coverture.  Held,  the  plaintiff  had  no  cause  of  action. 
Strom  v.  Strom  (Minn.  1906)  107  N.  W.  1047. 

Probably  the  reason  that  suits  of  this  character  continue  to  be  brought 
in  the  face  of  such  an  unbroken  array  of  opposing  authorities  is  the  idea 
that  by  virtue  of  the  Married  Women's  Acts  "the  rules  of  the  common  law 
on  this  subject  have  succumbed  to  more  liberal  and  just  views,  like  many 
other  doctrines  of  the  common  law  which  could  not  stand  the  scrutiny 
and  analysis  of  modern  civilization."  Schullz  v.  Schultz  (1882)  27  Hun. 
26,  33;  overruled  in  89  N.  Y.  644.  The  uniform  denial  of  the  wife's  right 
to  bring  such  an  action  has  been  upheld  on  the  grounds  that  husband  and 
wife  were  one,  Phillips  v.  Barnet  (1876)  L.  R.  1  Q.  B.  D.  436;    that  the 
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remedy  by  divorce  or  other  actions  was  adequate,  Abbott  v.  Abbott  (1877) 
67  Me.  304;  and  that  it  would  be  contrary  to  public  policy.  Band  field  v. 
Bandfield  (1898)  117  Mich.  80.      See  Peters  v.  Peters  (1875)  42  Iowa  182. 

Equity — Specific  Performance — Statute  of  Frauds. — The  plaintiff 
entered  into  an  oral  lease,  depositing  a  part  payment  of  rent.  There  was 
a  subsequent  disagreement  as  to  the  terms,  and  the  plaintiff  moved  in 
without  settling  the  dispute.  The  defendant  having  refused  to  agree  to 
the  longer  period  claimed,  the  plaintiff  brought  suit  for  specific  perfor- 
mance. Held,  the  agreement  would  not  be  enforced.  Czermak  v 
Wetzel  (1906)  100  N    Y.  Supp.  167.     See  Notes,  p.  524. 

Evidence — Expert  Testimony. — In  an  action  to  recover  damages  for 
personal  injuries  a  physician  was  permitted  to  answer  the  question, 
From  the  history  of  the  case  as  you  learned  it,  and  from  your  diagnosis, 
do  you  consider  the  injury  permanent?"  Held,  reversible  error.  Fed. 
Betterment  Co.  v.  Reeves  (Kan.  1906)  84  Pac.  560. 

If  the  defendant  was  not  prejudiced  by  the  form  of  the  question, 
even  though  it  was  somewhat  broad,  its  admission  was  not  reversible 
error.  A.  T.  &  S.  F.  R.  R.  v.  Frazier  (1882)  27  Kan.  463.  A  physician 
may  base  his  opinion  in  part  on  the  patient's  statements  relative  to  his 
present,  Quaife  v.  Chi.  &  Nor.  R.  R.  (1879)  48  Wis.  521,  and  even  past 
condition.  Eckles  v.  Bates  (1855)  26  Ala.  655;  3  Wharton  &  Stiles,  Med. 
Juris.  §  546.  It  is  conceivable  that  a  conclusion  based  on  a  personal  ex- 
amination of  the  patient  and  a  description  of  the  symptoms  and  condition 
by  those  in  attendance  might  be  competent.  R.  R.  v.  Michaels  (1896) 
57  Kan.  474;  contra,  Heala  v.  Thing  (1858)  45  Me.  392.  The  court  not 
only  confuses  the  issue  with  considerations  of  hearsay,  Wigmore,  Ev. 
§§  655,  688,  but  closes  the  door  against  the  most  useful  sort  of  testimony. 

Evidence — Hearsay — Pedigree. — In  an  action  of  trespass  to  try  title 
it  was  established  that  the  intestate  whose  heir  the  plaintiff  claimed  to 
be  had  unlawfully  alienated  his  land  to  the  defendants.  The  plaintiff  to 
entitle  himself  introduced  declarations  of  his  great  uncle  that  the  intestate 
was  never  married.  Held,  that  it  was  sufficient  to  show  the  declarant's 
relationship   to  the    claimant.     Overby  v.  Johnston  (Texas  1906)  94  S. 
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Greenleaf  's  statement  that  the  admission  of  hearsay  in  pedigree  cases 
depends  on  declarant's  relationship  to  the  person  through  whom  the  de- 
scent is  traced  is  not  borne  out  by  the  cases  cited,  Ev.  16th  ed.,  198,  and 
is  contrary  to  authority.  Monkton  v.  Atty-Gen.  (183 1)  2  Russ.  &  Myl. 
147;  Hubback,  Law  of  Succession,  32  Law  Library,  N.  S.  458.  If  the 
theory  of  relationship  be  adopted  the  testimony  was  improperly  ad- 
mitted for  it  did  not  relate  to  claimant's  family  history.  Wigmore, 
Ev.  §§  1500,  1502.  But  since  Texas  courts  disregard  the  strict  rule  of 
Johnson  v.  Lawson  (1824)  9  Moore  183,  and  permit  strangers  to  testify 
under  proper  circumstances,  Lewis  v.  Bergess  (1899)  22  Tex.  Div.  App. 
252,  the  principal  case  may  be  supported  on  the  ground  that  the  evi- 
dence related  to  the  family  history  of  the  intestate.  Banning  v.  Griffin 
(1812)  15  East.  293. 

Evidence — Impeachment  of  Witness — Evidence  of  Previous  Con- 
sistent Statements. — The  prosecuting  witness,  having  denied  making 
statements  contradictory  to  his  testimony,  was  impeached  by  evidence 
of  such  statements.  The  trial  court  then  admitted  testimony  that  he  had 
made  other  statements  consistent  with  his  testimony.  Held,  the  admis- 
sion was  reversible  error.     Burks  v.  State  (Ark.  1906)  93  S.  W.  983. 

The  question  arising  under  this  decision  is  one  over  which  there  has 
long  been  a  division  of  authority.  Starkie,  Ev.  Vol.  I,  148;  Gilbert's 
Ev.  6th  ed.,  150.  The  courts  in  admitting,  Packer  v.  Gonsalus  (Penn. 
1815)  1  S.  &  R.  526,  536;  Graham  v.  McReynolds  (1891)  90  Tenn.  673, 
697;  State  v.  Parish  (1878)  79  N.  C.  610,  or  rejecting,  Nichols  v.  Stewart 
(1852)  20  Ala.  358,  361;  Robb.  v.  Hockley  (N.  Y.  1840)  23  Wend.  50,  56, 
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such  testimony  seem  to  presuppose  that  the  making  of  the  contradictory- 
statements  is  to  be  considered  as  proved,  the  majority  of  the  courts,  in- 
duced by  the  plain  irrelevancy  of  the  testimony  under  such  circumstances 
rejecting  it.  The  fallacy  of  this  reasoning  is  pointed  out  by  Wigmore, 
§1126  et  seq.,  in  showing  that  in  a  consideration  of  this  subject  no  such 
supposition  must  be  made,  but  the  question  is  as  to  the  probative  force 
of  this  testimony  in  disproving  the  testimony  that  the  witness  made  the 
contradictory  statements.  Lyles  v.  Lyles  (S.  C.  1833)  1  Hill  Eq.  76,  78; 
Stewart  v.  People  (1871)  23  Mich.  63.  Whether  the  testimony  shall  be 
considered  as  having  such  probative  force  lies  within  the  discretion  of 
the  trial  court.  Stewart  v.  People,  supra,  76.  The  action  of  the  court  in 
the  principal  case  in  arbitrarily  rejecting  this  form  of  evidence  is  unsound 
on  principle. 

Extradition  and  Interstate  Rendition — Limitations  in  Trial  of 
Prisoners. — Several  indictments  were  found  against  the  relator  in  the 
state  of  New  York,  under  one  of  which  he  was  convicted  and  imprisoned. 
He  afterwards  escaped  and  fled  to  Canada.  Upon  requisition  under  a 
different  indictment  from  the  one  under  which  he  was  convicted,  he  was 
returned  and  then  re  imprisoned  under  the  former  conviction.  Held, 
the  prisoner  was  improperly  retained  under  the  former  conviction.  In 
the  matter  of  Browne  (Aug.  1906)  35  N.  Y.  L.  Jour.  No.  138. 

The  defendant,  under  indictment  for  a  crime  in  New  Jersey,  was 
returned  from  New  York  under  rendition  proceedings.  While  held  under 
indictment,  a  civil  suit  was  instituted  by  the  plaintiff.  Held,  the  prisoner 
was  subject  to  civil  process.  Rutledge  v.  Krauss  (N.  J.  1906)  63  Atl. 
988.     See  Notes,  p.  522. 

Municipal  Corporations — Annexation  of  Territory — Extension 
of  Ordinance. — A  city  ordinance  granted  rights  to  a  telephone  company 
in  consideration  of  its  agreement  not  to  advance  rates  for  telephone 
service  within  the  city.  The  company  extended  its  service  into  adjoining 
villages  which  had  granted  it  the  right  to  carry  on  business  with  no  con- 
dition as  to  limit  of  time  or  fixity  of  rates.  These  villages  were  subse- 
quently annexed  to  the  city.  Held,  that  the  inhabitants  of  the  annexed 
territory  were  entitled  to  the  rates  fixed  by  the  ordinance  of  the  city. 
City  of  Chicago  v.  Chicago  Telephone  Co.  (111.  1906)  77  N.  E.  245. 

On  the  annexation  of  territory  the  ordinances  or  contracts  designed 
for  the  city  at  large  operate  within  the  subsequently  enlarged  municipal 
limits,  St.  Louis  Gaslight  Co.  v.  City  of  St.  Louis  (1870)  46  Mo.  121,  on 
the  ground  that  it  must  have  been  contemplated  that  the  city  in  the  future 
might  exercise  its  right  of  annexing  territory,  thereby  extending  its 
boundaries.  Indiana  R.  R.  v.  Hoffman  (1904)  69  N.  E.  399.  By  this 
construction  a  violation  of  the  constitutional  provision  as  to  impairing 
the  obligations  of  contracts  is  avoided.  The  principal  case  is  undoubtedly 
correct. 

Municipal  Corporations — Grant  of  Exclusive  Privileges. — A 
municipal  ordinance  provided  "that  in  consideration  of  the  public  bene- 
fit to  be  derived  therefrom  the  exclusive  right  and  privilege  is  hereby 
granted  for  the  period  of  thirty  years"  to  the  waterworks  company  of 
operating  a  system  of  waterworks.  Held,  that  the  word  "exclusive" 
excluded  the  city  as  well  as  private  corporations  from  constructing  and 
operating  waterworks.  Vicksburg  v.  Vicksburg  Waterworks  Co.  (1906) 
26  Sup.  Ct.  660. 

A  city  may  exclude  itself  from  entering  the  business  of  its  grantee, 
Walla  Walla  Case  (1898)  172  U.  S.  1,  but  it  must  do  so  unambiguously,  for 
it  is  a  well  settled  rule  that  grants  of  franchises  and  special  privileges  are 
always  to  be  most  strongly  construed  against  the  donee,  and  in  favor  of 
the  public.  Turnpike  Co.  v.  Illinois  (1877)  96  U.  S.  63,  68.  Nothing 
passes  by  mere  implication.  Slidell  v.  Grandjean  (1883)  in  U.  S.  412, 
438.  But  see  Brenham  v.  Water  Co.  (1887)  67  Tex.  542.  This  rule  has 
recently   received   a  logical  though   harsh  application  where   "the   city 
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covenanted  and  agreed  not  to  grant  to  any  other  person  or  corporation 
any  contract  or  privilege  to  furnish  water  to  the  city,"  and  these  words 
were  construed  (four  justices  dissenting)  to  bar  all  other  private  corpora- 
tions, but  not  to  prevent  the  city  itself  from  constructing  and  operating 
its  own  plant.  Water  Co.  v.  Knoxville  (1905)  200  U.  S.  22.  In  the 
principal  case  the  court  correctly  held  there  was  no  occasion  to  invoke 
this  rule. 

Pleading  and  Practice — Limitations  of  Actions — Cause  of  Action 
Accruing  at  Death  of  Debtor. — The  deceased  contracted  that  upon 
his  death,  the  plaintiff  should  receive  all  his  personal  property.  The 
plaintiff  brought  suit  to  enforce  the  contract  within  six  years  of  the  taking 
out  of  administration,  but  more  than  six  years  after  decedent's  death. 
The  defendant  administrator  pleaded  the  Statute  of  Limitations.  Held, 
that  the  Statute  of  Limitations  did  not  begin  to  run  until  an  administrator 
was  appointed.     Hoiles  v.  Riddle  (Ohio  1906)  78  N.  E.  219. 

In  cases  where  it  is  impossible  for  plaintiff  to  bring  his  action  by  reason 
of  an  order  enjoining  suit,  Treasurer  v.  Martin  (1893)  50  Ohio  St.  197, 
or  rebellion,  United  States  v.  Wiley  (1870)  11  Wall.  508,  or  pendencj^  of 
an  appeal,  Montgomery  v.  Hernandez  (1827)  12  Wheat.  129,  the  courts 
have  refused  to  apply  the  Statute  during  such  disability.  Likewise, 
where  a  cause  of  action  accrues  to  an  estate  the  courts  have  refused  to 
apply  the  Statute  during  the  time  between  accrual  and  taking  out  of 
administration,  because  there  is  no  one  to  institute  process.  Cary  v. 
Stephenson  (1694)  2  Salk.  421;  Murray  v.  The  East  India  Co.  (1821)  5 
Barn.  &  Aid.  204;  Angell,  Limitations,  chap.  7.  But  where,  as  in  the 
principal  case,  the  cause  of  action  accrues  against  an  estate,  it  would  seem 
that  the  letter  and  spirit  of  the  statute  require  that  the  plaintiff  should 
secure  prompt  administration  and  press  his  cause,  rather  than  that  he 
should  be  permitted  to  lie  back  allowing  the  statutory  period  to  ruiL.  and 
then  claim  a  suspension  of  the  Statute.  See  Richards  v.  The  Maryland 
Ins.  Co.  (1814)  8  Cranch  84.     The  principal  case  therefore  seems  unsound. 

Real  Property — Adverse  Possession — Co-tenants. — A  parol  parti- 
tion was  made  between  co-tenants  and  each  occupied  his  allotted  part 
solely  and  exclusively  for  thirty  years,  making  no  claim  upon  the  others, 
but  recognizing  their  possession  to  be  of  right  and  hostile.  Held,  an  ouster 
and  adverse  possession  would  be  presumed.  Rhea  v.  Craig  (N.  C.  1906) 
54  S.  E.  408. 

An  actual  ouster  brought  to  the  notice,  actual  or  constructive,  of 
those  ousted  is  essential  to  the  validity  of  the  claim  of  adverse  possession 
as  between  co-tenants.  Clymcr  v.  Dawkins  (1845)  3  How.  674.  A  legal 
presumption  of  this  actual  ouster  is  justified  when  the  disseissor  has  con- 
tinued in  exclusive  possession  for  the  statutory  period,  without  any 
claim  from  the  other  tenants  who  are  under  no  disability  to  assert  their 
rights.  Zapf  v.  Carter  (1902)  75  N.  Y.  Supp.  197;  Le  Favour  v.  Homan 
(1862)  3  Allen  354;  Dobbins  v.  Dobbins  (N.  C.  1906)  53  S.  E.  870.  The 
presence  of  a  parol  partition  goes  still  further  to  justify  the  presumption 
of  ouster,  since  it  adds  to  the  likelihood  of  the  disseissor's  original  hostile 
intent.  The  principal  case  is  therefore  sound.  In  New  York  the  same 
result  is  reached  by  a  different  course  of  reasoning,  the  courts  holding 
that  such  part  performance  as  there  shown  is  sufficient  to  prevent  the 
operation  of  the  Statute  of  Frauds.      Wood  v.  Fleet  (1867)  36  N.  Y.  499. 

Real  Property — Interpretation  of  Deeds — Boundaries. — Deeds 
described  lines  as  starting  "from  a  stick  in  a  fence  beside  the  road,  and 
running  parallel  to  the  fence."  The  location  of  the  stick  was  unascer- 
tainable.  Held,  title  passed  to  the  road  centre.  VanWickle  v.  Van- 
Wickle  (N.  Y.  1906)  77  N.  E.  33. 

Intent  of  the  grantor  to  convey  to  the  road  centre  in  such  cases  is 
always  presumed.  City  of  Boston  v.  Richardson  (1866)  13  Allen  146; 
Matter  of  Ladue  (1890)  118  N  Y.  213.  Some  cases  explain  this  presump- 
tion by  comparing  such  a  boundary  to  a  wall  or  any  other  monument  having 
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breadth.  Child  v.  Starr  (N.Y.  1842")  4  Hill  369,  382;  White's  Bank  v.  Nichols 
(1876)  64  N.  Y.  65.  This  line  of  decisions  adds  greatly  to  the  confusion, 
King's  Co.  Fire  Ins.  Co.  v.  Stevens  (1882)  87  N.  Y.  287,  with  regard  to 
what  words  are  necessary  to  rebut  the  presumption  which  exists  by  the 
general  view,  because  of  the  improbability  of  the  grantor's  retaining  a 
"gore"  useless  to  himself.  Bissell  v.  The  R.  R.  (1861)  23  N.  Y.  61;  The 
Seneca  Nation  of  Indians  v.  Knight  (1861)  23  N.  Y.  498;  Holloway  v. 
Southtnayd  (1893)  139  N.  Y.  390.  Under  this  view,  sound  on  authority, 
3  Kent  Com.  433,  it  is  obvious  that  the  presumption  is  stronger  than  under 
the  view  entertained  in  Child  v.  Starr,  supra,  and  that  the  presumption 
should  only  disappear  when  there  are  strict  words  of  exclusion  used, 
Hibernian  v.  Baker  (1891)  128  N.  Y.  253;  3  Kent  Com.  433,  or  circum- 
stances are  shown  which  render  the  gore  as  useful  to  the  grantor  as  to 
the  grantee.  Molt  v.  Mott  (1877)  68  N.  Y.  246.  The  decision  in  the  prin- 
cipal case,  although  inconsistent  with  some  cases,  see  Jackson  v.  Hatha- 
way (1818)  15  Johns.  447;  White's  Bank  v.  Nichols,  supra;  King's  Co. 
Fire  Ins.  Co.  v.  Stevens,  supra,  is  in  harmony  with  this  view  and  should 
be  followed. 

Real  Property — Unrecorded  Deed — Subsequent  Bona  Fide  Pur- 
chaser.— Property  was  conveyed  to  the  defendant  by  warranty  deed, 
which  was  not  filed  for  record  until  after  his  grantor  had  conveyed  by 
deed  a  portion  of  the  same  property  to  the  plaintiff  who  had  neither 
actual  nor  constructive  notice  of  the  prior  deed  to  the  defendant.  The 
subsequent  deed  was  not  filed  until  some  time  after  the  first  deed  was 
recorded.  Held,  that  the  statute  not  requiring  prior  registration  of  the 
subsequent  deed  to  give  it  priority,  such  prior  registration  is  immaterial. 
Swanstrom  v.  Washington  Trust  Co.  (Wash.  1906)  83  Pac.  11 12. 

The  recording  acts  in  most  states  provide  that  a  junior  purchaser 
must  first  record  his  instrument  in  order  to  secure  protection  against  prior 
unrecorded  conveyances.  Den  v.  Richman  (1832)  13  N.  J.  L.  43.  See 
Devlin,  Deeds,  2nd  ed.  §§  576,  625.  This  provision  tends  to  secure 
prompt  registration  and  affords  ready  means  of  determining  questions 
of  priority.  Since,  however,  the  primary  purpose  of  recording  acts  is 
to  protect  subsequent  purchasers,  Stuyvesant  v.  Hall  (1847)  2  Barb.  Ch. 
151,  158,  when  the  statute  does  not  require  priority  of  registration,  such 
priority  is  immaterial.  The  principal  case  is  sound.  Stafford  v.  Lick 
(1857)  7  Cal.  479;   Drew  v.  Streeter  (1884)  137  Mass.  460. 

Receivers — Comity — Recognition  in  Foreign  Jurisdiction.  —  The 
plaintiff,  regularly  appointed  as  receiver  of  an  insolvent  corporation  and 
invested  with  the  usual  powers  of  a  receiver  in  chancery,  applied  for  and 
received  permission  to  sue  in  the  court  of  another  jurisdiction.  The 
defendant  demurred  on  the  ground  that  the  receiver  had  no  power  to 
sue  in  a  foreign  court.  Held,  the  demurrer  should  be  sustained.  Fowler 
v.  Osgood  (C.  C.  A.  8th  Cir.  1905)  141  Fed.  20.     See  Notes,  p.  521. 

Sales — Stoppage  in  Transitu — Delivery. — An  unpaid  vendor  ad- 
dressed goods  tr  the  store  of  the  vendee.  A  local  freight  delivery  com- 
pany carried  thj  goods  from  the  railroad  station  to  the  store,  and  finding 
the  store  closed  because  of  the  bankruptcy  of  the  vendee  held  the  goods 
in  storage.  Held,  that  the  right  of  stoppage  in  transitu  was  not  yet 
ended.     In  re  Burke  &  Co.  (1905)  140  Fed.  971. 

The  early  ruling  that  the  only  delivery  efficient  to  extinguish  the 
right  of  an  unpaid  vendor  to  stop  goods  in  transitu  is  one  into  the  cor- 
porate touch  of  the  vendee,  Hunter  v.  Beale  (1785)  cited  in  3  T.  R.  466, 
has  been  modified  so  that  possession  by  or  delivery  to  an  agent  represent- 
ing the  vendor  fully,  and  not  merely  as  a  forwarding  agent,  Aguirre  v. 
Parmelee  (1853)  22  Conn.  473,  or  as  a  mere  carrier  on  his  account,  Dixon 
v.  Baldwin  (1804)  5  East  175,  183,  acting  within  the  originally  contem- 
plated transit,  is  now  sufficient.  Reynolds  v.  R.  R.  (1862)  43  N.  H. 
580,  590;    see  note  60  Am.  Rep.  51.     A  local  delivery  company  being 
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a  common  carrier,  Robertson  v.  Kennedy  (Ky.  1834)  2  Dana  431,  and 
acting  within  the  contemplated  transit  when  the  goods  were  addressed 
to  the  store,  the  principal  case  is  sound. 

Statutes — New  York  Usury  Law — State  Bank  as  Bona  Fide  Holder 
for  Value. — A  state  bank  became  a  bona  fide  holder  for  value  before 
maturity  of  two  usurious  notes  drawn  between  individuals.  Held,  that, 
notwithstanding  the  notes  were  void  in  ths  hands  of  individuals,  the  con- 
struction of  the  State  Banking  Law  in  the  light  of  the  National  Banking 
Law  as  required  by  the  former's  intendment  clause,  to  avoid  discrimina- 
tion between  national  and  state  banks,  permitted  the  bank  to  recover 
on  the  notes.  Schlesinger  v.  Kelly  (1906)  35  N-  Y.  L.  Jour.  No.  92. 
See  Notes,  p.   519. 

Statute  of  Limitations — Power  of  Sale  in  Mortgage. — A  note  pay- 
able in  four  years  was  secured  by  a  mortgagee  containing  a  power  of  sale. 
After  the  death  of  the  original  parties,  the  statute  having  run  against  the 
mortgage,  the  administrator  of  the  mortgagee  advertised  a  sale  under  the 
power.  Held,  the  sale  would  not  be  enjoined.  House  v.  Cart  (N.  Y. 
1906)  78  N.  E.  171.     See  Notes,  p.   528. 

Torts — Assumption  of  Risk  a  Defence  in  Action  for  Injury  by 
Wild  Beast. — The  defendants  were  common  carriers  who  had  on  their 
dock,  awaiting  delivery,  four  caged  bears.  The  plaintiff,  a  child  of  nine, 
of  average  intelligence,  who  had  come  to  the  dock  expressly  to  see  the 
bears,  went  between  the  cages  and  stood  within  eighteen  inches  of  one 
of  these,  which  had  a  considerable  opening.  The  bear  in  this  cage  struck 
the  plaintiff  and  inflicted  great  injury  upon  him.  Held,  that  the  plaintiff 
had  brought  the  injury  upon  himself  and  could  not  recover.  M  alloy  v. 
Starin  (1906)  35  N.  Y.  L.  Jour.  1071. 

Since  the  gravamen  of  the  action  for  injuries  inflicted  by  a  wild  beast 
is  not  the  owner's  negligence,  but  "the  keeping  of  the  animal  after 
knowledge  of  its  mischievous  propensities,"  Spring  Co.  v.  Edgar  (1878) 
99  U.  S.  645,  contributory  negligence  is  not  a  djefence.  Lynch  v.  McNally 
(1878)  73  N.  Y.  347.  Yet  it  would  seem  that  the  doctrine  of  assumption 
of  risk,  as  distinguished  from  contributory  negligence,  would  apply  as  a 
defence  in  the  principal  case.  For  whoever  understands  a  danger,  and 
voluntarily  assumes  the  risk  of  it,  has  no  action  against  the  one  who  is 
responsible  for  the  existence  of  the  danger.  Drake  v.  Auburn  City  Ry. 
(J9°3)  173  N-  Y.  466. 

Torts — Libel — Liability  of  Editor-in-Chief  of  Newspaper.  —  The 
defendant  was  editor-in-chief  of  a  newspaper  owned  by  a  corporation 
and  had  general  supervision  of  the  news  department,  which  was  under 
the  immediate  charge  of  a  subordinate  editor.  A  libel  was  published  dur- 
ing the  defendant's  absence  and  without  his  knowledge  or  complicity. 
Held,  that  the  defendant  was  not  liable.  Folwcll  v.  Miller,  N.  Y.  L.  Jour. 
June  22,  1906. 

It  has  been  held  by  the  great  weight  of  authority  that  an  editor  with 
powers  of  general  supervision  is  liable  equally  with  the  proprietor  of  a 
newspaper  for  a  libel  printed  therein,  although  he  was  ignorant  of  it. 
Smith  v.  Alley  (1896)  92  Wis.  133;  Nevin  v.  Speickermann  (Pa.  1886)  4 
Atl.  497;  Belo  v.  Fuller  (1892)  84  Tex.  450.  It  is  a  general  rule 
of  law,  however,  that  an  intermediate  agent  is  not  liable  to  third  persons 
for  acts  of  malfeasance  or  non-feasance  of  his  sub-agents  in  which  he  did 
not  participate.  Paper  Co.  v.  Dean  (1877)  123  Mass.  267;  Bath  v. 
Caton  (1877)  37  Mich.  199;  Murray  v.  Usher  (1889)  117  N.  Y.  542. 
The  weight  of  authority  avoids  this  general  rule  on  the  ground  that  a 
failure  in  an  editor's  duty  of  supervision  amounts  to  a  misfeasance,  but 
the  principal  case  applies  it  and  refrains  from  turning  what  appears  to 
be  pure  negligence  into  a  positive  tort. 
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Torts — Malicious  Prosecution — Malicious  Institution  of  Bank- 
ruptcy Proceedings. — The  defendant  instituted  and  prosecuted  a 
proceeding  in  involuntary  bankruptcy  without  probable  cause  and  with 
a  malicious  intent.  No  seizure  of  property  was  made.  Held,  an  action 
for  malicious  prosecution  would  lie.  Wilkinson  v.  Goodfellow  Shoe  Co. 
(C.  C.  1905)  141  Fed.  218. 

Although  since  Savile  v.  Roberts  (1698)  1  Ld.  Raymond  374,  such  ac- 
tions have  been  allowed  on  the  ground  that  the  plaintiff  has  suffered  loss 
of  credit  and  fair  fame,  yet  arrest  or  seizure  of  property  has  almost 
always  been  present.  The  court  in  the  principal  case  argued  on  the  broad 
ground  that  the  plaintiff's  loss  of  credit  alone  sufficed  to  entitle  him  to  an 
action,  supposing  its  decision  to  be  the  first  where  there  was  no  element 
of  arrest  or  seizure.  While  it  is  the  first  in  this  country,  the  cases  of 
Chapman  v.  Pickersgill  (1762)  2  Wilson  145,  and  Whitworth  v.  Hall  (1831) 
2  B.  &  Ad.  695,  are  precisely  in  point,  neither  containing  any  indication 
that  a  seizure  occurred.  As  an  attack  on  credit  violates  a  property 
right,  the  principal  case  is  sound,  even  in  a  jurisdiction  where  arrest  or 
loss  of  property  is  required  to  ground  an  action.  See  2  Columbia  Law 
Review  124;  3  id.  479;  4  id.  516;  1  Addison.  Torts,  6th  ed.  292;  1 
Hilliard,  Torts  467. 

Torts — Unauthorized  Telegram — Undisclosed  Principal  of  Ad- 
dressee.— The  plaintiff  vendor  was  to  withhold  delivery  until  the  ven- 
dee's bank  vouched  for  vendee's  check  by  a  telegram  to  the  plaintiff's 
bank.  Acting  on  a  telegram  sent  to  the  plaintiff's  bank  by  the  vendee 
unauthorized  by  his  bank  and  negligentlv  accepted  by  the  defendant 
company,  the  plaintiff  suffered  loss.  Held,  that  the  defendant  owed  no 
duty  to  the  undisclosed  principal  of  the  addressee  to  exercise  reasonable 
care  to  receive  and  transmit  authorized  messages  only.  West.  Un.  Tel. 
Co.  v.  Schriver  (1905)  141  Fed.  538. 

Upon  principle  and  by  weight  of  authority  no  recovery  can  be  had 
by  the  undisclosed  principal  on  the  theory  of  a  beneficiary  under  the 
contract,  West.  Un.  Tel.  Co.  v.  Wood  (1893)  5.7  Fed.  471,  nor  on  a  false 
representation.  A  recovery  on  the  general  principles  of  actionable  negli- 
gence, however,  seems  defensible,  though  rarely  allowed.  A  telegraph 
company  owes  a  general  duty  to  the  public  to  use  reasonable  care  in  ac- 
cepting and  sending  messages.  Tel.  Co.  v.  Griswold  (1881)  37  Ohio  St. 
301.  Damage  to  any  person  having  a  right  to  act  in  reliance  upon  a 
telegram  is  a  natural  and  probable  consequence  of  negligence  in  sending 
such  telegram.  The  undisclosed  principal  of  the  addressee  should, 
therefore,  recover.  Contra,  Lee  v.  West.  Un.  Tel.  Co.  (1892)  51  Mo. 
App-  375-     Cf  5  Columbia  Law  Review  169. 

Waters  and  Watercourses — Drainage  Into  Natural  Stream — 
Police  Power. — A  writ  of  mandamus  was  sought  to  compel  the  railroad 
to  increase  the  size  of  a  bridge  over  a  natural  watercourse  so  as  to  allow 
the  drainage  district  commissioners  to  deepen  the  channel  in  order  to  drain 
adjoining  lands  and  render  them  tillable.  Held,  that  mandamus  should 
have  issued.     Chicago,  B.  &  Q.  R.  R.  v.  Illinois  (1906)  26  Sup.  Ct.  341. 

The  right  of  a  riparian  owner  to  drain  into  a  natural  watercourse 
has  generally  been  held  limited  by  the  natural  capacity  of  the  stream. 
1  Columbia  Law  Review  560.  But  see  Mizell  v.  McGowan  (N.  C.  1901) 
85  Am.  St.  Rep.  705  and  note.  As  the  bridge  in  question  allowed  for 
the  natural  flow  of  the  stream  the  argument  of  the  court  that  the  railroad 
was  bound  to  anticipate  and  provide  for  any  legal  increase  of  the  water- 
flow  seems  beside  the  point.  In  view,  however,  of  the  police  power 
having  been  already  extended  to  include  regulations  designed  to  pro- 
mote general  prosperity,  Lake  Shore,  etc.  R.  R.  v.  Ohio  (1899)  x73  U.  S. 
285,  the  decision  of  the  principal  case  is  supportable. 

Water  and  Watercourses — Surface  Waters — Duty  of  Lower  Pro- 
prietor.— The  defendant  constructed,  entirely  on  his  own  land,  then 
boggy,  a  ditch  of  such  a  pitch  or  decline  that  "by  the  accelerated  flow 
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of  the  surface  water  more  soil  was  carried  away  from  the  general  surface 
of  plaintiff's  land  than  would  otherwise  have  occurred,"  resulting  in  gul- 
lying plaintiff's  land.  Held,  the  defendant  was  not  liable,  his  sole  duty 
being  the  "acceptance  at  all  times  of  the  water  to  the  extent  of  the 
natural  flow."  Pohlman  v.  Chicago,  M.  &  St.  P.  R.  R.  (Iowa  1906) 
107  N.  W.  1025. 

In  Iowa  the  civil  law  rule  as  to  surface  waters  prevails,  that  the 
owner  of  higher  land  may  drain  to  lower  levels  and  the  lower  proprietor 
is  bound  to  receive  the  natural  flow;  but  the  upper  proprietor  "cannot 
make  on  his  land  any  works  which  would  change  the  natural  passage 
(immission)  of  the  waters  upon  the  inferior  estate,  by  collecting  it  upon 
a  single  point,  and  giving  it  thereby  a  more  rapid  current,  and  more  apt 
to  carry  down  sand,  earth  or  gravel  upon  the  land."  Livingston  v. 
McDonald  (1866)  21  la.  160,  citing  1  Duranton  No.  164.  It  would  seem 
that  if  the  upper  proprietor  is  thus  bound  to  restrain  surface  water  to  its 
natural  flow  in  casting  it  on  a  lower  tenement,  the  lower  tenant  would  be 
bound  by  a  like  duty  to  his  upper  neighbor.  The  intimation  of  the  court 
in  the  principal  case  that  "an  estate  owner,  in  making  disposition  of 
water,  may  by  drainage  measures  hasten  or  accelerate  the  flow  as  against 
his  lower  proprietor,"  is  contradicted  by  the  Livingston  case. 
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A  Selection  of  Cases  on  Domestic  Relations  and  the  Law  of 
Persons.  By  Edwin  H.  Woodruff.  Second  Edition,  Enlarged.  New 
York:   Baker,  Voorhis  &  Company.     1905.     pp.  xviii,  624. 

This  edition  of  Professor  Woodruff's  book  follows  the  same  plan  as 
the  first,  which  was  published  in  1897.  Two  cases  have  been  omitted 
from  those  of  the  earlier  edition  and  twenty-two  have  been  added,  most 
of  the  latter  having  been  decided  since  the  publication  of  the  first  edition. 
The  classification  of  the  cases  is  unchanged,  but  the  additions  have 
resulted  in  the  introduction  of  a  few  new  headings. 

Some  notes  have  been  added,  but,  like  those  of  the  first  edition,  they 
are  very  brief,  and  do  not  contain  citations  of  authorities  showing  the 
various  modifications  of  the  general  principle  illustrated  by  the  selected 
case.  The  book  is  not  designed  as  a  manual  for  the  practitioner,  and 
finds  its  proper  place  in  the  class-room. 

To  the  class-room  it  is  admirably  adapted,  the  reviewer  speaking 
from  the  experience  of  a  teacher  with  the  first  edition.  The  classification 
is  clear  and  helpful  without  unduly  relieving  the  student  from  the  inde- 
pendent thought  and  analysis  which  it  is  the  purpose  of  the  case  system 
to  foster.  The  cases  are  well  chosen,  in  almost  every  instance  illustrating 
the  application  of  legal  principles  and  not  merely  presenting  a  judicial 
essay  on  them  with  a  collection  of  authorities.  The  cases  which  have 
been  added  in  the  second  edition  have  been  judiciously  selected  and 
add  to  the  merit  and  usefulness  of  the  book. 

It  is  under  the  head  of  jurisdiction  in  divorce  that  the  principal 
additions  have  been  made.  A  thorough  understanding  of  the  limitations 
upon  the  extra-territorial  effect  of  decrees  of  divorce  entered  by  the 
courts  of  the  several  States  is,  of  course,  of  prime  importance,  and  in 
view  of  modern  conditions  this  branch  of  the  law  deserves  special  atten- 
tion. It  is  to  be  regretted  that  the  decision  of  the  Supreme  Court  of 
the  United  States  in  Haddock  v.  Haddock  was  handed  down  too  late  to 
be  included  in  this  volume.  Though  uniformity  of  divorce  legislation 
throughout  the  States  may  be  unattainable,  an  exact  definition  of  the 
extent  of  the  jurisdiction  of  the  Courts  of  the  several  States  over  parties 
and  subject  matter  is  much  to  be  desired,  and  this  latest  decision  of 
the  Federal  Supreme  Court  in  this  branch  of  the  law  is  worthy  of  special 
study. 

A  Treatise  on  the  Law  of  Domestic  Relations.  By  Joseph  R. 
Long.     St.  Paul:    Keefe-Davidson  Company.      1905.     pp.  xiv,  378. 

This  book  is  well  named.  It  is  strictly  a  work  on  domestic  relations 
as  distinguished  from  a  work  on  persons.  The  appropriateness  of  its 
title  rests  upon  the  fact  that  more  than  three-fourths  of  the  book  is  taken 
up  with  the  law  of  husband  and  wife,  and  the  whole  subject  of  infants' 
disabilities  is  squeezed  into  about  ten  pages.     The  infant's  capacity  to 
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contract  is  put  into  one  paragraph.  The  excuse  for  this  last  is  that  the 
subject  of  infants'  contracts  "is  fully  treated  in  the  works  on  the  law  of 
contracts."  The  learned  author  might  with  equal  truth  have  excused 
himself  from  the  rest  of  his  work  on  the  ground  that  it  was  fully  covered 
in  Schouler  on  Domestic  Relations,  Bishop  on  Marriage  and  Divorce, 
and  various  articles  in  the  American  and  English  Encyclopaedia  of  Law, 
all  of  which  are  frequently  referred  to  in  the  foot  notes  in  the  volume 
under  consideration.  In  fact  one  looks  in  vain  here  for  any  substantial 
contribution  to  the  topics  written  about.  We  have  neither  an  encyclo- 
paedic treatise  covering  fully  the  decisions  and  peculiarities  of  the  law  of 
all  common  law  jurisdictions  like  Wigmore  on  Evidence,  nor  a  microscopic 
examination  of  a  peculiar  and  chosen  difficulty,  such  as  Gray's  Rule 
against  Perpetuities.  Nor  is  Professor  Long's  book  one  which  gives  us 
the  exact  state  of  the  law  in  any  particular  jurisdiction.  For  instance, 
the  author's  term  of  what  is  "cruelty"  as  a  ground  for  divorce  (§136)  is 
utterly  inadequate  for  a  particular  state  like  Illinois,  where  there  are 
about  fifty  cases  dealing  with  the  matter,  and  where  consequently  the 
proper  instruction  to  be  given  to  the  jury  is  only  to  be  ascertained  from 
a  very  patient  and  painstaking  examination  of  the  decisions. 

As  a  text  book  for  students  generally  this  book  seems  open  to  objection 
to  an  extraordinary  degree  in  failing  to  steer  students  toward  and  into 
the  more  or  less  insoluble  problems  of  the  law.  Thus,  the  infants'  liability 
for  torts  connected  with  contracts  must  be  regarded  as  entirely  inade- 
quately stated.  The  author  makes  the  test  of  liability  (§198)  whether 
the  tort  is  essentially  a  breach  of  contract  or  not.  This  is  no  more  than 
saying  that  sometimes  the  infant  is  liable  and  sometimes  he  is  not.  Thus 
nothing  is  solved  and  the  student  is  left  no  better  off  than  he  was  before. 
It  is  believed  that  a  close  consideration  of  typical  cases  would  suggest  a 
statement  of  the  law  of  more  practical  and  exact  application:  i.  e.,  that 
the  infant  is  always  liable  for  torts,  even  though  they  be  connected  with 
contracts  except  (1)  where  the  act  which  is  the  basis  of  the  tort  is  the 
same  as  that  which  makes  the  contract,  as  where  the  infant  gives  a 
false  warranty  of  an  article  sold,  Gilson  v..  Spear  (1865)  38  Vt.  311; 
and  (2)  sometimes  where  the  act  which  is  a  tort  is  also  a  breach  of  contract 
already  entered  into  and  the  breach  occurs,  as  the  courts,  very  unsatis- 
factorily, it  is  submitted,  say,  where  the  infant  is  acting  in  the  scope  of 
the  contract.  Freeman  v.  Boland  (1882)  14  R.  I.  39.  The  learned 
author's  treatment  (§126)  of  married  women's  liability  for  torts  connected 
with  contracts  seems  equally  unsuggestive. 

An  attempt  to  throw  new  light  upon  the  difficult  places  in  the  law 
would,  we  think,  have  received  ready  recognition  and  enabled  us  to 
recommend  to  students  using  text  books  generally,  the  use  of  Professor 
Long's  book.  As  it  is,  it  is  impossible  to  say  that  he  presents  any  solutions 
of  important  legal  problems  in  his  subject.  §§1 16  and  192  fail  to  note 
a  possible  distinction  between  what  are  necessaries  where  the  husband 
is  to  be  charged  and  what  are  necessaries  where  the  infant  is  to  be  charged. 
In  the  former  case  the  article  is  not  a  "necessary"  unless  it  be  not  only 
suitable  for  the  wife's  maintenance  but  be  actually  purchased  under 
such  circumstances  as  make  it  necessary  for  the  wife  to  pledge  her  hus- 
band's  credit.     Hunt    v.  Hayes  (1891)  64   Vt.  89.     In  the  case  of  an 
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infant,  on  the  other  hand,  what  he  needs,  so  far  as  the  thing  itself  is  con- 
cerned without  regard  to  what  property  he  has  or  what  ability  he  may 
have  to  pay  for  it,  is  a  "necessary."  Burgbart  v.  Hall  (1839)  4  M.  & 
W.  727.  What  is  said  in  §20  relative  to  the  marriage  of  slaves  seems 
to  be  wholly  inadequate  as  an  exposition  of  the  law  of  the  subject,  (com- 
pare Middleton  v.  Middleton  (1906)  221  III.  623).  In  §76  the  learned 
author  says  that  "tenancies  by  entireties  are  generally  held  not  to  be 
affected  by  the  statutes  abolishing  survivorship  among  joint  tenants  and 
creating  separate  estates."  This  statement  though,  perhaps,  literally 
correct,  fails  to  indicate  the  important  fact  that  the  statutes  giving 
married  women  their  separate  estates,  much  more  frequently  than  the 
statutes  relating  to  joint  tenancy,  have  the  effect  of  abolishing  or  modify- 
ing the  common  law  rule  regarding  the  creation  of  estate  by  entireties. 
Lux  v.  Hoff  (1868)  47  111.  425;  Cooper  v.  Cooper  (1875)  76  111.  57; 
Mittel  v.  Karl  (1890)  133  III.  65;  Waltbal  v.  Goree  (i860)  36  Ala.  728. 
If  Professor  Long's  book  is  designed  for  a  text  book  to  be  used  by  his 
particular  students,  and  performs  no  other  function,  it  is  hardly  a  subject 
for  the  reviewer.  Every  teacher  is  at  liberty  to  adapt  his  material  in 
his  own  way  for  his  own  class.  We  see  nothing  that  Professor  Long 
has  done  in  this  direction  which  would  interest  the  teachers  of  law  in 
general,  except  as  they  might  desire  to  find  a  book  which  would  save  them 
the  trouble  of  putting  together  for  their  classes  material  equally  inadequate. 

Political  Institutions  of  the  Old  World.  By  Dr.  Preissig. 
New  York:  G.  P.  Putnam's  Sons.     1906.     pp.  ix,  719. 

This  title  is  very  misleading;  a  far  more  accurate  idea  of  the  contents 
of  the  book  may  be  gathered  from  the  title  page  where  the  full  title  appears 
as  "Notes  on  the  History  and  Political  Institutions  of  the  Old  World;" 
and  the  general  character  of  the  work  has  been  accurately  set  forth  by 
the  author  in  his  preface  where  he  says,  "No  claim  of  originality  is  made 
for  the  contents  of  the  following  pages.  They  have  grown  out  of  a  set 
of  student's  notes,  compiled  in  preparation  for  an  examination,  and 
for  this, reason,  and  because  of  some  technical  difficulties,  it  has  not 
been  found  possible  to  insert  references." 

"The  peculiar  value  of  this  book,"  to  quote  from  what  appears  to  be 
the  publishers'  note,  on  the  paper  cover,  "lies  in  the  fact  that  it  offers 
to  students  in  a  single  volume  an  epitome  of  the  two  subjects  named  in 
the  title,  and  makes  this  information  accessible  in  a  convenient  and 
inexpensive  form.  The  course  of  the  histories  of  the  various  Old  World 
countries  and  the  development  of  their  political  institutions  are  placed 
side  by  side  and  followed  from  ancient  times  to  the  end  of  the  nineteenth 
century.  Special  attention  is  given  to  the  origins  of  the  political  organi- 
zations of  European  States." 

It  may  well  happen  that  occasions  may  arise  which  justify  the  publi- 
cation of  works  wholly  lacking  in  originality,  but  compilations  of  such  a 
character  demand  at  least  the  highest  degree  of  accuracy,  and  excellence  of 
style  as  well  as  arrangement  of  the  subject  matter,  if  they  hope  to  lay 
claim  to  any  merit;  it  may  also  happen  that  a  student's  notes,  gathered 
in  preparation  for  an  examination,  when  enlarged  and  expanded,  may 
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be  of  value  to  others  beside  the  individual  concerned,  but  in  the  present 
instance  it  would  seem  that  the  fact  of  being  in  possession  of  voluminous 
notes  on  subjects  of  history  and  political  science,  independent  of  any 
considerations  of  their  value,  was  the  chief  reason  for  the  appearance  of 
this  book.  The  combination  of  history  and  political  institutions  sounds 
attractive,  for  every  one  recognizes  how  inseparably  they  are  connected, 
but  any  one  who  goes  to  Dr.  Preissig's  work  with  the  expectation  of 
finding  this  connection  set  forth  will  be  disappointed;  it  is,  as  its  full 
title  proclaims,  notes  and  nothing  else — a  succession  of  paragraphs,  each 
with  its  appropriate  heading,  in  most  cases  without  any  attempt  at 
setting  forth  more  than  the  most  elementary  historical  facts  that  a  school- 
boy could  find  in  his  text  books  on  history  and  government;  even  in  the 
matter  of  the  selection  of  his  material,  the  author  has  not  displayed 
remarkable  judgment  or  accuracy. 

The  superficiality,  at  least  of  the  first  part  of  the  work,  may  be  seen 
in  the  fact  that  the  history,  literature,  government  and  religion  of  China 
are  dealt  with  in  the  brief  space  of  ten  pages  and  that  China,  Egypt, 
Chaldea,  Assyria  and  Babylonia,  the  Hebrews,  the  Phoenicians  and  the 
Persians,  together  with  a  chapter  on  the  earliest  forms  of  government, 
are  dismissed  with  less  than  a  hundred  pages;  on  the  other  hand  more 
than  one-third  of  the  entire  book  is  devoted  to  Greece  and  Rome,  in 
which  the  reader  is  treated  to  a  curious  mixture  of  history  and  mythology, 
with  encyclopaedic  bits  of  information  regarding  the  art,  architecture, 
language,  literature,  law,  philosophy,  religion  and  customs  of  the  two 
countries,  all  put  together  without  logical  connection  or  sequence;  in 
fact  the  work  seems  to  be  one  of  those  purposeless  books  sometimes 
met  with,  written  without  a  conception,  much  less  a  grasp  of  modern 
methods  of  historical  treatment  of  the  subject  of  political  institutions. 
To  add  insult  to  injury  the  reader  is  treated  to  frequent  repetitions  of 
valueless  historical  matter,  (e.g.,  p.  237  ff.  &  591-596)  when  every 
word  ought  to  count  if  the  attempt  be  made  to  cover  the  history  and 
political  institutions  of  the  Old  World  in  a  single  volume. 

Inaccuracies  are  not  wanting;  for  example,  speaking  of  Philip  II 
of  Macedon  (p.  154)  the  author  says:  "  In  his  youth  he  had  been  a  host- 
age for  some  years  at  Thebes,  and  learned  valuable  military  lessons  from 
that  famous  general  and  statesman."  Who  the  general  was  the  reader 
is  left  to  surmise.  Again  (p.  165)  we  are  told  "The  statue  of  Zeus  (by 
Phidias)  was  sixty  feet  high.  It  existed  for  eight  hundred  years  and 
was  destroyed  by  fire  in  the  fifth  century  B.  C,"  despite  the  fact  that 
on  p.  143  we  have  been  told  that  Phidias  was  one  of  the  famous  men  of 
the  age  of  Pericles  and  the  years  459  to  431  B.  C.  have  been  assigned 
for  that  period;  again  (p.  549)  "In  1714  Queen  Anne  died,  leaving  no 
heirs,  and  the  crown  fell  to  the  eldest  son  of  Sophia  of  Hanover,  George, 
who  was  a  grandchild  of  James  I;"  (p.  585)  " — and,  finally,  Emperor 
Francis  was  forced  to  abdicate  his  title  of  Roman  Emperor,  which  act 
ended  the  Holy  Roman  Empire,  after  an  existence  of  over  eight  hundred 
years."  Why  not  over  a  thousand?  (p.  612)  "Bosnia  and  Herzegovina 
were  given  to  Austria-Hungary."  Such  an  incomplete  statement  of 
what  was  really  done  with  these  two  districts  at  the  Berlin  Conference 
of  1878  reflects  discredit  even  upon  the  merest  notes.     The  last  half  of 
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the  book,  dealing  with  mediaeval  and  modern  history  and  institutions, 
is  a  distinct  improvement  over  the  first  half,  and  yet  here  we  find  the 
same  preponderance  of  all  other  kinds  of  history  over  institutional,  until 
the  most  recent  time  is  reached.  The  analyses  of  the  present  govern- 
mental arrangements  in  Europe  are  good  but  exceedingly  brief,  and  it 
would  seem  that  the  space  at  the  author's  disposal  could  have  been 
much  more  advantageously  employed  in  elaborating  this  part  of  his 
work  than  in  detailing  so  many  events  in  history  which  have  no  bearing 
whatever  upon  present  political  institutions.  In  conclusion  there  is 
no  scientific  principle  underlying  the  construction  of  the  work,  for  there 
is  no  logical  connection  between  oriental  and  modern  civilizations,  no 
process  of  transformation  or  development  that  can  be  traced  through 
modern  back  to  ancient  oriental  political  institutions,  and  any  collection 
of  facts  embracing  them  both,  as  in  the  present  case,  can  have  only 
encyclopaedic  interest  for  the  general  reader  or  student.  The  numerous 
maps  are  a  commendable  feature. 
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NEW    YORK    MORTGAGES   AND   THE    RECORDING 

ACTS. 

Seemingly  the  Real  Property  Law  of  New  York1  has  been 
made  the  scape-goat  for  a  very  radical  change  of  base  in  the 
Courts  with  respect  to  the  rights  of  assignees  of  mortgages  in 
that  State.  As  a  matter  of  fact  the  result  to  which  reference  is 
made  had  been  foreshadowed  long  before  the  law  assumed  its 
present  form,  and  a  comparison  of  the  phraseology  of  the  former 
Revised  Statutes2  with  that  of  the  Real  Property  Law  (Sec.  241) 
will  not  reveal  any  sufficient  ground  for  the  volte-face  which  the 
recent  decisions  of  the  Courts  reveal: 

I  Rev.  Stats.   756,   §1.  Real  Prop.  Law,  §  241. 

"Every  conveyance  of  real  es-  "A  conveyance  of  real  property 

tate    within    this    State    hereafter      within  the  State 

made 

*         *         * 

shall  be  recorded.  may  be  recorded 

*         *         *  *         *         * 

Every  such  conveyance  not  so  re-  Every  such  conveyance  not  so  re- 
corded shall  be  void  as  against  any  corded  is  void  as  against  any  sub- 
subseijuent  purchaser  in  good  faith  sequent  purchaser  in  good  faith 
and   for  a   valuable   consideration      and   for   a   valuable   consideration 

from  the  same  vendor  his  heirs  or 

devisees 

of  the  same  real  estate  or  any  por-  of  the  same  real  property  or  any 
tion  thereof,  whose  conveyance  portion  thereof  whose  conveyance 
shall  be  first  duly  recorded."  is  first  duly  recorded." 

Here  is  no  radical  change,  the  asterisks  denoting  only  an 
omission  in  both  acts  of  provisions  as  to  acknowledgment  or 
proof,  and  as  to  the  place  of  recording.     The  only  change  of  im- 

1  Chap.  46  of  the  General  Laws,  passed  May  12th,  1896;    chap.  547, 
Laws  of  1896. 

»I  R.  S.  756,  §1. 
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portance  in  the  language  of  the  statute  is  the  phrase  denning  the 
innocent  purchaser  for  value  as  one  purchasing  "from  the  same 
vendor,  his  heirs  or  devisees," — a  change  which  does  not  come 
within  the  scope  of  this  paper. 

In  the  Report  of  the  Commissioners  of  Statutory  Revision, 
the  old  section  of  the  Revised  Statutes  is  stated  to  be  unchanged 
in  substance  by  the  new.1 

By  Section  240  of  the  Real  Property  Law  the  term  "convey- 
ance" is  denned  to  include  "every  written  instrument,  by  which 
any  estate  or  interest  in  real  property  is  created,  transferred, 
mortgaged  or  assigned,  or  by  which  the  title  to  any  real  property 
may  be  affected,  including  an  instrument  in  execution  of  a  power, 
and  although  the  power  be  one  of  revocation  only,  except  a  will, 
a  lease  for  a  term  not  exceeding  three  years,  an  executory  con- 
tract for  the  sale  or  purchase  of  lands,  and  an  instrument  con- 
taining a  power  to  convey  real  property  as  the  agent  or  attorney 
for  the  owner  of  such  property." 

Further,  "the  term  'real  property'  as  used  in  this  article  in- 
cludes larids,  tenements,  and  hereditaments,  and  chattels  real, 
except  a  lease  for  a  term  not  exceeding  three  years."  Also, 
"the  term  'purchaser'  includes  every  person  to  whom  any  estate 
or  interest  in  real  property  is  conveyed  for  a  valuable  con- 
sideration, and  every  assignee  of  a  mortgage,  lease,  or  other  con- 
ditional estate."2  This  is  likewise  stated  by  the  commissioners 
to  be  the  former  provision  of  the  Revised  Statutes  (§§  36,  37, 
38,  39  and  §  114,  p.  736)  unchanged  in  substance.3  As  it  is  not 
questioned  that  leases  of  over  three  years,  mortgages,  releases, 
assignments  and  satisfactions  of  mortgages  were  subject  alike  to 
those  provisions  of  the  Revised  Statutes  and  of  the  present 
Real  Property  Law,  to  which  this  investigation  relates,  we  need 
not  dwell  further  on  the  comparison  of  definitions. 

The  difficulty  of  adjusting  the  rights  of  successive  holders  of 
deeds  and  mortgages  was  recognized  by  the  original  revisers  of 
the  Statutes  and  was  sought  to  be  obviated  by  them,  as  their 
notes  clearly  show.     Thus  they  say: 

"The  term  'conveyance'  is  denned  in  §  32;  and  as  there  defined  in- 
cludes mortgages;  the  effect  of  which  will  be  to  place  deeds  and  mort- 
gages on  the  same  footing. 

"The  rules  of  priority  as  it  respects  deeds  and  mortgages,  under  the 

1  For  text  see  Fowler,  Real  Property  Law  of  the  State  of  New  York. 
App.  I,  726. 

'  Real  Property  Law  §  241. 
*  For  text  see  Fowler  ut  supra. 
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present  statutes,  are  different,  as  has  been  decided  by  the  Supreme  Court 
(19  Johns,  282)  and  as  the  terms  of  the  laws  plainly  show.  A  mortgage, 
not  recorded,  is  absolutely  void,  as  against  a  subsequent  bona  fide  pur- 
chaser, although  the  mortgage  may  be  subsequently  recorded  before  the 
recording  of  the  conveyance  of  the  purchaser.  But  as  between  two  deeds, 
in  all  cases,  and  between  two  mortgages,  the  time  of  recording  is  the  only 
test  of  the  rights  of  the  parties.  No  reason  can  be  perceived  for  a  distinc- 
tion between  the  cases;  and  whichever  rule  is  the  most  just,  should  be 
applied  equally  to  all.  The  recording  of  an  instrument  is  a  public  act, 
which  fixes  the  date  of  its  delivery  beyond  all  question;  and  by  requiring 
that  test  in  all  cases,  vigilance  will  be  promoted,  and  the  temptation  to 
fraud  by  the  concealment  of  deeds  will  be  removed. 

"There  is  another  distinction  between  deeds  and  mortgages  which 
this  section  will  also  abolish.  The  first  mortgage,  although  first  recorded, 
it  not  given  in  good  faith  and  for  a  valuable  consideration,  is  absolutely 
void  as  against  any  subsequent  mortgagee  or  purchaser;  so  that  the 
right  of  an  assignee  of  such  first  mortgage,  who  had  no  notice  of  the  fraud, 
would  be  postponed.  But  an  innocent  purchaser  under  a  fraudulent 
deed  first  recorded  is  entitled  to  a  preference  against  any  subsequent  pur- 
chaser or  mortgagee.  It  seems  evident  that  an  innocent  assignee^  of  a 
mortgage1  is  entitled  to  the  same  protection  as  an  innocent  purchaser."3 

Thus  the  Revisers  attempted  to  effect  one  dead  level  for  the 
two  classes  of  instruments,  ignoring  the  fundamental  difference 
which  the  courts  of  this  State  had  created  between  them — one 
being  a  legal  estate,  whose  validity  as  against  a  subsequent  pur- 
chaser depended  only  on  possession  or  compliance  with  the 
recording  act,  while  the  other,  a  mere  lien  securing  a  debt,  could 
not  generally  be  evidenced  by  possession,  and,  if  affected  by 
illegality  or  payment  of  the  amount  secured  thereby,  could  have 
no  virtue  injected  into  it  by  the  act  of  recording,  be  it  assigned 
or  transferred  into  no  matter  how  many  innocent  hands,  and 
for  value! 

The  seed  thus  sown  has  now  after  many  years  of  germina- 
tion sprung  up  to  bear  its  forbidden  fruit. 

Coincident  with  the  body  of  rights  and  privileges  established 
by  the  Revised  Statutes  with  respect  to  recorded  instruments  of 
certain  character  affecting  real  property,  and  continued,  as  we 
have  seen,  by  the  present  Real  Property  Law,  there  had  long 
existed  what  was  known  as  the  doctrine  of  notice  by  possession. 

As  possession  had  through  the  long  history  of  the  common 
law  been  the  foundation  and  primary  source  of  all  title  to  land, 
and  continued  to  be,  as  it  still  is,  the  best  evidence  of  title,  it  was 
inevitable  that  it  should  be  respected  and  its  effect  recognized 
by  the  Courts.  It  is  not  surprising  therefore  that  the  legislation 
which  aimed  to  rest  priority  among  successive  grantees  of  land 

1  These  italics  are  the  writer's. 

*  For  text  see  Fowler,  Real  Property  Law  of  the  State  of  New  York. 
App.  II.  799. 
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solely  on  the  public  record  of  conveyances  should  be  supple- 
mented and  corrected  by  the  Courts  and  "possession  as  notice" 
restored  to  its  proper  place  in  the  law.  Thus  the  "good  faith" 
of  the  purchaser  to  be  protected  under  the  terms  of  the  Record- 
ing Act,  was  construed  to  be  without  notice  to  be  derived  from 
inquiry  into  actual  possession,  as  well  as  such  notice  as  he  might 
have  to  put  him  on  inquiry,  relating  to  a  prior  unrecorded  instru- 
ment; and  the  purchaser  to  be  protected  shortly  came  to  be 
known  as  the  purchaser  "without  notice,"  and  that  notice  to  be 
classified  as  "actual"  or  "constructive." 

It  was  only  as  between  mortgagors,  mortgagees,  and  assignees 
of  the  same  mortgage  or  different  ones  affecting  the  same  prop- 
erty that  trouble  was  experienced.  A  deed  or  lease,  as  we  have 
seen,  presumes  possession  of  some  sort,  but  a  mortgage  by  its 
very  nature  and  by  the  settled  habits  of  the  community  excludes 
any  such  presumption.  When  to  this  is  added  the  lack  of  negotia- 
bility of  the  mortgage  unless  securing  a  promissory  note  before 
maturity,  and  its  precarious  character,  it  will  be  evident  that, 
between  the  Real  Property  Law  and  the  doctrine  of  notice  from 
possession,  the  Courts  would  not  find  the  task  of  adjusting  the 
priorities  between  the  assignee  of  a  mortgage  and  other  parties  in 
interest  an  easy  one. 

One  of  the  first  acts  of  the  Courts  was  to  limit  the  operation 
of  the  Recording  Act  with  respect  to  the  recording  of  assignments 
of  mortgages  to  assignments  of  the  same  mortgage,1  leaving  the 
assignee  unprotected  against  outstanding  equities  of  which  he 
had  no  notice,  actual  or  constructive;  but  this  doctrine  could 
not  be  sustained  in  the  face  of  the  declared  intent  of  the  statute 
respecting  assignments  as  expounded  by  the  Revisers,  and,  in  a 
case  which  followed  close  upon  the  heels  of  those  just  cited,2  the 
narrower  construction  of  the  Statute  was  repudiated  and  a  long 
step  taken  in  the  direction  of  giving  legal  effect  to  the  views  of 
the  Revisers.  This  case  declared  that  while  it  was  "doubtless 
true  that  it  was  one  object  of  the  provision  for  recording  assign- 
ments of  mortgages  to  protect  a  subsequent  assignee  of  the 
mortgagor  of  the  same  mortgage  from  being  defrauded  through 
a  prior  assignment  not  before  required  to  be  recorded  and  of 
which  he  might  have  no  notice,"  yet  that  this  was  not  its  only 
purpose ;  that  the  record  of  the  assignment  would  give  the  assignee 

1  Greene  v.  Warnick  (1876^  64  N.  Y.  220   226;  Crane  v.  Turner  (1876) 
67  id.  437;    Westhrook  v.  Gleason  (1870)  79  id.  23,  32. 

2  Decker  v.  Boice  (1880)  83  N.  Y.  215. 
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in  good  faith  and  for  value  priority  over  a  prior  unrecorded 
mortgage  or  deed,  although  his  assignor,  tainted  with  notice, 
could  not  so  have  profited. 

With  this  first  step  retaken  therefore  in  the  direction  of  en- 
larging the  rights  of  the  assignee  of  a  mortgage  who  should 
record  his  assignment  in  advance  of  prior  collateral  conveyances 
of  the  same  property,  there  still  remained  the  fact  that  an  assignee 
of  a  mortgage  was  after  all  but  the  purchaser  of  a  chose  in  action 
— not  of  a  negotiable  security,  with  the  rights  peculiar  to  its  own 
sacred  necessities  of  negotiability  under  the  Law  Merchant — 
unless,  indeed,  it  was  made  to  secure  such  an  instrument.  At 
this  stage  the  condition  of  things  cannot  be  better  expressed  than 
in  the  text  of  a  standard  work  on  mortgages.1 

"In  the  transmission  of  property  of  any  kind  from  one  person  to 
another,  the  former  owner  can,  in  reason,  only  transfer  what  he  himself 
has  to  part  with,  and  the  other  can  only  take  what  is  thus  transferred  to 
him.  *  *  *  The  rule  as  generally  stated  is,  that  the  purchaser  takes 
only  the  interest  which  his  assignor  had  to  part  with.  *  *  *  In 
other  words,  as  the  doctrine  is  more  commonly  expressed,  the  assignee 
of  a  chose  in  action  takes  it  subject  to  the  same  equities  to  which  it  was 
subject  in  the  hands  of  the  assignor." 

To  give  effect  to  the  expressed  intention  of  the  Revisers 
that  the  purchaser  of  a  mortgage  should  be  entitled  to  the  same 
protection  as  an  innocent  purchaser  by  deed,  while  at  the  same 
time  recognizing  that  the  mortgage  was,  unless  securing  a  current 
promissory  note,  but  a  chose  in  action,  subject  to  existing  equities, 
and  that  record-notice  was  only  one  form  of  notice,  co-equal 
only  with  notice  from  possession — this  became  the  task  of  the 
Courts.  And  here  was  the  point  from  which  three  paths  diverged, 
along  which  the  Courts  were  to  travel  logically  and  consistently, 
as  three  divisions  of  an  army  toward  a  given  destination,  una- 
ware that  when  they  should  converge  and  meet,  as  they  have 
since  done,  they  should  find  themselves,  unlike  the  divisions  of 
a  friendly  army,  face  to  face  in  opposition. 

For  long  it  seemed  as  though  success  might  attend  the  effort 
to  give  the  assignee  of  a  mortgage  the  full  protection  of  the  statute 
without  derogating  from  the  principle  that  the  assignee  takes  the 
mortgage  subject  to  all  equities  which  might  be  asserted  against 
his  assignor.  In  Bush  v.  Lathrop,3  Greene  v.  Warnick,3  Bennet 
v.  Bates4  and  up  to  1905  in  the  case  of  Quackenbush  v.  Wheaton,' 
the  latter  doctrine  was  fully  recognized,  as  set  forth  in  the  opin- 

1  Thomas  on  Mortgages.  2nd  ed.  (1887)  §3X°    P-  216. 

2  (i860)  22  N.  Y.  535.  «  (1884)  04  id.  354,  363. 

3  (1876)  64  id.  220.  '  (1905)  46  Miac.  357. 
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ion  of  the  able  Justice  sitting  in  Special  Term  of  the  Supreme 
Court,  First  Department,  in  the  last  cited  case: 

"The  correct  theory  is  well  stated  in  2  Story  on  Equity  Jurisprudence, 
Section  1040:  'Every  assignment  of  a  chose  in  action  is  considered  in 
equity  as  in  its  nature  amounting  to  a  declaration  of  trust,  and  to  an 
agreement  to  permit  the  assignee  to  make  use  of  the  name  of  the  assignor 
in  order  to  recover  the  debt,  or  reduce  the  property  into  possession.' 
This  theory  would  lead  to  the  conclusion  that  the  action  by  the  assignee 
must  be  precisely  commensurate  with  that  of  the  assignor.  *  *  * 
[Cases  cited]  seem  fully  to  sustain  the  doctrine  that  an  assignee  of  amort- 
gage  takes  no  other  or  greater  rights  than  the  assignor." 

Continuing  on  the  other  hand  the  protection  accorded  the 
purchaser  of  a  mortgage  through  the  recording  of  his  assignment, 
it  was  held  that  "the  record  of  an  assignment  of  a  mortgage  is 
constructive  notice  to  all  persons  of  the  rights  of  the  assignee, 
save  as  excepted  by  the  statute  {Viele  v.  Judson,  82  N.  Y. 
32),"  and  that  while  "the  recording  of  an  assignment  of  a  mort- 
gage is  not,  of  itself,  notice  of  such  assignment  to  the  mortgagor, 
his  heirs  or  personal  representatives,  (they  being  expressly  ex- 
empted by  the  statute)  so  as  to  invalidate  any  payment  made  by 
them,  or  either  of  them,  to  the  mortgagee,"  neither  grantees  of  the 
mortgaged  premises  nor  any  others  acquiring  rights  therein  are 
within  the  protection  of  the  Act  and  as  to  all  such  the  recording 
of  the  assignment  is  notice.1 

As  to  the  debtor  or  owner  of  the  mortgaged  land,  on  the  other 
hand,  and  his  dealings  with  his  creditor  we  have  already  seen 
that  his  rights  as  well  as  those  of  his  heirs  and  personal  repre- 
sentative had  been  carefully  considered  and  excepted. 

In  an  early  case,2  followed  successively  by  others  to  the  same 
effect,'  the  general  doctrine  was  broadly  stated:  "It  is  a  well 
established  rule  that  the  assignee  of  a  bond  and  mortgage  if  he 
wishes  to  protect  himself  against  bona  fide  payments  by  the  mort- 
gagor to  the  mortgagee  must  notify  the  mortgagor  of  the  assign- 
ment." Payments  upon  a  mortgage  wrongfully  received  by  the 
mortgagee  after  parting  with  it  were  held  entitled  to  be  credited. 

While  the  rights  and  disabilities  of  assignees  of  mortgages, 
derived  from  the  nature  of  the  instrument  and  acquired  by  record, 
were  thus  being  fully  established  in  the  courts,  the  doctrine  of 
notice  from  possession,  as  affecting  the  rights  to  be  acquired  by 
record,  was  also  being  maintained. 

1  Brewster  v   Carnes  (1886)  103  N.  Y.  556. 

2  Belden  v.  Meeker  (1872)  47  N.  Y.  307. 

•Van  Keuren  v.  Corkins  (1876)  66  N.  Y.  77;  Viele  v.  Judson  (1880) 
82  id.  32;  Stoddard  v.  Gailor  (1882)  90  id.  575;  People  v.  Bank  (1894) 
75  Hun  114;   aff'd  (1894)  142  N.  Y.  644. 
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The  rule  as  laid  down  in  a  leading  treatise,1  that  "Possession 
of  land  is  constructive  notice  to  a  purchaser,  mortgagee  or]others 
of  the  occupant's  title  and  equities,"  was  supported  by  innumer- 
able authorities. 

The  Court  of  Appeals  recognized  the  doctrine  in  its  fullest 
extent  as  on  equal  terms  with  the  doctrine  of  constructive  notice 
obtained  through  the  force  of  the  Recording  Act.  "It  is  a  very 
plain  proposition  of  law,  that  a  person  in  the  actual  possession  of 
real  estate  gives  notice  to  all  the  world  proposing  to  deal  with  it, 
of  his  legal  and  equitable  rights,  and  every  one  deals  at  his  peril, 
if  he  fails  to  make  due  inquiry."2  "Although  the  deed  to  Cle- 
ment Sweet  [grantee  of  the  mortgaged  premises]  was  not  recorded 
until  long  after  it  was  made,  the  notice  which  possession  would 
afford  [to  the  assignee  of  the  mortgage]  of  his  rights  was  furnished 
by  the  fact  that  he  went  into  actual  possession."3  "Actual 
possession  of  real  estate  is  sufficient  notice  to  a  person  proposing 
to  take  a  mortgage  on  the  property,  and  to  all  the  world,  of  the 
existence  of  any  right  which  the  person  in  possession  is  able  to 
establish."*  The  operation  of  an  elevated  railroad  in  a  street 
is  open  possession  of  the  easements  appurtenant  to  abutting  lots, 
and  puts  a  purchaser  on  inquiry  as  to  the  rights  to  such  easements.1 

So  strongly  and  broadly  was  this  doctrine  established  that, 
were  it  not  for  its  being  the  point  of  entrance  for  the  wedge  of 
change  in  the  law  later  on,  we  should  not  be  justified  in  adding 
further  or  more  varied  illustration.  But  one  more  case  will 
suffice — also  a  railroad  case:8 

"The  plaintiffs  in  this  action  took  no  means  whatever  of  ascertain- 
ing upon  what  claim  the  elevated  railway  company  based  its  right  of 
possession,  and  unless  such  means  were  used  they  could  not  possibly  be 
considered  as  not  having  notice  of  whatever  claim  the  defendants  might 
be  able  to  assert." 

In  the  Court  of  Appeals,  it  was  added  on  affirmance: 

"The  defendants'  possession  of  the  easements  operated  to  give 
notice  to  all  the  world  of  a  claim  of  right  in  respect  thereto,  so  as  to  put 
all  purchasers  on  inquiry.  "7 


1  "Gerard  on  Titles,"  Ch.  XXVI,  Title  V,  pp.  667-668. 
'Cavalli  v.  Allen  (1874)  57  N.  Y.  508,  517. 
1  Frear  v.  Sweet,  (1890)   118  N    Y.  454,  462. 

*  Phelan  v.  Brady,  (1890)  119  N.  Y.  587,  591,  592. 

•  Ward  v.  Met.  El.  Ry.  Co.  (1894)  82  Hun  545. 
•Mitchells.  Railway  Co.  (1890)  56  Hun  543. 

f  Mitchell  v.  Railway  Co.  (1892)  134  N.  Y.  n,  14. 
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While  the  scales  of  justice  had  thus  far  been  maintained  with 
exact  balance,  though  suspended  as  by  a  hair,  very  extreme 
ground  had,  as  we  have  seen,  been  taken  in  all  directions. 

In  the  last  case  which  bears  out  the  old  positions  in  all  their 
completeness1  the  attempt  had  been  made  by  the  assignee  of  a 
mortgage  to  foreclose  it  according  to  its  original  terms,  it  having 
been  orally  extended  prior  to  its  assignment,  but  the  plaintiff 
being  without  notice  of  such  agreement.  The  Court  (New 
York  Special  Term)  found  for  the  defendants,  the  learned  Justice 
saying: 

"As  a  case  of  first  impressions  there  would  appear  to  be  no  difficulty 
in  holding  that  a  mortgage  being  a  chose  in  action,  an  assignee  would  be 
in  the  exact  position  of  his  assignor  of  the  mortgage  and  would  take  the 
assignment  subject  to  all  defenses  and  equities  that  would  have  been 
available  against  the  assignor.  *  *  *  Plaintiff,  however,  relies  upon 
the  statement  in  the  case  of  Bank  for  Savings  v.  Frank,  45  N.  Y.  Super. 
Ct.  404,  409;  56  How.  Pr.  403,  that  the  general  rule  above  stated  'does 
not  extend  to  equities  other  than  such  as  attend  the  original  transaction .' 
An  examination  of  the  authorities  bearing  upon  the  point  raised  shows 
that  Bank  for  Savings  v.  Frank,  supra  was  cited  and  its  reasoning  relied 
on  in  the  case  of  Gearon  v.  Kearney,  22  Misc.  Repts.  285  Upon  appeal, 
however,  *  *  *  the  latter  case  was  reversed  *  *  *  upon  a 
theory  which  necessarily  and  in  effect  was  opposed  to  the  limitation  of  the 
rule  laid  down  in  the  Bank  for  Savings  case.  *  *  *  The  case  of 
Westbrook  v.  Gleason,  70  N.  Y.  23,  29.  30;  Green  v.  Warnick,  64  id.  220 
and  numerous  other  cases,  many  of  them  cited  in  the  'note  on  Title 
acquired  by  Assignee  of  Mortgage'  appended  to  Squire  v.  Greene.  5  N. 
Y.  Ann.  Cas.  363,  seem  fully  to  sustain  the  doctrine  that  an  assignee  of  a 
mortgage  takes  no  other  or  greater  rights  than  the  assignor." 

Well  decided  according  to  existing  law!  But  the  point  of 
the  wedge  was  visible.  In  the  month  following,  in  the  Supreme 
Court,  Appellate  Division,  of  another  Department,  in  an  identical 
case,  except  that  the  extension  was  in  writing  instead  of  oral, 
but  unrecorded,  it  was  held  by  a  divided  Court  that  foreclosure 
should  be  decreed.* 

The  principle  laid  down  in  the  preceding  case,  that  the  assignee 
takes  the  mortgage  subject  to  all  outstanding  equities,  is  fully 
recognized,  but  is  held  to  be  qualified  by  the  duty  imposed  by 
statute  on  the  holder  of  such  an  equity  to  give  notice  thereof  by 
recording  the  instrument  creating  it.  The  case  is  brought 
within  the  terms  of  the  Recording  Act  by  defining  the  agreement 
for  the  extension  of  the  mortgage,  inasmuch  as  it  "modified  the 
terms  of  the  original  mortgage  in  important  respects,"  as  a  part 
of  the  mortgage  and  therefore  as  in  itself  "a  conveyance  of  real 
property." 

1  Orackenbush  v.  Wheaton   (1005)  46  Misc.  357,  358,  359. 
'Weidemann  v.  Zielinska  (1905)  102  App.  Div.  163. 
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Another  small  case1  of  no  importance  except  as  it  illustrates 
the  breaking  down  of  the  doctrine  of  notice  from  possession,  was 
that  of  an  unrecorded  informal  lease  of  over  three  years  under 
which  the  tenant  was  in  actual  possession  of  the  premises  leased. 
He  was  promptly  dispossessed  at  the  instance  of  a  purchaser  of 
the  property  who,  finding  no  record  of  the  lease,  took  care  not 
to  make  further  inquiry,  the  Court  sustaining  him  on  the  ground 
that  the  lease  being  for  a  period  of  over  three  years  and  not  being 
of  record  was  void  as  against  the  purchaser.  The  final  and  most 
important  case2  of  the  day,  giving  the  sanction  of  the  Court  of 
Appeals  to  the  change  of  base  being  effected,  cannot  here  be 
given  the  attention  it  deserves,  but  its  importance  and  revolu- 
tionary character  will  ensure  its  careful  study  and  scrutiny. 

Let  it  suffice  to  say  that  an  unrecorded  release  of  the  mort- 
gage made  by  the  holder  thereof  to  the  owner  of  the  premises  is 
set  aside  in  favor  of  a  subsequent  assignee  of  the  mortgage  who  was 
without  actual  notice  of  its  existence;  the  doctrine  that  the 
assignee  takes  the  mortgage  subject  to  the  equities  that  may  be 
enforced  against  the  assignor,  limited  to  the  equities  that  "at- 
tended the  transaction  between  the  original  parties" — such,  that 
is  to  say,  as  are  usually  embodied  in  the  instrument  evidencing 
the  mortgage  debt;  and  the  notice  from  the  actual,  open  and 
visible  possession  of  the  strip  of  land  released,  by  the  railroad 
company  to  which  the  release  had  been  given,  disregarded  on 
the  ground  that  such  possession  is  not  necessarily  inconsistent 
with  the  continued  existence  of  a  mortgage  on  the  land.  That 
this  result  was  reached  by  a  divided  court,  three  of  the  seven 
judges  dissenting  and  two  of  them  recording  their  dissent  in 
vigorous  opinions,  seems  not  only  to  support  the  contention  of 
this  paper  that  the  law  governing  the  rights  of  mortgage  assignees 
under  the  recording  acts,  slowly  built  up  in  a  long  series  of  care- 
ful and  able  decisions,  has  been  unsettled  if  not  radically  changed 
by  the  latest  decisions;  but  also  holds  out  the  hope  that  the 
Courts  of  this  State  may  in  no  long  time  restore  the  ancient  land- 
marks of  the  law. 

Edgar  Logan. 
New  York. 


1  Jokinsky  v.  Miller  (1904)  44  Misc.  239. 
'Gibson  v.  Thomas  (1905)  180  N.  Y.  483. 
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In  May,  1905,  the  Court  of  Appeals  of  New  York  handed 
down  in  some  allied  cases  a  decision  which  affects  in  a  practical 
manner  all  corporations  that  transfer  their  stock  and  register 
their  bonds  or  act  as  agents  of  other  corporations  for  the  like 
purposes.  The  purchase  and  sale  of  securities  is  continually 
increasing  in  volume  and  the  law  on  the  subject  increasing 
accordingly  in  practical  importance.  The  decision  appears  to 
settle  the  law  in  New  York  on  the  points  involved  and,  in  view 
of  the  especially  high  standing  of  this  jurisdiction  in  the  law 
governing  financial  transactions,  may  be  followed  elsewhere. 
Moreover,  the  decision  turned  upon  some  of  the  general  principles 
of  agency  rather  than  upon  any  doctrines  peculiar  to  New  York. 
In  the  light  of  these  considerations,  it  may  be  of  interest  to  in- 
quire briefly  into  the  soundness  of  the  learned  Court's  position. 

The  facts  of  the  case  were  substantially  as  follows:1  An 
incorporated  charitable  institution,  the  Clarkson  Home,  kept 
securities  owned  by  it  in  a  safe  deposit  vault  in  New  York  City, 
to  which  the  president  and  treasurer  of  the  Home  each  had  a 
key  and  free  access.  Among  the  holdings  were  some  coupon 
bonds  of  various  railroads  which,  by  way  of  precaution,  the  cor- 
poration had  had  registered  as  to  principal  in  its  name.  In  1900 
one  L  became  the  treasurer.  In  1902  he  removed  the  bonds  in 
question  from  the  box,  took  them  to  a  broker  G,  and  said  that 
the  Home  desired  to  sell  them.  G's  cashier,  observing  that 
they  were  registered,  told  L  to  take  them  to  the  railroad  company 
which  issued  them  and  find  out  the  requirements  for  transferring 
the  bonds  to  bearer  in  order  to  render  them  transferable  by  de- 
livery. L  did  so  and  was  told  that  he  would  have  to  have  a  reso- 
lution of  the  board  of  directors  of  the  Home  adopted,  authorizing 
the  sale,  and  file  a  copy  certified  by  the  secretary  under  the  cor- 
porate seal  with  the  railroad  company.  Also  he  would  have  to 
have  a  power  of  attorney  executed  by  the  Home,  with  the  signa- 
ture guaranteed  by  some  Stock  Exchange  house.  L  returned 
to  G,  produced  a  paper  which  purported  to  be  a  copy  of  the  reso- 
lution that  was  demanded,  attested  by  the  secretary  and  sealed 
with  the  corporate  seal.     This  document  was  from  beginning 

1  Clarkson  Homer. M.  K.  &  T.  Ry.  Co.  (1905)  182  N.  Y.  47.  and  cases 
arid,  without  opinion  by  references  to  the  principal  case,  id.  506,  507. 
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to  end  a  forgery  by  L.  No  such  resolution  had  been  adopted. 
He  also  signed  the  power  of  attorney  to  make  the  transfer  in  the 
corporate  name  by  himself  as  treasurer,  and  this  signature  was 
guaranteed  by  the  broker  G.  With  the  requirements  thus  ful- 
filled the  bonds  were  transferred  by  the  issuing  company  to 
bearer,  were  then  sold  and  the  proceeds  misappropriated  by  L, 
who  absconded.  Upon  discovering  the  foregoing  facts,  the 
Home  brought  suit  against  the  railroad  and  the  brokers,  and  it 
was  held  that  duplicate  bonds  or  their  value  should  be  delivered 
to  the  plaintiff  by  the  railroad  company.1 

The  Court  declared  that  the  law  upon  the  question  was  ele- 
mentary and  after  examining  and  approving  the  ruling  in  two 
cases,2  summed  up  the  reasoning  in  this  way: 

"It  thus  appears  that  the  test  as  to  the  liability  of  the  principal  for 
the  acts  of  his  agent  is  as  to  whether  the  acts  were  committed  m  the  course 
of  his  employment  and  within  the  scope  of  his  agency.  *  *  *  He 
(L)  was  the  treasurer  of  a  charitable  corporation,  engaged  in  no  com- 
mercial business  where  he  had  been  held  out  to  the  public  as  possessing 
the  power  to  sell  or  transfer  stock,  bonds  or  other  securities  of  the  com- 
pany *  *  *  by  which  third  parties  had  been  induced  to  believe 
that  he  possessed  such  authority  and  thereby  induced  to  part  with  their 
property.  Indeed,  it  is  apparent  that  the  defendants  did  not  trust  him 
or  act  upon  any  implied  authority  by  virtue  of  his  office  to  sell  and  dis- 
pose of  the  bonds,  [because  they  had  demanded  the  resolution  of  au- 
thority]. *  *  *  We,  therefore,  think  that  the  facts  in  this  case  bring 
it  within  the  rule  recognized  in  the  latter  case  referred  to,  in  which  it  was 
held  that  the  corporation  was  not  liable  for  the  acts  of  its  officers."3 

Now,  apart  from  legal  technicalities,  both  the  Home  and  the 
railway  company  were  of  course  absolutely  innocent  of  inten- 
tional wrong-doing  or  even  of  negligence.  But  the  Court  felt 
constrained  to  applying  an  established  formula  to  take  the  loss 
from  the  Home  on  whom  it  had  fallen  and  impose  it  upon  the 
railway  company.  Assuming  for  the  moment  that  the  reason- 
ing was  correct,  does  the  result  appear  wholly  satisfactory? 
Perhaps  this  may  be  tested  by  glancing  at  the  probable  results 
of  placing  the  responsibility  upon  the  issuing  company. 

It  is  desirable,  of  course,  that  the  transfer  of  stocks  and 
registered  bonds  be  made  as  simple  and  expeditious  as  possible. 
In  all  the  great  financial  centers  this  transferring  constitutes  an 
industry  by  itself,  and  the  public  usually  regard  the  agencies  for 
the  purpose  as  already  too  technical  in  their  demands.     Anyone 

'We  are  not  considering  in  this  paper  the  liability  of  the  broker  on 
his  guarantee. 

2Fifth  Ave.  Bank  v.  42nd  St.  etc.  Ry.  (1893)  137  N.  Y.  231.  Manh. 
Life  Ins.  Co.  v.  42nd  St.  etc.  Ry.(i8o3)  139  N.  Y.  146. 

3Loc.  cit.  58-59. 
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who  has  been  connected  with  an  office  where  many  such  trans- 
actions take  place  will  attest  the  bitter  complaints  that  applicants 
make  from  time  to  time  about  the  severity  of  the  "requirements," 
and  the  papers  necessary  to  be  furnished  before  their  wishes  are 
granted.  Whatever  tends  to  increase  the  measure  of  their  re- 
sponsibility, and  declares  that  they  act  "at  their  peril"  unless 
they  indulge  in  difficult  and  tedious  research,  impedes  by  so  much 
the  transaction  of  the  business  for  which  they  are  employed. 

Upon  the  other  hand,  like  the  average  individual,  non-mer- 
cantile corporations,  such  as  charitable  institutions,  almost  in- 
variably attend  to  their  affairs  in  a  less  business-like  manner  than 
is  the  case  with  a  railway  company.  In  the  nature  of  things  it 
is  practically  impossible  to  find  men  who  are  so  constituted  that 
they  will  take  the  same  continuous  and  detailed  interest  in  a 
volunteered  matter  as  in  one  in  which  they  are  financially  in- 
terested. And  those  who  have  the  active  management  are  very 
apt  to  be  less  carefully  trained  in  the  necessity  for  attention  to 
detail.  In  a  financial  institution  division  of  labor  is  not  only 
methodical  but  to  a  large  extent  standardized  so  that  it  might 
easily  seem  to  a  third  person  odd  that  a  certain  official,  say  the 
treasurer,  is  attending  to  a  department  ordinarily  presided  over 
in  similar  institutions  by  the  vice-president.  But  in  the  non- 
mercantile  associations  it  is  rare  to  find  such  system,  and  any 
officer  is  as  apt  as  another  to  take  charge  of  a  matter.  The  de- 
sirable path  to  follow  would  therefore  appear  to  be  one  which 
would  not  render  transfer  agencies  unduly  technical  and  obstruc- 
tive in  order  to  protect  themselves,  and  which,  at  the  same  time, 
would  impress  upon  the  unbusiness-like  the  necessity  for  taking 
upon  themselves  ordinary  precautions. 

There  were  at  least  two  methods  whereby  the  fraudulent  act 
of  the  treasurer  might  have  been  obviated.  The  Home  might 
have  taken  greater  care  of  its  securities,  or  the  transfer  agent 
might  have  investigated  the  genuineness  of  the  certified  copy 
of  the  directors'  resolution  and  have  instituted  an  exhaustive 
inquiry  into  the  propriety  of  the  transaction.  In  addition  to  the 
delay  and  difficulty  of  such  a  procedure,  which  would  probably 
have  aroused  the  irritation  rather  than  the  gratitude  of  the  Home's 
directors,  had  they  really  authorized  the  sale,  there  was,  as  a 
practical  matter,  no  possible  reason  for  suspecting  the  integrity 
of  the  treasurer.  His  mission  was  a  wholly  reasonable  one,  he 
admittedly  was  an  officer  and  he  produced  apparently  proper 
credentials.     Besides,  he  had  the  bonds  in  his  possession.     He 


THE   CLARKSON   HOME   CASES.  559 

had  had  free  access  to  the  deposit  box,  and  neither  the  railway 
company  nor  any  other  third  person  could  have  questioned  his 
right  to  their  custody.  To  say  under  such  circumstances  that 
the  company  acted  "at  its  peril,"  in  not  challenging  his  authority 
further,  seems  to  disregard  human  nature.  The  man's  position 
and  the  custody  of  the  securities  inevitably  gave  him  a  standing 
just  as  membership  in  a  prominent  club  reduces  scrutiny,  while 
the  rule  adopted  declares  that  those  who  are  systematic  must 
become  yet  more  particular  and  that  those  who  are  less  careful 
are  to  be  protected  in  their  easy-going  methods.  If  the  Court 
had  arrived  at  a  different  conclusion  and  had  left  the  loss  where 
it  was  found,  would  not  the  result  have  heen  equally  reasonable 
and  the  moral  effect  far  better?  It  is  not  conceivable  that  the 
railroad  company  would  relax  any  of  its  requirements,  while  the 
Clarkson  Home  and  all  other  institutions  of  a  similar  character 
would  make  haste  to  provide  a  system  of  reasonably  secure 
checks  whereby  a  recurrence  of  the  defalcation  would  be  rendered 
extremely  difficult,  if  not  impossible.  Why  should  it  not  be  re- 
quired, for  example,  that  no  one  official  acting  alone  could  gain 
access  to  the  securities?  Such  a  limitation  is  a  very  usual  one  and 
would  greatly  reduce  the  danger  of  theft. 

This  is  the  "practical"  side  of  the  matter,  with  a  view  to  the 
improvement  of  methods.  But  it  seems  to  the  writer  that  the 
Court  might  have  decided  the  cases  the  other  way  upon  techni- 
cal grounds  as  well.  In  the  first  place  the  Court  said  that  L  had 
not  been  "held  out"  as  having  authority  to  sell  the  bonds,  nor 
did  the  railway  company  make  this  assumption  because  they 
demanded  a  copy  of  the  resolution  of  authority.  As  to  the  first 
point  it  seems  to  the  writer  that  the  court  confined  what  may  be 
a  "holding-out"  to  too  narrow  limits.  A  "holding-out,"  result- 
ing in  an  estoppel  of  the  principal,  is  held  to  arise  from  an  ap- 
parent general  authority  with  which  an  official  is  clothed  solely 
by  virtue  of  his  official  connection.1  This  rule,  it  is  believed, 
might  have  been  applied  in  the  present  cases. 

It  is  a  sufficiently  curious  result,  flowing  from  the  Court's  in- 
terpretation of  the  facts  in  its  discussion  of  the  second  point  in 
the  case  that,  if  the  railroad  company  had  been  less  careful  to 
inquire  into  L's  authority,  they  might  have  been  in  a  better  po- 
sition. In  other  words  the  Court  counts  against  them  the  fact 
that  they  made  inquiries  as  to  L's  right  to  effect  the  sale.  How- 
ever, it  is  a  matter  of  common  knowledge,  among  all  who  are 

'Daniel  on  Neg.  Instr.  4th  Ed.  §389. 
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familiar  with  transfer  agencies,  that  such  a  resolution  is  always 
demanded  as  a  record,  without  regard  to  the  official  presenting  it. 
The  request  has  little  bearing  upon  their  understanding  of  the 
powers  of  the  agent,  one  way  or  the  other.  It  is  a  question  of 
documentary  evidence,  required  whenever  securities  stand  in  a 
corporate  name. 

Now,  there  is  a  well-settled  rule  in  New  York  which  appears 
to  be  approved  by  text  book  authorities,1  that  when  "the  principal 
has  clothed  his  agent  with  power  to  do  an  act  upon  the  existence 
of  some  extrinsic  fact  necessarily  and  peculiarly  within  the 
knowledge  of  the  agent,  and  of  the  existence  of  which  the  act  of 
executing  the  power  is  itself  a  representation,  a  third  person  deal- 
ing with  such  an  agent  in  entire  good  faith,  pursuant  to  the  ap- 
parent power,  may  rely  upon  the  representation,  and  the  princi- 
pal is  estopped  from  denying  its  truth  to  his  prejudice." 

This  doctrine  was  formulated  in  the  case  of  the  Bank  oj  Ba- 
tavia  v.  New  York,  Lake  Erie  &  Western  R.  R.  Co.2  In  that 
case  a  station  agent  of  the  defendant  had  authority  to  issue 
bills  of  lading  to  shippers  for  freight  consigned,  upon  receipt  oj 
the  goods.  Conspiring  with  one  W  the  agent  issued  to  W  bills 
of  lading  on  goods  which  had  not  been  received,  and  W  borrowed 
money  on  them  from  the  plaintiff.  The  defendant  principal 
was  held  liable. 

A  fair  paraphrase  of  the  reasoning  is  that  the  agent,  if  anyone, 
was  the  proper  person  to  issue  bills  of  lading.  Whether  in  a 
particular  case  he  had  authority,  was  peculiarly  within  his  own 
knowledge.  By  executing  the  bills  he  represented  that  the  cir- 
cumstances did  authorize  him.  Now,  in  the  Clarkson  cases,  al- 
though it  is  said  that  L  was  not  "held  out"  as  having  authority, 
it  does  not  seem  to  have  been  disputed  that  L  was  the  proper 
person  to  sell  the  bonds,  if  they  were  to  be  sold.  The  spurious 
resolution,  so  far  as  appears,  did  not  direct  him  to  sell,  but  merely 
ordered  the  bonds  sold,  leaving  it  to  the  proper  officers  to  com- 
plete the  transaction.  No  question  apparently  was  raised  by 
either  party  or  suggested  by  the  Court  as  to  the  sufficiency  of  the 
power  of  attorney  signed  by  L.  In  other  words,  if  the  sale  of 
the  bonds  were  authorized,  as  the  issuance  of  the  bills  of  lading 
was  authorized  in  the  Batavia  Bank  case,  if  the  freight  had  been 
received,  L  was  empowered  to  carry  out  the  transaction,  as  the 
freight  agent  had  been  authorized  to  issue  bills.     In  the  one  case 

'Mechem  on  Agency  ^717. 
2(i887)  106  N.  Y.  195. 
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the  agent  by  implication  only  represented  that  he  had  authority 
and  the  principal  was  held;  in  the  other  he  explicitly  did  so  by 
presenting  the  forged  resolution.  And  yet  in  this  stronger  case 
the  Court  held  the  principal  not  bound. 

It  might  be  said  that  this  discussion  merely  takes  issue  with 
the  Court  upon  the  facts.  But  all  the  facts  which  formed  the 
basis  of  the  decision  are  set  forth  fully  and,  as  seems  legitimate, 
we  have  rather  attempted  to  criticise  the  conclusions  of  law 
drawn  from  them  upon  the  grounds  of  business  policy  as  well 
as  upon  technical  reasoning.  In  brief,  it  appears  to  the  writer 
that  the  rule  adopted  was  inequitable  and  it  is  to  be  hoped  that  it 
will  not  be  extended. 

Frederick  Dwight. 
New  York. 


THE  RIGHTS   OF  THE  TRUSTEE  UNDER  SECTION 
67A    OF   THE   NATIONAL   BANKRUPTCY   ACT. 

The  National  Bankruptcy  Act  of  1898  contains  a  provision 
that  has  no  parallel  in  its  English  or  American  predecessors. 
This  is  to  be  found  in  Section  67a,  which  is  as  follows: 

"Claims,  which,  for  want  of  record  or  other  reasons  would  not  have 
been  valid  liens  as  against  the  claims  of  the  creditors  of  the  bankrupt, 
shall  not  be  valid  liens  as  against  his  estate." 

In  connection  with  this  should  be  read  Section  70,  subdivis- 
ion 5,  whereby  the  Trustee  is  vested  with  the  title  of  the  bank- 
rupt to  all  property  which,  prior  to  the  filing  of  the  petition,  he 
could  by  any  means  have  transferred  or  which  might  have  been 
levied  upon  and  sold  under  judicial  process  against  him. 

As  might  have  been  expected,  a  difference  of  opinion  soon 
arose  among  the  different  Federal  Courts  concerning  the  effect 
and  purpose  of  this  Section.  In  some  of  the  Middle  and  Western 
Circuits  it  has  been  held  that,  within  the  scope  of  Section  67a, 
and  in  the  light  of  Section  70  (5),  the  trustee  in  bankruptcy  has 
the  status  of  an  innocent  purchaser  for  value;1  and  that,  ac- 
cordingly, an  unrecorded  mortgage  is  void  as  against  him;  though 
it  would  have  been  valid  as  against  the  general  or  judgment 
creditors  of  the  bankrupt.1  The  doctrine  of  these  decisions  is 
stated  by  Waddill,  J.,  in  In  re  Thorp,  where  he  says  that  the 
purpose  of  Sections  67a  and  70  (5),  "clearly  was  to  invalidate 
all  such  liens,  and  to  this  extent,  to  affect  and  rid  of  encum- 
brances the  property  passing  to  the  trustee." 

Apparent  basis  for  this  view  is  to  be  found  in  the  obiter  re- 
marks of  Mr.  Chief  Justice  Fuller,  in  Mueller  v.  Nugent3  that 
"the  filing  of  the  petition  [i.  e.  the  original  petition  for  an  ad- 
judication of  bankruptcy]  is  a  caveat  to  all  the  world,  and  in 
effect  an  attachment  and  an  injunction." 

The  contrary  view  is  thus  expressed  by  Wallace,  J.,  who 
spoke  for  the  Circuit  Court  of  Appeals  for  the  Second  Circuit: — 

"The  Bankruptcy  Act  does  not  vest  the  trustee  with  any  better  right 
or  title  to  the  bankrupt's  property  than  belongs  to  the  bankrupt  or  his 

1  In  re  Booth  (1900)  98  Fed.,  975;   3  Am.  B.  R.  574. 

*  In  re  Lukens  (1905)  138  Fed.  188;  14  Am.  B.  R.  683;  In  re  Thorp 
(1902)  130  Fed.  371,  12  Am.  B.  R.  195;  In  re  Pekin  Plow  Co.  (1901) 
in  Fed.  308;    7  Am.  B.  R.  369. 

1  (1901)  184  U.  S.  1. 
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creditors  at  the  time  when  the  trustee's  title  accrues.  The  present  act, 
like  all  preceding  bankrupt  acts,  contemplates  that  a  lien  good  at  that 
time  as  against  the  debtor  and  as  against  all  of  his  creditors  shall  remain 
undisturbed."1 

A  series  of  decisions  in  the  Western  and  Middle  Districts 
of  Pennsylvania,  may  be  of  interest.  In  In  re  Butierwick1  a  case 
of  an  unrecorded  conditional  bill  of  sale,  unaccompanied  by 
delivery  of  possession,  the  learned  Judge  rightly  said,  as  to  the 
trustee's  position,  "This  is  to  be  determined  by  the  local  law 
(Hewitt  v.  Berlin  Machine  Works)." 

But  a  year  later  the  learned  Judge  was  not  so  sure  about 
that.     In  English  v.  Ross,*  we  find  him  saying,  obiter: 

"The  position  of  the  trustee  in  this  respect  is  clearly  distinguishable 
from  that  of  an  assignee  for  the  benefit  of  creditors  under  the  State  Law, 
who  represents  only  the  assignor,  and  takes  subject,  to  existing  equities 
against  him  (Melloy's  Appeal  (1858)  32  Pa.  121,  129)  or  an  assignee  under 
the  bankruptcy  act  of  1867,  by  reason  of  the  new  provisions  which  have 
been  introduced." 

But  a  proper  inference  from  the  opinion  delivered  in  /;;  re 

Heckalhorn  *  wou  d  be  that  the   1906  resolution  of  this  same 

learned  Judge  was  to  return  to  the  course  plotted  by  the  Supreme 

Court  decisions,  which  are  based  on  the  reasoning  in  In  re  New 

York  Economical  Printing  Co.* 

It  is  believed  that  the  Supreme  Court,  in  the  cases  hereinafter 
referred  to,  has  settled  beyond  peradventure  all  questions  relat- 
ing to  the  construction  and  interpretation  of  Section  67a,  and 
established  the  views  so  well  expressed  by  Wallace,  J.,  in  the  case 
last  mentioned  above,  as  the  law  that  henceforth  should  govern 
all  the  Circuits.  Yet  the  subject  of  the  trustee's  relation  to  the 
outstanding  equitable  obligations  of  the  bankrupt,  while  highly 
academic  in  most  of  its  phases,  may,  possibly  with  profit,  prob- 
ably with  interest,  be  touched  upon  in  the  light  of  the  sharp 
difference  of  opinion,  barely  outlined  above,  regarding  the  con- 
struction of  this  unprecedented  statutory  provision.  At  all 
events,  such  a  review,  however  imperfect,  may  be  of  assistance 
in  illustrating  the  point  of  view  of  the  Supreme  Court  and  those 

'In  re  New  York  Economical  Printing  Co.  (1901)  no  Fed.  514; 
6  Am.  B  R.  615;  to  the  same  effect,  In  re  Cavagnaro  (1906)  143  Fed.  668; 
16  Am.  B.  R.  320;  Meyer  Bros.  Drug  Co.  v.  Pipkin  Co.  (1905)  136  Fed. 
396;    14  Am.  B.  R.  477;   In  re  U.  S.  Food  Co.  (1906)  15  Am.  B.  R.  329. 

*  (1904)  131  Fed.  371;  12  Am.  B.  R.  536. 

■  (1905)  140  Fed.  630;    15  Am.  B.  R.  370. 

4  (1906)  144  Fed.  499;    16  Am.  B.  R.  467. 

1  Supra. 
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Judges  of  the  lower  courts  whose  opinions  it  affirmed,  concerning 
this  section  of  our  Act. 

Such  a  review  of  necessity  takes  us  back  to  the  decisions 
under  the  English  Acts,  which  antedated  our  first  National 
bankruptcy  law,  and  which  served  as  a  model  for  its  framers. 

Under  these  earlier  English  Acts,  the  fiat  in  bankruptcy  is- 
sued out  of  Chancery,  directed  to  commissioners,  whose  duty 
and  power  it  was  to  summon  the  bankrupt  before  them,  to  gather 
in  his  personal  property  and  to  convey  it  by  deed  of  bargain  and 
sale,  enrolled  in  one  of  the  Courts  of  record  at  Westminster,  to 
assignees  elected  by  the  creditors.  The  grantees  named  in  this 
deed  were  thus  truly  the  assignees  of  the  personal  property  of  the 
bankrupt,  though  their  title  came,  of  course,  from  the  statute, 
and  not  the  deed.  The  sovereign  power  acted  directly  on  the 
title,  removing  it  from  the  bankrupt,  and  placing  it  in  the  as- 
signee. But  the  latter  took  only  what  the  bankrupt  had  to  give. 
"The  legislature,"  says  Cooke,  " considering  that  the  bankrupt 
has  been  guilty  of  a  fraud,  and  that  he  is  therefore  an  improper 
person  to  be  intrusted  any  more  with  the  management  of  his 
own  estate,  appoints  other  persons  in  the  place  of  the  bankrupt, 
to  whom,  for  the  safety  of  the  creditors,  the  commissioners  are 
to  convey  the  bankrupt's  effects." l 

Naturally  the  English  Courts  soon  had  to  decide  the  question 
of  the  status  of  the  assignees.  Did  they  take  the  bankrupt's  title 
to  his  property  as  any  other  purchaser  would  take  it,  namely,  all 
the  bankrupt's  rights  therein  and  no  more,  or  did  they  take  a 
higher  right  than  the  bankrupt?  In  one  instance,  held  the  Eng- 
lish Courts,  the  assignees  did  take  such  a  higher  right,  viz : — in  the 
case  of  a  conveyance  made  in  fraud  of  creditors.  The  same 
higher  right  is  possessed  to-day  by  the  trustee  in  bankruptcy. 

Later,  too,  the  assignees  acquired  the  right  to  recover  moneys 
paid  to  creditors  where  such  payments,  made  within  a  certain 
period  prior  to  the  bankruptcy,  and  under  certain  circumstances, 
needless  here  to  consider,  constituted  preferences.  The  modern 
trustee  in  bankruptcy,  whether  under  the  English  Act  of  1883, 
or  the  American  Act  of  1898,  is  also  possessed  of  the  same 
higher  rights.  The  American  trustee  also  has,  in  addition,  the 
higher  rights  conferred  by  Section  67a,  the  limits  of  which  will 
be  hereinafter  discussed.  The  English  trustee  possesses  a  like 
higher  right  under  the  English  Bills  of  Sale  Acts.2     Outside 

>  Cooke  on  Bankruptcy,  4th  ed.  (1799)  p.  283. 

2  See  Cookson  v.  Swire  (1884)  L.  R.  9  A.  C.  653;  Ringwood  on  Bank- 
ruptcy, 8th  Ed.  p.  94  ff. 
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of  such  cases  as  those,  for  over  two  centuries,  at  least,  the  English 
Courts  have  set  their  faces  against  all  attempts  on  the  part  of 
the  bankruptcy  assignees  to  pass  over  the  bounds  within  which 
the  bankrupt  by  his  own  engagements  had  confined  them. 
Space  permits  only  the  examination  of  a  few  of  the  many  re- 
ported cases  in  this  connection. 

For  example,  at  common  law,  the  products  of  the  wife's 
choses  in  action  vested  in  the  husband,  if  reduced  by  him  to 
possession  during  coverture.  It  was  several  times  urged  on  the 
Court  of  Chancery,  that  the  husband's  assignment  in  bank- 
ruptcy had  this  effect.  The  Court  in  1690  refused  its  ear  to  this 
doctrine.1  The  opposite  view  still  possessed  learned  Counsel, 
however,  so  it  was  again  presented  and  again  rejected  in  Gayer 
v.  Wilkinson  (1773),2  and  it  required  the  authority  of  Sir  William 
Grant,  M.  R.,  finally  to  free  the  unfortunate  feme  covert  from 
fear  of  her  husband's  assignee.3 

The  learned  Judge  said  in  part: 

"I  have  always  understood  the  assignment  from  the  commissioners, 
like  any  other  assignment  by  operation  of  law,  passed  his  rights  precisely 
in  the  same  plight  and  condition  as  he  possessed  them;  even  where  a 
complete  legal  title  vests  in  them,  and  there  is  no  notice  of  any  equity 
affecting  it,  they  take  subject  to  whatever  equity  the  Bankrupt  was  liable 
to.  This  shows  they  are  not  considered  purchasers  for  a  valuable  con- 
sideration in  the  proper  sense  of  the  words." 

The  Court  of  Chancery  in  several  reported  instances,  had 
before  it  cases  where  an  agreement  was  made  by  the  bankrupt 
to  give  a  mortgage  of  land  or  chattels,  and  before  the  consumma- 
tion of  the  agreement  the  adjudication  took  place,  and  cases 
where  the  mortgage  though  given  was  defective  in  point  of  form, 
and  the  defect  could  be  cured  by  the  execution  of  a  supplemental 
instrument.  Thus,  where  a  bankrupt  pledged  a  lease  orally, 
and  the  pledgee  filed  a  bill  for  the  sale  of  the  leasehold  estate, 
Lord  Loughborough  held  that  he  was  entitled  to  this  relief."  In 
another  case5  the  bankrupt  mortgaged  copyhold  land,  but  the 
surrender  was  not  presented  to  the  Lord  of  the  Manor.  The 
mortgagor  then  became  bankrupt  and  died.  After  his  death,  the 
surrender  was  tendered,  but  the  lord  refused  to  accept  it,  be- 
cause by  the  custom  of  the  manor  all  surrenders  were  to  be  void 
if  not  presented  within  twelve  months  after  they   were   made. 

1  Parker  v.  Dykes,  i  Eq.  Cas.  Abr.  fol.  54  PI.  6. 

2  Cited  1  Bro.  C.  C.  50. 

3  Mitford  v.  Mitford  (1803)  9  Ves.  87. 

«  Russell  v.  Russell  (1783)  1  Bro.  C.  C.  269. 
6  In  Taylor  v.  Wheeler  (1706)  2  Vern.  564. 
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The  Court  held  that  the  surrender  should  be  performed,  and 
said: 

"Yet  it  would  not  do  to  extend  a  penal  law  in  a  court  of  equity  to 
the  prejudice  of  the  plaintiff,  who  was  m  the  nature  of  a  purchaser  by  a 
defective  conveyance,  and  had  contracted  and  agreed  for  a  security  on 
those  lands,  which  the  other  creditors  had  not;  *  *  *  and  against 
the  bankrupt  himself  the  plaintiff  had  a  plain  equity." 

Again,  under  the  early  acts,  title  passed  to  the  assignees  as 
of  the  date  of  the  act  of  bankruptcy,  however  secret  it  might  be. 
In  Billon  v.  Hyde l  a  payment  made  by  the  bankrupt  after  the 
commission  of  a  secret  act  of  bankruptcy,  but  before  the  docket 
was  struck,  was  recovered  at  law  by  the  assignees.  Lord  Hard- 
wicke,  by  reasoning  which  would  have  been  a  credit  to  any  of 
his  mediaeval  predecessors,  but  at  which  a  highly  practical  lawyer 
like  Lord  Halsbury  would  be  aghast,  held  that  the  money  was 
impressed  with  a  trust,  and  could  be  recovered  in  equity.  In 
Collet  x.DeGolls2  Lord  Talbot  held  that  a  second  mortgage,  taken 
after  the  secret  act  of  bankruptcy,  could  be  tacked,  but  this  de- 
cision was  criticised,  by  so  sound  a  Chancery  Judge  as  Lord 
Redesdale,3  and  by  Lord  Erskinc.* 

It  would  be  a  vain  task  to  discuss  here  all  the  old  English 
cases  on  this  subject.  Enough  to  satisfy  the  most  doubtful  will 
be  found  cited  in  Bac.  Abr.  Title  "Bankrupt,  F,"  and  Sir  William 
Grant,  M.  R.,  was  perfectly  safe  when  he  said,  in  1813,  that  the 
position  of  the  assignee  was  no  longer  open  to  discussion.8 

Three  later  English  cases,  however, present  points  of  interest: 

In  Ex  parte  Pollard,*  it  appeared  that  the  bankrupts  owned 
certain  land  in  Scotland,  and  were  indebted  to  Pollard.  They 
gave  Pollard  a  memorandum  to  the  efTect  that  the  land  should 
stand  as  security  for  the  debt,  and  deposited  the  title  deeds  with 
him.  This  memorandum  operated  as  a  mortgage  neither  under 
Scottish  nor  English  law,  and  it  appeared  that  the  Scottish  law 
did  not  recognize  our  equity  doctrine  of  an  equitable  mortgage. 
Pollard  filed  a  petition  praying  that  the  proceeds  of  the  sale  of  this 
land  be  applied  to  the  payment  of  his  debt.  The  Court  of 
Review  denied  the  petition.7  On  appeal,  the  Lord  Chancellor 
reversed  this  judgment,  and  said: 

'  (1749)  1  Ves.  Sr.  327. 

'  ('734)  Cases  Temp.  Talbot  65. 

»  Latouche  t.  Lord  Dunsanv  (1803)  1  Sch.  &  Lefroy,  137. 

*  Ex  parte  Herbert  (1806)  12  Ves.  183. 
•Grant  v.  Mills  (1813)  2  V.  &  B.  306. 

•  Mont  &  Chitty,  23Q. 

T  (l837)  3  Mont.  &  Ayrton  340. 
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"If,  indeed,  the  law  of  the  country  where  the  land  is  situate  should 
not  permit  or  not  enable  the  defendant  to  do  what  the  Court  might 
otherwise  think  it  right  to  decree,  it  would  be  useless  and  unjust  to 
direct  him  to  do  the  act;  but  when  there  is  no  such  impediment  the 
courts  of  this  country,  in  the  exercise  of  their  jurisdiction  over  contracts 
made  here,  or  in  administering  equities  between  parties  residing  here, 
act  upon  their  own  rules,  and  are  not  influenced  by  any  consideration 
of  what  the  effect  of  such  contracts  might  be  in  the  country  where  the 
lands  are  situated,  or  of  the  manner  in  which  the  courts  of  such  countries 
might  deal  with  such  equities. 

"The  only  parties  resisting  the  creditor's  claim  are  the  assignees, 
who  are  bound  by  all  the  equities  which  affect  the  bankrupts.  To  deny 
to  the  creditor  the  benefit  of  this  security  would  be  an  injustice  which, 
if  unavoidable,  would  be  much  to  be  regretted.  In  giving  effect  to  it,  I 
act  upon  the  well  known  rules  of  equity  in  this  country,  and  do  not 
violate  nor  interfere  with  any  law  or  rule  of  property  in  Scotland,  as  I 
only  order  that  to  be  done  which  the  parties  may  by  that  law  lawfully 
perform." 

A  similar  state  of  facts  arose  in  Ex  parte  Hollhausen,1  the  land 
being  located  in  Shanghai.  The  Court  held  that  the  security 
should  be  enforced.     James,  L.  J.  said: 

"I  myself,  do  not  believe  that  there  is  any  law  in  any  civilized 
country  in  the  world  which  says  that  any  party  to  such  a  contract,  properly 
evidenced,  is  not  bound  by  it.  If  that  is  so.  the  debtors  were  personally 
bound  by  the  contract  at  the  moment  when  their  liquidation  commenced. 
They  ought  to  have  fulfilled  it;  and  that  a  bill  would  have  been  filed 
against  them  in  this  country  to  have  compelled  them  to  do  so,  is  beyond 
all  question.  In  this  country,  in  an  English  bankruptcy,  the  trustee 
stands  in  exactly  the  same  position  as  the  bankrupt  himself  stands  in, 
and  therefore  his  trustee  is  bound  to  perform  the  contract  in  exactly  the 
same  way  as  he  himself  was  bound  to  perform  it." 

Mellish,  L.  J.,  said: 

"It  appears  to  me  that  it  would  be  in  the  highest  degree  unjust  to 
resort  to  a  foreign  law  for  the  purpose  of  making  the  security  bad,  because 
the  foreign  law  is  ignorant  of  any  such  security,  and  when  nobody  can 
tell  exactly  what  the  effect  of  the  security  would  be  according  to  the 
foreign  law.  Therefore  I  think  this  case  can  fairly  be  decided  upon 
this  ground,  that  looking  at  the  nature  of  the  security  that  was  given, 
and  looking  at  the  letter  of  the  30th  of  October,  1872,  by  which  the 
deeds  were  deposited,  and  which  was  written  in  London  and  posted  in 
London,  this  ought  to  be  construed  as  an  English  security. 

"But  supposing  this  is  not  so,  I  also  agree  in  the  ground  that  has 
been  taken  by  the  Lord  Justice  that  this  contract  was  personally  binding 
upon  those  who  signed  the  agreement  to  deposit  the  deeds,  and  who 
signed  it  as  a  personal  contract.  It  is  binding  upon  them;  and  I  think 
the  rule  of  law  is,  that  as  it  is  personally  binding  upon  them,  it  should 
be  carried  out  as  against  their  trustee  after  they  have  become  bankrupts 
or  liquidating  debtors." 

Lastly  comes  In  re  Wallis,2  where  Wright,  J.,  held  that  the 
English  rule,  that  of  two  assignees  of  the  same  chose  in  action, 

1  (1874)  L.  R.  q  Ch.  App.  722. 

2  (1902)  1  K.  B.  719. 
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he  who  first  notifies  the  debtor  gets  title,  could  not  be  availed  of 
by  a  trustee  in  bankruptcy.  While  Wright,  J.,  was  undoubtedly 
sound  in  his  premise,  his  conclusion  seems  wrong.  If  the  bank- 
rupt could  at  any  time  perfect  his  title,  the  trutsee,  it  would  seem, 
had  equal  power. 

Such  is  and  was  the  law  of  England  on  this  subject.  The 
decisions  under  all  the  American  National  Bankruptcy  Acts, 
except  the  act  of  1898,  are  also  fairly  uniform  on  the  main  propo- 
sition, that  the  assignee  in  bankruptcy  takes  only  the  rights  of  the 
bankrupt,  save  only  in  the  cases  of  fraudulent  conveyances  and 
preferences,1  and  the  Supreme  Court  in  Yeatmau  v.  Savings 
Institution2  decided  under  the  Act  of  1867,  set  the  matter  finally 
at  rest. 

The  mention  of  the  last  case  leads  us  directly  to  Section  67a 
of  our  present  Act.  For,  in  the  writer's  opinion,  that  case  was, 
with  the  cases  following  it,  the  cause  of  the  appearance  of  this 
provision  in  our  present  Act.  In  connection  with  the  growth 
of  bankruptcy  law  in  this  country,  should  be  considered 
the  policy  of  the  American  States  to  make  void  as  against 
creditors,  conditional  bills  of  sale  and  chattel  mortgages  which 
have  not  been  duly  filed  or  recorded  as  the  case  may  be,  in  cases 
where  delivery  of  the  chattels  covered  thereby  has  not  been 
transferred  to  the  mortgagee  or  vendee.  These  statutes  have  a 
raison  d'etre  founded  on  English  common  law  and  the  Elizabethan 
Statute  relating  to  fraudulent  conveyances,  and  their  genealogy 
may  be  traced  back,  it  is  conceived,  to  the  famous  Twyne's  Case3 
where  it  was  resolved  by  the  Court  that  in  case  of  a  sale  of  chattels 
the  retention  of  possession  by  the  vendor  or  donor  is  a  badge  of 
fraud.     Among  the  signs  and  marks  of  fraud,  the  Court  noted : 

"The  donor  continued  in  possession  and  used  the  goods  as  his  own 
and  by  reason  thereof  he  traded  and  trafficked  with  others  and  defrauded 
and  deceived  them." 

And  Lord  Coke,  in  his  inimitable  manner,  gives  the  reader 
this  advice: 


1  Mitchell  v.  Winslow  (1843)  2  Story,  630;  Fed.  Case  9673;  Brett  v. 
Carter  (1875)  2  Lowell,  458;  Fed.  Case  1844;  Stovers.  Kennedy  (1878) 
Fed.  Case  135 10;  Wadsworth  v.  Tyler  (1868)  Fed.  Case  17032;  In  re 
Wood  (1871)  Fed.  Case  17937;  Douglas  v.  Vogeler,  6  Fed.  Rep.  53;  In  re 
Perrin  (1873)  7  N.  B.  R.,  283,  Fed.  Case  10995;  Gattman  v.  Honea  (1875) 
12  N.  B.  R.,  493,  Fed.  Case  5271;    Burdick  v.  Jackson  (1876)  7  Hun  488. 

2  (1877)  95  U.S.  764. 

3  (1602)  3  Coke's  Reports  80. 
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"Immediately  after  the  gift  take  possession  of  the  goods,  for  con- 
tinuance of  possession  in  the  donor  is  a  sign  of  trust." 

The  long  line  of  cases  and  the  conflicts  between  them,  arising 
out  of  the  decision  in  Twyne's  case,  are  well  summarized  in 
Bump  on  Fraudulent  Conveyances,1  and  it  can  be  asserted  with 
confidence  that  the  early  legislators  in  the  various  American 
States  had  in  mind  this  learning  when  they  framed  the  Acts  for 
the  filing  of  chattel  mortgages  and  conditional  bills  of  sale. 

This  theory  of  the  origin  of  these  American  Statutes  is  doubt- 
less not  novel.  It  is  here  asserted  with  the  greater  confidence 
because  Lord  Blackburn,  an  acknowledged  master  of  this  branch 
of  law,  attributed  a  similar  origin  to  the  first  English  Bills  of 
Sale  Act,  that  of  1854.'  He  points  out  that  under  the  common 
law  doctrine,  founded  on  Twyne's  Case,3  there  was  only  a  pre- 
sumption of  fraud  in  the  case  of  a  sale  of  chattels  unaccompanied 
by  delivery,  and  concludes  that  the  object  of  the  Statute  was 
the  cure  of  certain  evils  that  arose  under  the  operation  of  such 
a  rule.  It  is,  accordingly,  provided  in  the  present  English  Bills 
of  Sale  Act  of  1878  (as  amended  by  the  Acts  of  1882,  1890,  and 
1 891)  that  an  instrument  covered  by  the  terms  of  the  Statute, 
and  unregistered  as  therein  provided,  shall  be  void  as  against 
the  assignor's  trustee  in  bankruptcy  as  well  as  against  his  credi- 
tors.4 

Thus  the  New  York  statute 5  is  as  follows : 

"Every  mortgage  or  conveyance  intended  to  operate  as  a  mortgage 
of  goods  and  chattels  *  *  *  which  is  not  accompanied  by  an  im- 
mediate delivery,  and  followed  by  an  actual  and  continued  change  of 
possession  of  the  things  mortgaged,  is  absolutely  void  as  against  the 
creditors  of  the  mortgagor  and  as  against  subsequent  purchasers  and 
mortgagees  in  good  faith,  unless  the  mortgage  or  a  true  copy  thereof  is 
filed  as  directed  in  this  article." 

The  statutes  in  most  of  the  other  States  are  very  similar,  so 
that  any  one  of  those  statutes  may  be  said  to  express  the  general 
policy  of  this  country.6 

Under  the  Massachussetts  Insolvency  Act  the  Supreme 
Court  of  that  Commonwealth  held  that  an  unregistered  chattel 

1  4th  Ed.  Chap.  V. 

2 Cookson  v.  Swires  (1884)  L.  R.,  9  A.  C.  653,  664. 
3  Supra. 

«  Section  8.  A  similar  provision  was  in  the  Act  of  1854.  See  Lord 
Blackburn's  opinion  in  Cookson  v.  Sivires,  supra. 

8  Lien  law,  Laws  of  1897,  Chap.  418,  Sec.  90,  No.  1. 
6  See  Jones  on  Chattel  Mortgages,  Ch.  VI. 


570  COLUMBIA  LAW  REVIEW. 

mortgage  was  void  as  against  the  assignee  in  bankruptcy  and 
the  reason  of  this  decision  is  stated  by  Hoar,  J: 

"At  common  law  a  mortgage  of  personal  property  without  delivery 
would  stand  on  no  better  ground  than  any  other  sale,  and  the  policy  of 
the  law  in  requiring  registration  could  hardly  be  made  effectual  under 
the  provisions  of  the  insolvent  law  if  assignees  were  not  allowed  to  take 
for  the  benefit  of  creditors  property  which  the  creditors  themselves 
might  have  taken  on  execution,  or  which  the  debtor  might  have  con- 
veyed to  them  in  satisfaction  of  their  debts."1 

When  the  case  of  Yeatman  v.  The  Savings  Institution2  was 
argued  before  the  Supreme  Court,  the  American  Bar  doubtless 
thought  that  Bingham  v.  Jordon  would  be  followed,  in  view 
of  the  habitual  deference  of  the  Federal  Courts,  in  construing  the 
National  Bankruptcy  Act,  to  the  decisions  under  the  Massa- 
chusettts  State  Insolvency  Law;  but  the  Supreme  Court,  feeling 
bound  by  the  general  rule  that  a  trustee  in  bankruptcy  takes  no 
higher  rights  than  the  bankrupt  himself,  held  that  an  unfiled 
chattel  mortgage  was  valid  as  against  a  trustee  in  bankruptcy, 
although  void  as  to  creditors  up  to  the  moment  of  the  adjudica- 
tion of  bankruptcy. 

There  is,  however,  this  fundamental  difference  between  the 
two  statutes,  as  is  pointed  out  in  Denny  v.  Lincoln*  namely  that 
the  Massachusetts  Insolvency  Law,  which  was  before  the  Court 
in  Bingham  v.  Jordan,  contained  an  express  provision  that  the 
assignee  took  all  that  could  be  taken  by  the  creditors  on  an  exe- 
cution against  the  bankrupt.  However  that  may  be,  the  fact 
remains  that  the  Supreme  Court  in  the  Yeatman  case  and  those 
following  it.  laid  down  the  rule  that  a  trustee  in  bankruptcy  was 
bound  by  an  unfiled  chattel  mortgage  although  delivery  of  pos- 
session did  not  accompany  it,  and  although  the  creditors  of  the 
bankrupt  before  the  adjudication  would  not  have  been  bound  by 
it  under  the  common  law  principles.  One  does  not  require 
much  of  the  historical  sense  to  know  that  Section  67a  of  our 
present  Act  was  intended  to  accomplish  what  the  Supreme  Court 
had  refused  to  do,  namely,  add  to  the  rights  of  the  assignee  over 
those  of  the  bankrupt, — in  addition  to  the  right  to  avoid  fraudu- 
lent conveyances  and  the  right  to  recover  preferences — the  right 
to  take  into  his  own  control  property  which  had  been  conveyed 
under  an  instrument  which  for  want  of  registration  or  filing,  was, 
under  the  State  Law,  available  to  the  general  creditors  of  the 
bankrupt. 

1  Bingham  v.  Jordan  (1861)  1  Allen  373. 

2  Supra. 

8  (1847)  13  Metcalf  200. 
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In  but  few  of  the  States  is  an  unrecorded  mortgage  of  land 
void  as  against  any  one  save  an  innocent  purchaser  for  value.1 
In  any  State  that  belongs  to  this  small  class,  Section  67a  would 
apply  to  an  unrecorded  mortgage  of  real  estate.  In  the  majority 
of  States,  the  rule  is  as  it  obtains  in  New  York,  that  an  unre- 
corded mortgage  of  real  property  is  valid  as  against  everyone  save 
an  innocent  purchaser  for  value,2  and  that  a  judgment  creditor 
does  not  occupy,  within  the  meaning  of  the  statute,  the  position 
of  a  purchaser  for  value.3  In  such  a  State  Section  67a  cannot 
apply  to  an  unrecorded  real  estate  mortgage  unless  this  section 
confers  upon  the  trustee  the  rights  of  an  innocent  purchaser  for 
value,  as  was  held  in  In  re  Booth,  supra.  The  contrary  to  this 
has  been  squarely  held  elsewhere  as  well  as  in  the  northern 
District  of  New  York.4  The  latter  case  is  especially  interest- 
ing, in  view  of  the  fact  that  Judge  Ray,  who  decided  it,  was  a 
member  of  Congress  at  the  time  of  the  passage  of  the  Act  of 
1898,  and  entertained,  after  his  elevation  to  the  Bench,  views 
regarding  the  construction  of  Section  67a,  which  were  decidedly 
at  variance  with  the  law  as  enunciated  by  the  Circuit  Court  of 
Appeals  in  In  re  New    York  Economical  Printing  Co.b 

Section  60b  of  the  Act,  relating  to  preferences,  provides  that 
the  four  months'  period  within  which  a  transfer  shall  constitute 
a  preference,  shall  not  expire  until  four  months  after  the  date  of 
the  recording  or  registering  of  the  transfer  "if  by  law  such  re- 
cording or  registering  is  required."8  In  In  re  Hunt,  it  was  held  by 
Ray,  J.,  that  a  mortgage  of  real  estate  in  New  York,  takes  effect, 
for  the  purpose  of  computing  the  four  months'  period,  at  once 
upon  its  execution  without  reference  to  its  recording.  The 
learned  Judge,  after  citing  Section  241  of  the  Real  Property  Law 
above  quoted,  said: 

"In  New  York  the  registering  or  recording  of  a  mortgage  on  real 
estate  is  not  required  in  order  to  give  it  validity  as  against  the  mortgagor, 
or  general,  or  even  judgment  creditors;  consequently  recording  is  not 
required  to  give  it  validity  as  against  the  trustee  in  bankruptcy." 

1  See  Jones  on  Mortgages,  Section  465. 

2  N.  Y.  Real  Property  Law,  Section  241. 

3  Jones  on  Mortgages,  6th  Ed.  Section  462;  In  re  U.  S.  Food  Co. 
(1906)  15  Am.  B.  R.  329;  In  re  Hunt  (1905)  139  Fed.,  283;  14  Am.  B.  R. 
416;  Jackson  v.  Dubois  (1808)  4  Johns,  216;  Obermeyer  v.  Jung  (1900) 
51  App.  Div.,  247;    Weaver  v.  Edwards  (1886)  39  Hun.  233. 

*  In  re  U.  S.  Food  Co.,  supra;  and  In  re  Hunt,  supra. 

6  Supra.  See  In  re  Beede  (1903)  126  Fed.  853,  in  which  the  learned 
Judge  follows  with  avowed  distaste  the  decision  of  the  Circuit  Court  of 
Appeals. 

8  Supra. 
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Speaking  of  the  amendments  of  February  5,  1903,  which 
resulted  in  Section  60b  standing  as  above  quoted,  he  referred 
to  the  fact  that  when  these  amendments  were  introduced  in  the 
House,  they  contained  after  the  word  above,  "required"  the 
words,  "or  permitted,  or  if  not,  from  the  date  when  the  benefi- 
ciary takes  notorious,  exclusive  or  continuous  possession  of  the 
property  transferred." 

"Had  the  section  become  a  law  in  this  form"  (continued  the  Judge) 
"the  ending  of  the  amendment  would  have  been  'if  by  law  such  register- 
ing or  recording  is  required  or  permitted,'  etc.;  in  such  case  there  would 
be  no  contention  here  on  this  subject.  *  *  *  The  senate  struck 
out  the  words  'or  permit,'  etc.  above  quoted.  Did  it  regard  thtse  words 
as  surplusage?     This  court  thinks  not." 

He  then  expressed  his  regret  that  the  amendment  did  not 
become  a  part  of  the  Act,  but  very  sensibly  added; 

"However,  Courts  must  administer  the  law  as  they  find  it." 

We  now  come  to  the  broader  field  for  the  operation  of  Sec- 
tion 67a,  namely,  the  cases  of  unfiled  chattel  mortgages  and 
conditional  bills  of  sale,  covering  property  the  possession  of  which 
remains  in  the  mortgagor  or  vendor,  as  the  case  may  be. 

When  the  case  of  the  New  York  Economical  Printing  Co. 
was  before  the  Circuit  Court  of  Appeals  for  the  Second  Circuit, 
there  was  wide  difference  of  opinion  as  to  the  effect  of  certain 
apparently  conflicting  decisions  of  the  New  York  Court  of  Ap- 
peals. Many  of  the  New  York  Bar  were  of  opinion  that  a  credi- 
tor to  obtain  the  advantage  conferred  upon  him  by  the  provision 
of  the  New  York  Lien  Law,  above  quoted,  must  first  reduce  his 
claim  to  judgment.  And  so  the  Circuit  Court  of  Appeals  held 
that  the  trustee  couW  maintain  an  action  to  recover  property 
delivered  under  an  unfiled  chattel  mortgage  in  New  York  only 
for  the  benefit  of  such  creditors  as  had  obtained  judgments  prior 
to  the  adjudication  of  bankruptcy.  The  Court  thus  spoke 
through  Wallace  J.: 

"The  Bankruptcy  Act  does  not  vest  the  Trustee  with  any  better 
right  or  title  to  the  bankrupt's  property  than  belongs  to  the  bankrupt  or 
to  his  creditors  at  the  time  when  the  trustee's  title  accrues.  The  present 
act,  like  all  preceding  bankrupt  acts,  contemplates  that  a  lien  good  at 
that  time  as  against  the  debtor  and  as  against  all  of  his  creditors  shall 
remain  undisturbed.  If  it  is  one  which  has  been  obtained  in  contraven- 
tion of  some  provision  of  the  act,  which  is  fraudulent  as  to  creditors,  or 
invalid  as  to  creditors  for  want  of  record,  it  is  invalid  as  to  the  tr  ist.ee; 
and  if  it  is  one  which  was  invalid  as  to  some  particular  creditor,  though 
valid  as  to  other  creditors,  the  trustee  is  in  certain  cases  subrogated  to 
the  rights  of  that  creditor.     The  provisions  which  have  been  quoted  do 
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not  necessarily  touch  a  lien  which  at  the  date  of  the  adjudication  of 
bankruptcy  was  valid  as  to  the  bankrupt  and  could  not  then  be  disturbed 
by  any  of  his  creditors.  The  lien  of  the  present  mortgage  would  not 
have  been  valid  as  against  the  claims  of  the  creditors,  within  the  terms 
of  subdivision  "a"  if  the  creditors  had  obtained  the  right  to  question  it, 
but  otherwise  it  was  valid.  *  *  *  We  think  these  provisions 
ought  not  to  be  extended  by  construction  to  cover  cases  which  are  not 
distinctly  within  their  terms  for  the  purpose  of  subverting  liens  which 
have  originated  in  good  faith,  which  have  remained  unchallenged  at  the 
time  of  the  commencement  of  the  bankruptcy  proceedings,  and  which 
no  creditor  of  the  bankrupt  could  ever  have  attacked  successfully  except 
at  the  option  of  the  debtor.  We  conclude,  that,  except  as  to  the  Reilly 
judgment,  the  lien  of  the  mortgage  was  valid  and  that  the  trustee  is 
entitled  only  to  the  amount  of  that  judgment  out  of  the  proceeds  in  the 
registry  of  the  Court." 

To  the  view  announced  in  this  case  the  learned  Court  and 
its  subordinates  in  its  Circuit  have  steadily  adhered.1 

And  this  is  also  the  view  of  the  Supreme  Court,  which  has  of 
late  unequivocally  held,  as  well  as  declared,  the  law  to  be  that 
the  trustee  takes  no  higher  rights  than  the  bankrupt  except  in 
three  classes  of  cases:' 

(i)     Cases  of  conveyances  in  fraud  of  creditors. 

(2)  Cases  of  preferences  made  void  by  the  Bankrupt  Act. 

(3)  Cases  of  conveyances  and  obligations  to  which  the  bankrupt 
was  a  party,  which,  under  the  statutes  of  the  state  which  have  application 
in  the  premises  by  reason  of  the  location  of  the  subject  matter  or  residence 
of  the  parties,  must  be  recorded  or  filed,  and  in  default  thereof,  are  void 
or  voidable  as  against  the  creditors  of  the  bankrupt. 

Hewitt  v.  Berlin  Machine  Works  came  up  from  New  York 
and  was  the  case  of  an  unfiled  conditional  bill  of  sale.  The 
lower  Court  held  that  the  trustees  took  no  title,  and  the  Supreme 
Court,  following  the  decision  of  the  Circuit  Court  of  Appeals  in 
the  Printing  Company  case  affirmed  the  judgment,  saying: 

"We  concur  in  this  view,  which  is  sustained  bv  the  decisions 
under  previous  bankruptcy  laws.  Winsor  v.  McClellan  (184,3)  2  Storv  402; 
Donaldson  v.  Farwell,  (1876)  03  U.  S.  631;  Yeatman  v.  Savings  Institu- 
tion (1877)  95  U.  S.  764;  and  is  not  shaken  by  a  different  result  in  cases 
arising  in  Stales  by  whose  laws  conditional  sales  are  void  as  against  creditors." 

Thompson  v.  Fairbanks3  and  Humphrey  v.  Talman,*  involved 
the   question   whether  the   taking   possession   of   after-acquired 

1  In  re  Garcewich  (1902)  n<;  Fed  87;  In  re  Beede  (1903)  126  Fed. 
853;  In  re  Hinsdale  (1901)  rn  Fed.  502;  7  Am.  B.  R.  85.  In  re  Inter- 
national Mahogany  Co.  C.  C.  A.,  Second  Circuit,  May  22,  1906,  not  yet 
reported. 

2  Hewit  v.  Berlin  Machine  WTorks  (1004)  194  U.  S.  296;   Thompson  v. 
airbanks  (1005)  196  U.  S.  516;    Humphrey  v.  Tatman  (1905)  198  U.  S. 

91;    York  Mfg.  Co.  v.  Cassell  (1906)  201  U.  S.  344. 

*  Supra. 

*  Supra. 
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property  by  the  creditor  under  the  terms  of  the  mortgage,  though 
against  the  wishes  and  protest  of  the  bankrupt,  was  good  against 
the  trustee  in  bankruptcy.  In  each  case  the  Court  held  that  as 
it  viewed  the  State  law  this  assumption  of  possession  was  valid 
against  the  trustee,  because  in  the  absence  of  the  bankruptcy  it 
would  have  been  valid  against  the  creditors. 

In  Humphrey  v.  Taiman,  the  Court,  speaking  through  Mr. 
Justice  Holmes,  said: 

' '  The  question  then  is  one  of  Massachusetts  law,  and  unfortunately 
the  decision  does  not  leave  us  free  from  doubt  upon  that  point.  If 
hereafter  the  Supreme  Court  of  the  State  should  adopt  a  different  view 
from  that  to  which  we  have  been  driven,  this  case  would  cease  to  be  a 
precedent     *     *     *." 

As  the  Supreme  Court  of  Massachusetts  says  that  taking  possession 
under  the  mortgage  within  four  months  would  be  valid  as  against  the 
trustee  in  bankruptcy  but  for  supposed  peculiarities  of  the  present 
bankruptcy  law,  and  as  Thompson  v.  Fairbanks  (1905)  196  U.  S.  516, 
although  distinguishable  from  the  present  case,  decides  that  it  is  valid 
under  the  present  bankruptcy  law  if  good  by  the  laws  of  the  State  it 
follows  that  the  mortgagee  was  entitled  to  keep  his  goods  and  that  the 
judgment  against  him  was  wrong." 

In  York  Mfg.  Co.  v.  Cassel,1  which  came  up  from  Ohio, 
the  Court  said  through  Mr.   Justice  Peckham: 

"  The  law  of  Ohio  says  the  conditional  sale  contract  was  good  between 
the  parties,  although  not  filed.  In  such  a  case  the  trustee  in  bankruptcy 
takes  onlv  the  rights  of  the  bankrupt,  where  there  are  no  specific  liens, 
as  already  stated  *  *  *.  In  this  case,  under  the  authorities 
already  cited,  the  York  Manufacturing  Company  had  the  right,  as  between 
itself  and  the  trustee  in  bankruptcy,  to  take  the  property  under  the 
unfiled  contract  with  the  bankrupt  and  the  adjudication  in  bankruptcy 
did  not  operate  as  a  lien  upon  this  machinery  in  favor  of  the  trustee  as 
against  the  York  Manufacturing  Company." 

The  question  whether  a  lien  or  conveyance  is  void  as  against 
the  Trustee  for  want  of  record  or  for  other  reasons,  is,  under  these 
decisions,  solely  one  of  State  law.  No  new  principle  of  bank- 
ruptcy law  has  been  forced  on  us  by  legislation,  and  any  Bank- 
ruptcy Court  that  pins  itself  to  the  State  law  will  make  no  wrong 
decision  under  Section  67a,  although,  perchance,  it  may  mistake 
the  State  Law. 

An  amusing  instance  of  such  a  mistake  has  already  occurred. 
Both  Mr.  Referee  Prentiss2  and  the  New  York  Court  of 
Appeals3  have  decided  that  the  Law  of  New  York  was  not  as 
Wallace  J.,  and  his  associates,  in  the  Printing  Company  case, 
construed  it  to  be,  and  that  in  fact  it  was  not  necessary  for  a 

1  Supra 

2  In  re  Met.  Store  Co.  (1905)  15  Am.  B.  R.  119. 
3Skilton  v.  Coddington  (1906)  185  N.  Y.  So. 
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creditor  to  reduce  his  claim  to  judgment  before  attacking  the 
mortgage. 

It  is  a  fair  prediction  that  the  Circuit  Court  of  Appeals, 
should  the  question  come  up  again,  would,  in  view  of  the  de- 
cision in  Skilton  v.  Coddington,  reach  a  result  different  from  that 
reached  in  the  case  of  the  Economical  Printing  Company,  but 
the  principle  of  that  case  would  not  thereby  be  shaken. 

The  Thorp,  Lukens,  and  Booth  cases,  and  their  like,  it  is  sub- 
mitted, do  not  represent  the  law  of  Section  67a.  They  are  over- 
ruled cases  and  some  day  will  no  longer  appear  in  briefs  or  con- 
troversial writings.  And  the  Supreme  Court  in  York  Mfg.  Co.  v. 
Cassell,1  has  said  of  the  dictum  in  Mueller  v.  Nugent,2  that  it 
"was  made  in  regard  to  the  particular  facts  in  that  case."  As  the 
particular  facts  in  that  case  had  nothing  to  do  with  the  status  of 
the  trustee  in  any  way  whatsoever,  may  we  not  hope  that  the 
Mueller  case  will  hereafter  be  cited,  at  least  in  that  regard,  for 
its  decision  only,  and  not  its  fustian? 

Garrard  Glenn. 

New  York. 

1  Supra. 

2  Supra. 
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NOTES. 

State  Regulation  of  the  Sale  of  Patent  Rights  and  Patented 
Artici  es. — It  is  obvious  that,  in  determining  the  extent  to  which  the 
police  power  will  justify  State  legislation  affecting  patent  rights  and  privi- 
leges, a  careful  distinction  must  be  made  between  the  patent  right  and  the 
patented  article  which  results  from  the  invention.  The  patent  right  is 
a  peculiar  kind  of  incorporeal  property,  Stephens  v.  Cady  (1852)  14  How. 
528,  created  by  and  depending  for  its  very  existence  upon  an  exclusive 
grant  from  the  federal  government  to  the  patentee.  Gaylor  v.  Wilder 
(1850)  10  How.  477,  494;  Patterson  v.  Commonwealth  (Ky.  1875)  11 
Bush  311.  The  patented  article  on  the  other  hand  is  simply  a  part  of 
the  common  mass  of  property  existing  within  the  state,  differing  from 
other  corporeal  property  only  in  that  one  man  or  company  has  the 
exclusive  right  of  manufacture  and  sale.  Patterson  v.  Kentucky,  supra; 
Webber  v.  Virginia  (1880)  103  U.  S.  344. 

With  regard  to  state  police  regulation  of  the  sale  of  patent  rights, 
there  is  great  conflict  of  authority,  the  question  never  having  been 
passed  on  by  the  Supreme  Court  of  the  United  States.  In  several  juris- 
dictions the  courts  have  refused  to  uphold  even  the  slightest  exercise  of 
the  police  power  by  the  state  to  regulate  the  sale  of  patent  rights  as 
being  obstructive  of  the  rights  vested  in  the  patentee  under  a  federal 
power,  which  is  exclusive.  U.  S.  Const.  Art.  I,  Sec.  8.  Thus  statutes 
requiring  the  filing  or  submitting  for  examination  of  duly  authenticated 
copies  of  the  letters  patent  before  sale  of  the  patent  right,  Pegram  v. 
American  Alkali  Co.  (1903)  122  Fed.  1000;  Crittenden  v.  White  (1876) 
23  Minn.  24;  Wilch  v.  Phelps  (1883)  14  Neb.  134;  Hollida  v.  Hunt  (1873) 
70  III.  109,  or  the  issuance  of  a  license  to  sell,  Commonwealth  v.  Petty 
(Ky.  1895)  29  L.  R.  A.  786,  and  statutes  requiring  that  promissory  notes 
given  for  patent  rights  shall  indicate  such  fact  on  their  face,  Cranson  v. 
Smith  (1877)  37  Mich.  309;   Hollida  v.  Hunt  (1873)  70  111.  109;   Helm  v. 
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Bank  (1873)  43  Ind.  528  (substantially  overruled  in  Brechbill  v.  Randall 
(1885)  102  Ind.  528,  and  New  v.  Walker  (1886)  108  Ind.  365),  have  been 
held  unconstitutional. 

It  is  believed,  however,  that  the  better  authority  is  represented  by 
those  cases  allowing  a  reasonable  police  regulation  by  the  state.  It 
will  be  readily  recognized  that  patent  rights,  because  of  their  incorporeal 
and  elusive  nature  and  because  of  their  depending  solely  upon  a  grant 
from  Congress  for  their  very  existence,  readily  lend  themselves  as  a  class 
to  deceit,  and  have  been  for  this  reason  prolific  sources  of  fraud  and 
imposition.  See  Reeves  v.  Corning  (1892)  51  Fed.  774,  787;  Mason  v. 
McLeod  (1896)  57  Kan.  105;  Brechbill  v.  Randall  (1885)  102  Ind.  528. 
Now,  admitting  that  the  existence  of  an  "exclusive"  power  in  Congress 
does  not  entirely  preclude  the  state's  power  to  establish  ordinary  police 
regulations,  Patterson  v.  Kentucky  (1878)  97  U.  S.  501,  the  states  may 
readily  be  justified  in  legislation  directed  against  patent  rights  for  the 
purpose  of  preventing  fraud.  Consequently,  statutes  requiring  that 
promissory  notes  be  given  for  patent  rights  shall  indicate  such  fact  upon 
face,  Tod  v.  Wick  (1881)  36  Oh.  St.  370;  Herdic  v.  Roessler  (1881)  109 
N.  Y.  127;  Haskell  v.  Jones  (1878)  86  Pa.  173,  and  statutes  requiring 
in  addition  that  copies  of  the  letters  patent  should  be  filed  or  submitted 
for  examination  before  sale  is  allowed,  Mason  v.  McLeod,  supra;  Reeves 
v.  Corning,  supra;  New  v.  Walker  (1886)  108  Ind.  365,  should  be  upheld. 
In  support  of  this  view,  it  is  to  be  observed  that  the  sole  purpose  of  the 
patent  laws  is  to  secure  to  the  patentee  the  exclusive  right,  not  the  abstract 
right  to  make,  use  and  vend  the  invention.  In  re  Brosnaban  (1883)  18 
Fed.  62;  Jordan  v.  Overseers  (1831)  4  Ohio  294.  The  statutes  under 
discussion  in  the  cases  cited  in  no  way  interfere  with  the  exclusiveness 
of  the  right  of  sale,  but  simply  impose  such  regulations  upon  the  method 
of  its  exercise  as  are  reasonably  necessary  for  public  protection. 

With  respect  to  patented  articles  less  hesitation  has  been  encountered 
in  according  to  the  states  a  right  of  regulation.  It  is  universally  held 
that  the  state  may  impose  reasonable  police  regulations  upon  the  sale 
of  certain  classes  of  property,  even  though  such  classes  include  patented 
articles.  Thus,  statutes  prohibiting  the  sale  of  all  articles  of  a  dangerous 
character,  Patterson  v.  Kentucky,  supra;  Palmer  v.  State  (1883)  39  Oh. 
St.  236,  statutes  requiring  agents  to  take  out  licenses  before  selling 
articles  manufactured  in  another  state,  Webber  v.  Virginia,  supra,  stat- 
utes requiring  peddlers  to  take  out  a  license  before  selling  wares,  People 
v.  Russell  (1883)  49  Mich.  617,  and  statutes  requiring  those  practicing 
medicine  and  incidentally  selling  drugs  to  belong  to  the  medical  society, 
Jordan  v.  Overseers,  supra,  have  all  been  upheld  as  valid  statutes,  even 
though  the  sale  of  some  patented  articles  may  be  thereby  regulated. 

It  has  recently  been  held,  however,  that  a  statute,  requiring  that  all 
notes  given  in  payment  for  patented  articles  should  indicate  that  fact 
upon  face,  was  unconstitutional.  O^an  Lumber  Co.  v.  National  Bank 
(C.  C.  A.  1906)  145  Fed.  344.  This  result  is  reached  upon  the  ground 
that  patented  goods  are  not  so  separate  and  distinct  from  similar  unpat- 
ented goods  as  to  justify  legislation  in  respect  of  them  as  a  class,  a  position 
which  is  clearly  to  be  supported.  See  Webber  v.  Virginia,  supra.  The 
effect  is  to  declare  generally  against  state  regulation  of  patented  articles 
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other  than  that  which  is  incidental  to  a  general  regulation  of  the  class  of 
property  in  which  they  are  included.  This  reiteration  of  the  principles 
of  unjust  discrimination  cannot  affect  the  regulation  of  property,  itself 
forming  a  recognized  class.  It  seems  clear,  therefore,  that  the  decision 
should  not  be  taken  as  indicative  of  an  attitude  on  the  part  of  the  federal 
courts  adverse  to  the  provision  found  generally  in  our  states  requiring 
notes  given  for  patent  rights  to  contain  an  indication  of  that  fact,  the 
validity  of  which  has  so  divided  the  State  tribunals. 


Laches  as  a  Ground  for  Affirmative  Relief. — In  explanation  of 
the  doctrine  of  laches  it  has  frequently  been  said  that  "nothing  can  call 
forth  the  court  of  chancery  to  action  but  conscience,  good  faith  and 
reasonable  diligence."  Smith  v.  Clay  (1767)  Amb.  645;  Piatt  v.  Vattier 
(1835)  q  Pet.  405,  417.  This  statement,  in  so  far  as  it  creates  the  im- 
pression that  laches  may  arise  from  mere  lapse  of  time,  Tennyery  v. 
Ransom  (1898)  170  Mass.  303,  as  witnessed  in  the  view  that  the  reason 
beneath  the  doctrine  is  equity's  abhorrence  of  delay,  Wiggin  v.  Machine 
Co.  (1894)  68  N.  H.  14,  is  inadequate.  Oliver  v.  Piatt  (1845)  3  How. 
333;  Boyce  v.  Danti  (1874)  29  Mich.  146.  Laches,  properly,  is  found 
only  in  cases  where  the  defendant  has  been  prejudiced,  Gunton  v.  Carroll 
(1879)  101  U.  S.  426;  Att'y  Gen'l  v.  Algonquin  Club  (1891)  153  Mass. 
447,  as  by  incurring  expenditure,  Hulme  v.  Shreve  (1837)  4  N.  J.  Eq.  1 15, 
to  the  plaintiff's  knowledge,  Baltimore  etc.  Ry.  Co.  v.  Strauss  (1872)  37 
Md.  237,  or  by  the  occurrence  of  events  which  destroy  or  impair  evidence. 
MacKnight  v.  Taylor  (1843)  1  How.  161;  Loomis  v.  Brush  (1877)  36 
Mich.  40.  And  in  the  majority  of  cases  which  adopt  mere  delay  as 
sufficient  some  such  element  is  found  to  exist.  See  Bassett  v.  Company 
(1867)  47  N.  H.  426.  Where  not  found,  the  discretion  of  the  court  is 
almost  universally  restricted  to  seeking  analogies  in  the  statute  of  limi- 
tations, Ferson  v.  Sanger  (1845)  Fed.  Cas.  No.  4,751,  although  some 
courts  seem  to  have  adopted  a  ten  year  rule  for  such  cases.  Flemmingv. 
Reed  (1872)  37  Tex.  152.  Both  these  practices  rest  upon  the  probability 
arising  from  long  lapse  of  time  that  a  claim  has  been  settled  and  evidence 
of  such  settlement  lost.  Loomis  v.  Brush,  supra.  So,  when  circum- 
stances are  shown  which  render  it  improbable  that  such  evidence  ever 
existed,  the  court  will  refuse  to  apply  strict  limitations  not  expressly 
binding  upon  it,  and  will  grant  its  relief  beyond  such  periods.  Glasscock 
v.  Nelson  (1861)  26  Tex.  150.  It  is,  therefore,  evident  that  the  true 
touchstone  of  the  doctrine  of  laches  is  to  be  found  not  in  the  abhorrence 
of  delay  but  in  the  fear  of  doing  injustice. 

But  a  discovery  of  the  motive  underlying  the  doctrine  leaves  unsettled 
the  more  interesting  question  of  the  extent  to  which  it  may  properly  be 
used.  In  a  recent  case  a  court  of  equity  has  held  that  failure  by  a  ward 
to  seek  an  account  for  nine  years  and  until  the  death  of  his  guardian, 
was  ground  for  enjoining  suit  against  the  estate  of  the  bond  surety,  the 
guardian's  representatives  being  unable  to  account  for  lack  of  evidence. 
The  result  was  reached  on  the  ground  of  the  laches  of  the  plaintiff  at 
law,  no  fraud  being  shown.  Clark  v.  Chase  (Me.  1906)  64  Atl.  493.  This 
raises  squarely  the  question  whether  equity  will  interfere  with  a  party's 
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legal  rights  because  he  has  delayed  in  availing  himself  of  them.  The 
existence  of  statutes  of  limitation,  though  it  seems  to  minimize  the 
necessity  for  such  interference,  is  by  no  means  conclusive  against  it. 
Equity's  independence  of  limitation  periods  where  laches  occur  leaves 
still  to  be  determined  whether  there  is  anything  underlying  the  doctrine 
of  laches  which  will  justify  assertive  action  by  the  court. 

The  general  view  that  some  detriment  following  the  delay  is  necessary 
to  call  the  rule  of  laches  into  play,  may  seem  to  point  to  an  affirmative 
jurisdiction  analogous  to  that  arising  in  cases  of  fraud.  But  such^an 
analogy  finds  little  support  in  the  cases.  Laches  has  been  employed  in 
the  past  not  as  a  basis  of  granting  affirmative  relief,  but  as  a  reason  for 
refusing  it.  See  Wilson  v.  Wilson  (1902)  41  Ore.  459;  1  Pomeroy,  Eq. 
Rem.  §21,  n.  The  courts  have  refused  to  apply  it  against  legal  rights, 
Ormsby  v.  Company  (187 4)  56  N.  Y.  63;  Brush  v.  Railway  Co.  (N.  Y.  1890) 
26  Abb.  N.  C.  73,  and,  when  applying  it  in  equity  to  a  case  giving  rise  to 
a  legal  cause  of  action  also,  have  expressly  left  the  party  to  his  remedy  at 
law.  Telegraph  Co.  v.  Judkins  (1883)  75  Ala.  428;  Kincaid  v.  Gas  Co. 
(1890)  124  Ind.  577.  In  theory,  laches  is  built  up  not  on  the  active 
breach  of  a  duty  but  on  the  passive  failure  to  pursue  a  right.  In  other 
words,  equity  declines  to  grant  the  remedies  with  which  it  is  invested 
for  the  purpose  of  doing  justice,  to  a  party  whose  neglect  has  made  pos- 
sible such  a  situation  as  to  render  it  doubtful  that  justice  will  really  be 
done.  Harrison  v.  Gibson  (1873)  23  Gratt.  212.  But  unless  such  party's 
neglect  can  be  looked  upon  as  a  breach  of  duty,  not  merely  making  pos- 
sible but  causing  or  inducing  the  detrimental  position  of  the  other  party, 
laches  must  be  held  to  lack  the  elements  which  justify  affirmative  relief 
in  the  case  of  fraud.  It  is  believed  that  equity  has  not  reached  the  point 
of  holding  a  failure  to  sue  to  be  a  breach  of  duty.  Nor  can  such  failure 
be  looked  upon  as  causing  or  inducing  such  occurrences  as  the  death 
of  the  other  party's  witnesses  or  the  accidental  loss  of  his  evidence. 
Yet  either  of  these  is  a  sufficiently  detrimental  change  in  the  situation  to 
justify  an  application  of  the  doctrine  of  laches.  Foster  v.  Mansfield  (1892) 
146  U.  S.  88,100;  Whitney  v.  Fox  (1896)  166  U.  S.  637.  The  granting  of 
affirmative  relief  on  the  sole  ground  of  laches  must,  therefore,  be  con- 
sidered as  based  upon  an  unjustifiable  assumption  of  jurisdiction. 


Enforcement  of  Foreign  Decrees  of  Alimony. — An  action  at 
law  lies  to  recover  installments  of  alimony  on  a  sister  state  decree,  which 
are  due  at  the  time  of  the  institution  of  the  suit,  Bullock  v.  Bullock  (1895) 

57  N.  J.  L.  508;  Dow  v.  Blake  (1893)  148  111.  76;  Moore  v.  Moore  (N.  Y. 
1903)  40  Misc.  162,  and  a  bill  will  not  be  entertained  in  equity,  Bennett 
v.  Bennett  (1901)  63  N.  J.  Eq.  306;  Wood  v.  Wood  (N.  Y.  1894)  7  Misc. 
579,  except  where  there  is  no  adequate  remedy  at  law,  as  where  husband 
and  wife  may  not  sue  each  other  at  law.     VanOrden  v.  VanOrden  (1899) 

58  N.  J.  Eq.  545.  The  case  of  Barber  v.  Barber  (1858)  21  How.  582, 
affirming  the  decree  of  the  lower  court  in  the  District  of  Wisconsin, 
allowing  recovery  on  a  bill  to  enforce  a  decree  for  alimony  rendered  in  a 
New  York  court,  is  sustainable  on  the  last  point,  but  to  the  extent  to 
which  it  held  that  equity  will  take  jurisdiction  to  enforce  a  foreign  decree 


580  COLUMBIA   LAW  REVIEW. 

for  a  mere  monetary  demand,  it  is  not  sustainable,  though  not  over- 
ruled. An  action  at  law  will,  of  course,  lie  in  such  a  case  in  the  United 
States  courts.     Knapp  v.  Knapp  (1893)  59  Fed.  641. 

The  confusion  which  existed  in  early  decisions  resulted  from  an  ad- 
herence to  the  English  rule  that  an  action  at  law  will  not  lie  to  recover 
on  a  domestic  decree,  on  the  ground  that  chancery  could  adequately 
enforce  it.  Carpenter  v.  Thornton  (1819)  3  Barn.  &  A.  52;  Hugh  v. 
Higgs  (1823)  8  Wheat.  697.  The  doctrine  has  been  overruled  in  the 
case  of  Pennington  v.  Gibson  (1853)  16  How.  65,  which  is  widely  adopted. 
Black,  Judg.  §962.  The  earlier  decisions  were  also  influenced  by  the 
confusion  -existing  as  to  the  nature  of  a  foreign  judgment  and  of  a  sister 
state  judgment.  When  the  doctrine  that  a  sister  state  judgment  is  a 
debt  of  record  was  logically  applied,  it  rapidly  became  evident  that  a 
suit  on  the  debt  at  law  was  the  proper  action.  It  became  evident  also 
hat  enforcement  by  equity  is  very  like  execution  of  the  foreign  decree, 
the  very  thing  that  the  full  faith  and  credit  clause  does  not  require. 
M'Elmoyle  v.  Cohen  (1839)  13  Pet.  312. 

The  proposition  first  laid  down  is  equally  true  of  foreign  judgments 
proper,  as  well  as  of  sister  state  judgments.  In  Wood.  v.  Wood,  supra,  an 
action  on  a  French  decree,  it  was  held  that  the  "unpaid  installments  of 
alimony"  were  recoverable.  See  also,  Swaisie  v.  Swaisie  (1899)  31  Ont. 
R.  324.  In  either  case  it  is  immaterial  that  the  court  rendering  the  de- 
cree may  have  the  power  to  modify  it,  for  until  it  is  modified  it  is  final  as 
to  the  sums  due  thereon,  hlunn  v.  hlunn  (1880)  8  L.  R.  Ir.  298;  Trow- 
bridge v.  Spinning  (1900)  23  Wash.  48;  Wagner  v.  Wagner  (1904)  26  R.  I. 
27,  semble.  But  in  no  case  can  recovery  be  had  for  installments  not  due 
at  the  institution  of  the  action,  nor  can  a  foreign  decree  as  to  future 
alimony  be  converted  into  a  domestic  decree.  Lynde  v.  Lynde  (1900) 
162  N.  Y.  405,  affirmed  (1900)  181  U.  S.  182. 

In  a  recent  suit  in  equity  in  New  Jersey  a  result  equivalent  to  con- 
verting the  foreign  decree  into  a  domestic  one  was  reached  under  a 
statute  permitting  an  allowance  for  alimony  in  case  of  abandonment. 
It  was  held  that  the  forced  separation  under  a  divorce  from  bed  and 
board  rendered  in  New  York  was  "abandonment"  within  the  statute 
and  the  allowance  was  fixed  at  the  same  rate  granted  in  the  New  York 
decree.  The  court  rightly  declined  to  decree  payment  of  the  install- 
ments past  due,  without  prejudice,  of  course,  to  the  petitioner's  rights 
at  law.     Freund  v.  Freund  (1906)  63  Atl.  756. 

Emery,  V.  C.  was  of  opinion,  however,  that  the  case  of  Lynde  v. 
Lynde,  supra,  holds  that  such  installments,  when  the  original  decree  is 
subject  to  modification,  are  not  final  judgments  within  the  full  faith  and 
credit  clause,  and  supposed  that  after  that  decision  recovery  of  such 
installments  on  a  sister  state  decree  could  be  had  by  comity  only.  It  is 
submitted  that  that  question  was  not  before  the  Supreme  Court  in  Lynde 
v.  Lynde.  That  case  came  up  on  writ  of  error  by  the  husband,  and 
though  the  Appellate  Division  of  New  York  had  eliminated  install- 
ments then  due  from  the  judgment,  and  allowed  recovery  only  on  the 
sum  declared  presently  due  by  the  New  Jersey  court  at  the  time  of  the 
original  decree,  yet  this  error  was  not  appealed  from  by  the  wife — 
though  it  appears  from  the  history  of  the  case  given  in  Lynde  v.  Lynde 
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(1902)  64  N.  J.  Eq.  736,  that  the  husband  probably  compromised  the 
matter.  The  case  of  Moore  v.  Moore,  supra,  shows  clearly  that  Vice 
Chancellor  Emery's  view  of  Lynde  v.  Lynde  is  not  that  held  in  New  York. 


Insult  a  Justification  for  Assault  in  Louisiana. — Early  systems 
of  law  at  a  time  when  the  criminal  element  played  a  very  large  part, 
principally  because  of  the  unruly  character  of  the  peoples  for  whom  they 
were  framed,  Maine's  Ancient  Law  356,  frowned  upon  anything  tending 
to  a  breach  of  the  peace,  and  the  earliest  victory  of  the  law  was  gained 
when  relatives  of  a  man  slain  were  compelled  to  make  a  request  for  blood 
money  before  resorting  to  violence.  Perry,  Com.  Law.  PI.  64.  So,  when 
civil  actions  for  personal  injuries  were  differentiated  from  purely  criminal 
actions,  persons  were  for  the  same  reasons  encouraged  to  seek  legal 
redress  wherever  personal  vengeance  would  tend  to  a  breach  of  peace, 
for  the  king  "will  that  every  one  should  have  recourse  to  judgment 
rather  than  to  force."  Briiton,  i.  115-6.  Extreme  examples  of  this 
tendency  to  substitute  courts  of  law  for  private  retaliation  appear  in  the 
occasional  instances  that  may  be  found  of  redress  for  insults.  Ayliffs 
New  Pandect  595,  citing  Digest  XLVII,  10;  Bell's  Principles  of  Law  of 
Scotland  2043  (°)'>  27  Ass.  '34>  PK  n>  '7  Ed-  IV,  3>  P'-  2'>  3^  ^en-  VI 
20b,  pi.  8.  States  went  so  far  in  requiring  men  with  grievances  to  seek 
legal  redress  that  even  in  Bracton's  time  he  who  had  slain  another  in  self 
defense  needed  the  royal  pardon.  2  Pol.  &  Mait.,  Hist.  Eng.  Law,  477. 
It  was  impossible  to  deny  all  right  of  self  help,  but  the  rules  regulating 
the  right,  as  seen  by  a  study  of  the  law  of  assault  and  battery,  were 
technical  and  slow  in  developing.  Compare  2  Pol.  &  Mait.  476-482, 
with  Dean  v.  Taylor  (1855)  11  Ex.  68.  It  was  the  tendency  of  men  of 
early  times  to  take  the  impulses  of  the  injured  person  as  the  proper 
measure  of  the  vengeance  he  was  entitled  to  exact;  and  imitate  literally 
the  probable  rise  and  fall  of  his  passions  in  fixing  punishment.  Maine's 
Ancient  Law  368.  Therefore,  it  seems  that  we  should  be  justified  in 
assuming  that  in  the  early  history  of  torts,  when  the  laws  of  assault  and 
battery  were  little  developed,  and  when  an  insult  was  still  an  actionable 
wrong,  an  insult  alone  would  justify  an  assault  with  force,  or  at  least 
prevent  a  recovery  for  the  damages  inflicted. 

It  is  surprising,  however,  to  find  a  court  holding  such  to  be  the  law 
at  the  present  day.  In  Louisiana  it  has  just  been  decided  that  one  who, 
in  the  course  of  an  argument  about  wages,  calls  his  employer  a  robber, 
and  is  knocked  down  in  consequence,  cannot  recover  for  the  injuries 
inflicted  upon  him.  Massett  v.  Kej]  (1906)  41  So.  330.  This  case  is  the 
last  of  a  series  of  four,  all  applying  the  same  doctrine.  The  first  one  was 
a  case  where  the  plaintiff  while  drunk  tried  to  shoot  the  defendant,  who 
thereupon  shot  the  plaintiff  but  not  in  self  defense.  It  was  there  laid 
down  by  the  court,  citing  no  authorities,  that  "the  jurisprudence  of  this 
state  is  well  settled  that  one  who  is  himself  in  fault  cannot  recover  dam- 
ages for  a  wrong  resulting  from  such  fault,  although  the  party  inficiing 
the  injury  was  not  justified  under  the  laws."  Vernon  v.  Dankslon  (1876) 
28  La.  Ann.  710.  No  authority  for  such  a  proposition  can  be  found  in 
either  the  common  or  the  civil  law.     There  is  nothing  suggestive  of  the 
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rule  in  the  Louisiana  Code,  nor,  so  far  as  can  be  ascertained,  in  the  Spanish 
or  French  laws.  In  Scotland  an  insult  is  actionable,  and  yet  it  is  firmly 
established  that  verbal  injury  is  not  a  justification  for  assault,  going  only 
to  the  mitigation  of  damages.  Bell's  Principles  §§2032,  2043.  In  the 
Roman  Law  an  insult  was  an  actionable  injury,  but  it  was  a  question 
upon  which  there  was  a  conflict  of  opinion,  if  an  insult  in  return,  although 
of  like  nature,  did  not  subject  the  second  person  to  an  action  as  well  as 
the  first,  Ayliff's  New  Pandect  595,  and  it  is  elsewhere  laid  down  that  a 
person  was  free  from  liability  for  an  assault,  only  when  he  could  not 
otherwise  defend  himself.  Dig.  IX.  2.  45.  It  seems  clear,  therefore, 
that  the  doctrine  of  Louisiana  is  a  product  indigenous  to  that  state,  in 
conflict  with  all  developed  systems  of  law. 

A  possible  explanation  may  be  found  in  the  legal  history  of  the  state. 
At  the  time  of  the  cession  of  Louisiana  to  the  United  States,  four  distinct 
bodies  of  Spanish  civil  law  were  in  force  in  the  territory.  These  were 
abrogated  in  1808  in  so  far  as  inconsistent  with  the  Civil  code  then 
adopted,  but  were  not  entirely  repealed  until  1828.  Even  since  this 
date,  the  old  Spanish  law  has  necessarily  played  an  important  part  as 
the  natural  basis  of  that  extensive  interpretation  required  by  the  gen- 
erality of  expression  in  the  Code.  See  22  Am.  Law.  Rev.  890-902.  It 
was  not  strange,  therefore,  in  view  of  the  early  scarcity  of  copies  of  the 
Spanish  law,  see  Am.  Law.  Rev.  supra,  p.  895,  and  the  especial  looseness 
of  expression  in  that  part  of  the  Code  which  deals  with  Offenses  and 
Quasi-Offenses,  that  a  judge  should  in  a  case  of  first  impression  reflect 
the  sentiments  of  his  community.  If  it  be  granted  that  the  judge  was 
so  guided  when  in  Vernon  v.  Bankston,  supra,  he  declared  it  to  be  the 
"jurisprudence"  of  the  state  that  "one  who  is  himself  in  fault"  cannot 
recover  damages  for  a  resulting  wrong  even  where  the  latter  is  not  justi- 
fied in  law,  it  seems  that  the  court  in  Massett  v.  Kefj,  supra,  simply  took 
one  logical  step  forward  in  response  to  the  sentiment  of  the  community 
when  it  declared  that  an  insult  was  such  a  "fault  "  as  to  prevent  recovery. 
In  this  connection  it  is  interesting  to  note  the  codification  of  "The  Un- 
written Law"  by  a  Louisiana  jurist  in  36  N.  Y.  Law  Journal  No.  23; 
68  Alb.  L.  J.  262. 

Limitations  on  the  Doctrine  of  Constructive  Adverse  Posses- 
sion.— The  doctrine  of  constructive  adverse  possession  is  a  purely  Ameri- 
can growth,  due  to  native  conditions.  It  does  not  obtain  in  England, 
because  in  that  country  all  land  is  divided  into  known  parcels,  from 
which  it  results  that  a  disseisor  claims  a  known  parcel.  In  America  the 
general,  though  not  the  universal  doctrine  is,  that  possession  of  a  part  of 
a  tract  of  land,  under  color  of  title,  and  with  a  claim  of  right  to  the  whole 
tract,  amounts  to  a  possession  of  every  part  of  the  whole  tract.  Hicks  v. 
Coleman  (1864)  25  Cal.  122.  The  color  of  title,  by  which  is  generally 
meant  a  written  instrument  valid  on  its  face,  Thompson  v.  Burhans  (1879) 
79  N.  Y.  93,  99,  defines  the  extent  of  the  possession  claimed  and  it  is 
presumed  that  the  extent  of  paper  title  is  as  visible  and  notorious  as 
actual  possession.  The  theory  of  the  general  doctrine  is,  that  in  an 
undeveloped  country  it  would  be  impossible  to  reduce  to  possession  the 
whole  of  the  land  which  the  deed  purports  to  convey;   and  just  as  the 
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true  owner  is  deemed  to  be  in  possession  of  all  the  land  through  his  deed, 
so  the  law  will  give  to  the  adverse  claimant  constructive  possession  of 
all  to  which  he  has  color  of  title.     See  Fugate  v.  Pierce  (1872)  49  Mo. 

44»,  447- 

But  the  general  doctrine  has  been  subjected  to  several  important 
limitations.  It  has  been  held  that  where  the  premises  are  divided  into 
known  lots,  actual  use  on  one  cannot  carry  with  it  constructive  posses- 
sion of  the  other.  Pepper  v.  O'Dowd  (1876)  39  Wis.  538,  550.  Mani- 
festly, where  the  lands  are  not  contiguous  there  would  be  reason  for 
this  exception,  since  the  two  parcels  cannot  be  called  parts  of  any  whole. 
But  *he  courts  apply  the  same  exception  where  the  lands  are  contiguous. 
Thompson  v.  Burhans  (1874)  61  N.  Y.  52;  and  this,  too,  whether  the 
lands  are  conveyed  by  different  deeds,  Hecklin  v.  McClear  (1889)  18 
Ore.  126,  or  in  the  same  deed,  but  not  described  as  one  plantation  or  tract. 
Griffin  v.  Lea  (1892)  90  Ga.  224.  The  last  case  implies  that  both  parcels 
must  be  included  in  the  same  description  of  the  same  deed.  A  good  illus- 
tration of  this  rule  is  found  in  Carson  v.  Burnett  (N.  C.  1836)  1  Dev.  & 
B.  Law  546.  In  that  case  the  deed  described  the  land  as  "one  tract 
consisting  of  two  parcels,"  giving  a  description  of  each  parcel.  Ruffin, 
J.  held,  that  this  indicated  that  the  plots  passed  as  several  and  distinct 
parcels  and  that  the  possession  of  one  was  not  a  possession  of  the  other. 
There  are  few  cases  to  the  contrary,  but  these  seem  to  represent  the  more 
logical  view.  The  mere  fact  that  the  several  parcels  of  which  the  tract 
is  composed  are  separately  described,  should  not  take  the  case  out  of 
the  general  doctrine.  See  Webb  v.  Richardson  (1869)  42  Vt.  465.  An 
analogous  exception  exists  where  the  lands  belong  to  different  owners. 
But  there  is  justification  for  this  rule.  By  the  strict  common  law  there 
must  be  some  actual  ouster  of  the  true  owner,  from  which  he  could  infer 
a  claim  adverse  to  his,  the  doctrine  of  constructive  adverse  possession 
merely  defining  the  extent  of  the  disseisor's  claim.  Where  there  is  no 
actual  disseisin  there  is  no  room  for  the  doctrine  of  constructive  posses- 
sion. The  courts,  however,  fail  to  observe  this  distinction.  Turner  v. 
Stephenson  (1888)  72  Mich.  409,  412. 

Where  the  true  owner  is  in  actual  possession  of  any  part  of  the  land, 
there  is  no  opportunity  for  the  doctrine  of  constructive  possession.  Both 
parties  cannot  be  seised  at  the  same  time  of  the  same  land  under  different 
titles.  The  law  therefore  adjudges  the  seisin  of  all  that  is  not  in  the 
actual  occupancy  of  the  adverse  party  to  him  who  has  the  better  title. 
Hunnecut  v.  Peyton  (1880)  102  U.  S.  333.  But  see  Ware  v.  Bryant's 
Heirs  (Ky.  1893)  21  S.  W.  873.  A  Virginia  court  has  held  that  the  sub- 
sequent entry  of  the  true  owner  of  the  larger  tract  into  possession  of  a 
part  thereof  outside  the  boundaries  of  the  smaller  tract  claimed  by  the 
intruder,  before  the  running  of  the  limitation  period,  does  not  oust  the 
intruder  from  adverse  possession  of  the  smaller  tract.  Stull  v.  Rich  etc. 
Co.  (1895)  92  Va.  253.  This  case  cannot  be  supported.  Constructive 
possession  should  follow  the  true  title,  in  the  case  of  mixed  possessions, 
even  if  the  true  owner's  actual  occupancy  is  outside  the  portion  claimed 
by  the  intruder,  and  subsequent  to  the  entry  of  the  latter.  Hull  v. 
Woods  (Tex.  1894)  25  S.  W.  458. 

Limitations  such  as  these,  having  to  do  with  the  area  of  land  claimed, 
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may  he  worked  out  logically  under  accepted  rules.  But  it  seems  impos- 
sible to  explain  on  similar  grounds  the  limitation  recently  applied  in 
Alabama.  Lawrence  v.  Land  Co.  (1906)  41  So.  612.  In  that  case  the 
defendant  proved  actual  possession  of  a  part  under  a  deed  granting  a 
large  tract.  The  court  held  that  the  doctrine  of  constructive  adverse 
possession  did  not  apply  to  large  tracts  of  land  not  purchased  for  pur- 
poses of  cultivation.  This  rule,  first  laid  down  by  way  of  dictum  in  New 
York,  Jackson  v.  Woodruff  (1837)  1  Cow.  276,  has  been  consistently 
followed  in  that  and  other  states.  Chandler  v.  Spear  (1850)  22  Vt.  388; 
Murphy  v.  Doyle  (1887)  37  Minn.  113.  It  limits  the  doctrine  of  con- 
structive adverse  possession  to  so  much  land  as  is  reasonably  necessary 
to  the  use  and  enjoyment  of  the  parcel  already  reduced  to  possession, 
Thompson  v.  Burhans,  supra,  and  refuses  to  extend  the  general  doctrine 
to  a  plot  of  land  not  of  proper  size  to  be  managed  as  a  body.  However 
much  such  a  limitation  is  demanded  as  a  matter  of  policy,  it  seems  clear 
that  it  is  in  no  way  fitted  for  the  application  of  the  established  rules  of 
constructive  adverse  possession,  and  is  scarcely  to  be  considered  as  a 
legitimate  outgrowth  of  that  doctrine. 


Application  of  Rule  Forbidding  Splitting  Up  Causes  of  Action 
to  Installment  Contracts. — The  generally  accepted  application  of 
the  rule  that  a  single  cause  of  action  cannot  be  split  up  so  as  to  make  it 
the  subject  of  several  actions,  results  in  peculiar  situations  in  the  case  of 
installment  contracts.  Baird  v.  United  Stales  (1877)  96  U.  S.  430.  The 
difficulty  is  in  determining  whether  the  claims  arising  comprise  a  single 
cause  of  action  with  separate  items  of  damage  or  several  causes  of  action. 
Secor  v.  Stvrgis  (1858)  16  N.  Y.  548;  Kerr  v.  Simmons  (1880)  9  Mo. 
App.  376;  Priest  v.  Deaver  (1886)  22  Mo.  App.  276.  Though  the  contrary 
is  often  stated,  a  recovery  for  breach  of  contract  does  not,  ipso  facto, 
bar  a  further  recovery  on  the  same  contract.  Perry  v.  Dickerson  (1881) 
85  N.  Y.  345.  The  existence  of  several  causes  of  action  is  generally 
recognized  in  contracts  to  pay  money  by  installments.  Cooke  v.  Whor- 
wood  (1671)  2  Saund.  337;  Union  etc.  Co.  v.  Traube  (1875)  59  Mo. 
35s;   Reformed  etc.  Church  v.  Brown  (1869)  54  Barb.  191 ;  Ryallv.  Prince 

(1886)  82  Ala.  264,  as  rent,  McDole  v.  McCole  (1883)  ic6  111.  452;  Kerr  v. 
Simmons,  supra,  interest  on  notes,  Sparhawk  v.  Wills  (Mass.  1856)  6 
Gray    163,   and   employment    installment   contracts.     McEvoy  v.   Bock 

(1887)  37  Minn.  402;  Alie  v.  Nadeau  (1889)  93  Me.  282.  These  holdings, 
permitting  a  recovery  as  each  installment  falls  due,  are  correct  on  prin- 
ciple, being  based  on  the  true  conception  of  an  installment  contract, 
namely,  the  different  undertakings  of  the  promisor.  Badger  v.  Titcomh 
(Mass.  1834)  15  Pick.  409;  vide:  Kerr  v.  Simmons,  supra;  Crouse  v. 
Holman  (1862)  19  Ind.  30;  cf.  Chinn  v.  Hamilton  (1841)  1  Hemp.  438. 
His  obliga' ion  gives  rise  to  successively  arising  causes  of  action  simply 
because  of  the  nature  of  the  obligation  he  has  assumed.  Kerr  v.  Sim- 
mons, supra. 

Certain  jurisdictions  entertaining  this  view,  have  followed  it  out 
logically  by  allowing  several  actions  on  installments  already  due.  Spar- 
hawk  v.  Wills,  supra;  McDole  v.  McDole,  supra;  Dulaney  v.  Payne  (1882) 
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101  111.  325;  Richmond  etc.  Co.  v.  /.  C.  R.  Co.  (1875)  40  la.  264;  Badger 
v.  Titcomb,  supra.  Most  of  them,  however,  have  adopted  the  rule  that 
a  judgment  on  any  installment  is  a  bar  to  recovery  upon  any  other  install- 
ment due  at  the  time  the  first  suit  was  brought.  Bendernagle  v.  Cocks 
(1838)  19  Wend.  207;  Reformed  etc.  Church  v.  Brown,  supra;  Union  etc. 
Co.  v.  Traube,  supra;  2  Black,  J udg.  §747.  The  effect  of  these  last 
decisions  is  to  merge  into  a  single  cause  of  action  what  was  before 
several  causes  of  action,  simply  because  the  latter  had  accrued  before 
the  first  suit  was  brought,  cf.  Stickel  v.  Steele  (1879)  41  Mich.  350.  Such 
a  result  can  be  defended  only  on  grounds  of  policy  and  not,  as  usually 
based  by  the  courts,  upon  principle. 

Since  in  an  installment  contract  upon  a  breach  going  to  the  essence, 
after  part  performance,  where  the  parties  can  be  put  in  statu  quo,  the 
other  party  may  repudiate  the  contract  and  sue  at  once  as  for  total 
breach,  Roehm  v.  Horst  (1899),  178  U.  S.  1;  Howard  v.  Daly  (1875)  61 
N.  Y.  362,  by  the  doctrine  of  anticipatory  breach,  the  natural  result  of 
the  rule  that  a  plaintiff  must  join  all  the  claims  available  to  him  under 
the  same  contract  at  the  time  suit  is  brought,  is  to  make  judgment  after 
repudiation  for  breaches  of  past  installments  a  bar  to  all  further  recoveries 
for  future  installments.  Such  a  result  was  reached  in  a  recent  New  York 
case  for  the  delivery  of  goods  in  installments.  Pakas  v.  Hollivgshead 
(1906)  77  N.  E.  40.  This  decision  is  in  line  with  the  large  class  of 
employment  installment  contracts,  where,  after  wrongful  dismissal,  a 
suit  for  past  wages  is  held  a  bar  to  recovery  for  the  failure  to  employ 
or  for  future  installments.  Waldron  v.  Hendrickson  (1899)  57  N.  Y. 
Supp.  561 ;  Alie  v.  Nadeau,  supra;  Singer  Mfg.  Co.  v.  Shull  (1898)  74  Mo. 
App.  486;  contra  Strauss  v.  Meertief  (1879)  64  Ala.  299;  Moulton  v. 
1^7(1844)  15  N.  H.480. 

These  decisions  are  inconsistent  with  the  recognized  rights  arising 
upon  anticipatory  breach.  For  upon  notice  of  repudiation  by  one  party, 
the  other  has  the  option  of  either  suing  at  once  or  t real  ing  the  notice  of 
repudiation  by  the  former  as  inoperative,  thereby  holding  not  only  the 
wrongdoer  but  also  himself  open  to  all  the  liabilities  for  future  perform- 
ance, reserving  to  himself,  however,  the  right  to  sue  for  the  breach 
already  committed.  Roehm  v.  Horst,  supra;  Howard  v.  Daly,  supra. 
Upon  completion  of  the  contract  he  may,  of  course,  avail  himself  of  this 
right.  The  result  of  the  decision  in  the  principal  case,  however,  is  to 
make  such  suit,  if  brought  at  once,  a  conclusive  election  to  be  no  longer 
bound  by  the  contract  and  hence  to  compei  him  to  postpone  suit  upon  an 
admitted  cause  of  action,  already  accrued,  if  he  wishes  to  continue  with 
the  contract.  How  the  Court  would  treat  a  case  where  both  parties 
continue  with  the  performance  of  the  contract  after  a  recovery  by  one 
party  for  such  a  breach,  is  an  interesting  conjecture.  It  is  submitted 
that  it  would  be  compelled  to  either  enforce  the  contract  according  to  iis 
terms,  an  action  wholly  inconsistent  with  the  present  decision,  or  hold 
that  the  parties  were  operating  under  a  second  contract,  which  would  be 
wholly  fictitious.  The  mere  possibility  or  existence  of  such  situations 
seems  to  show  that  the  generally  accepted  application  of  the  rule  as  to 
splitting  up  causes  of  action  is  inconsistent  with  the  accepted  theories 
of  contract  rights. 
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Restraint  of  the  Person  under  Void  Statutes. — An  unconstitu- 
tional statute  or  ordinance,  viewed  in  the  light  of  strict  principle,  is  a 
complete  nullity  and  all  proceedings  under  it  are  coram  non  judice. 
Sumner  v.  Beeler  (1875)  50  Ind.  341.  A  court,  therefore,  which  acts 
under  such  statute  or  ordinance  is  without  jurisdiction;  all  process 
issued  by  it  is  void  and  an  officer  acting  under  such  process  is  without 
protection.  Campbell  v.  Sherman  (1874)  35  Wis.  103;  Sumner  v.  Beeler, 
supra;  State  v.  Hunter  (1890)  106  N.  C.  796;  Barling  v.  West  (1871)  29 
Wis.  307.  The  application  of  these  principles  is  met  on  one  point,  how- 
ever, by  the  well  established  rule  of  judicial  immunity.  From  very 
early  times,  due  to  the  weightiest  reasons  of  public  policy,  a  judge  acting 
within  his  jurisdiction  is  not  liable  to  a  civil  action  whatever  his  motive, 
Floyd  v.  Barker  (1608)  12  Coke  25;  Woodruff  v.  Stewart  (1879)  63  Ala. 
206;  Yates  v.  Lansing  (1810)  5  Johns.  283,  although  he  is  liable  when  he 
acts  without  color  of  jurisdiction.  Stephens  v.  Wilson  (1903)  115  Ky. 
27.  This  doctrine  of  immunity  has  been  brought  to  cover  cases  where  a 
judge  of  a  higher  court  has  jurisdiction  of  the  person  and  of  the  subject- 
matter,  the  latter  being  defined  as  the  power  to  adjudge  concerning  the 
general  question  involved  and  not  dependent  upon  the  facts  of  any  par- 
ticular .case,  Hunt  v.  Hunt  (1878)  72  N.  Y.  217,  even  though  he  acts  in 
excess  of  that  jurisdiction,  Lange  v.  Benedict  (1878)  73  N.  Y.  12,  and 
whatever  his  motive.  Bradley  v.  Fisher  (1871)  13  Wall.  335.  The 
modern  trend  has  been  to  extend  this  immunity  to  judges  of  inferior 
courts  as  well,  Grove  v.  Van  Duyn  (1882)  44  N.  J.  L.  654;  Pratt  v.  Gard- 
ner (Mass.  1848)  2  Cush.  63;  Austin  v.  Vrooman  (1891)  128  N.  Y.  229, 
but  some  jurisdictions  restrict  this  to  cases  where  they  act  in  good  faith. 
Robertson  v.  Parker  (1898)  99  Wis.  652;  and  see  Truesdell  v.  Combs  (1877) 
33  Ohio  St.  186;    Vanderpool  v.  State  (1879)  34  Ark.  174. 

These  principles,  logically  applied,  in  no  way  interfere  with  the  rule 
that  an  unconstitutional  enactment  is  a  nullity.  The  conflict  is  pro- 
duced by  an  extension  of  the  doctrine  of  judicial  immunity.  Where  an 
alleged  violation  of  a  statute  or  ordinance  is  brought  before  a  judicial 
officer,  having  jurisdiction  of  offenses  under  such  enactments,  it  is  his 
judicial  duty  to  determine  whether  there  is  a  cause  of  action.  If  he  refuses 
to  act  he  is  liable  and  if  he  acts,  and  the  statute  or  ordinance  is  invalid, 
he  is  also  liable,  on  strict  principle.  He  is,  then,  between  two  fires. 
Accordingly,  from  the  same  considerations  of  public  policy,  the  rule  has 
been  widely  followed  which  exempts  a  judge  of  a  higher  court  from  lia- 
bility when  acting  under  a  de  facto  statute  or  ordinance,  and  this  rule 
has  been  extended  as  before  to  embrace  judges  of  inferior  courts,  Tram- 
mell  v.  Russellville  (1879)  34  Ark.  105;  Hojschulte  v.  Doe  (1897)  78  Fed. 
436,  especially  where  they  act  in  good  faith.  Brooks  v.  Mangan  (1891) 
86  Mich.  576.  Where  a  judicial  officer  acts  under  a  void  statute  or  ordi- 
nance the  courts  adopt  a  pure  fiction,  holding  that,  if  he  has  jurisdiction 
of  offenses  covered  by  a  group  of  statutes  or  ordinances  of  which  the  par- 
ticular void  statute  or  ordinance  is  one,  then  he  has  jurisdiction  of  the 
subject-matter  and  hence  can  act  in  excess  of  his  jurisdiction  without 
liability.  This  cloaking  of  a  rule  of  public  policy  by  fictitious  theory  is 
illustrated  by  a  dictum  in  Bradley  v.  Fisher,  supra,  "If  a  judge  of  the 
criminal  court  having  jurisdiction  over  offenses  committed  in  a  certain 
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district  holds  a  particular  act  to  be  a  public  offense  which  the  law  does 
not  make  an  offense,  and  proceeds  to  arrest,  try  and  sentence  a  person 
charged  with  such  act,  no  liability  for  such  acts  attaches  to  the  judge, 
though  he  exceeds  his  jurisdiction,  for  these  are  particulars  for  his  con- 
sideration whenever  his  general  jurisdiction  over  the  subject-matter  is 
invoked."  This  dictum  has,  apparently,  been  the  foundation  of  the  rule 
above-mentioned.     Brooks  v.  Mangan,  and  Hofschulte  v.  Doe,  supra. 

A  recent  case,  Bohri  v.  Barnett  (Wis.  1906)  144  Fed.  389,  adopting  this 
dictum  and  exempting  a  justice  of  the  peace  from  liability  for  false  im- 
prisonment under  a  void  ordinance,  illustrates  an  interesting  develop- 
ment in  this  connection.  The  court  extended  the  exemption  to  a  minis- 
terial officer  acting  under  process  issued  by  the  justice.  The  result  was 
reached  on  the  ground  that  the  process  was  fair  on  its  face  and  "pro- 
ceeding from  a  court  having  authority  to  issue  process  in  cases  for  the 
violation  of  ordinances."  This  conclusion  is  inevitable  if  the  forced 
explanation  of  the  judge's  exemption,  i.  e.  that  action  under  a  void  law 
is  mere  excess  of  jurisdiction,  is  to  be  consistently  upheld,  Savacool  v. 
Boughton  (1830)  5  Wend.  172,  and  it  has  already  been  reached  by  most 
of  the  courts  which  grant  judicial  exemption  in  such  cases.  Hofschulte  v. 
Doe,  supra;  Henke  v.  McCord  (1880)  55  Iowa  378.  The  result  of  thus 
shielding  a  rule  of  policy  by  false  theory  is,  in  effect,  to  make  process 
issued  under  a  void  statute  valid  and  a  complete  protection  to  the  officer 
acting  under  it.  Although  this  result  seems  good  practically,  the  danger 
of  adopting  generally  such  a  use  of  fiction  to  cover  policy  is  too  apparent. 
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Administrative  Law — Mandamus — Review. — The  Appellate  Division 
aiiirmed  an  order  of  the  Special  Term  denying  an  application  for  man- 
damus. It  did  not  appear  expressly  in  the  order  that  the  writ  was 
refused  on  a  question  of  law  only.  Held,  that  the  order  was  not  review- 
able bv  the  Court  of  Appeals.  In  re  Sherrill  (1906)  36  N.  Y.  L.  Jour. 
No.  5. 

Although  mandamus  is  spoken  of  as  discretionary,  People  v.  Ferris 
(1879)  76  N.  Y.  326,  it  should  not  be  denied,  in  a  clear  case.  Rex  v. 
Barker  (1762)  3  Burr  1265;  III.  etc.,  Ry.  Co.  v.  People  (1892)  143  111.  434, 
458.  Thus,  while  formerly  a  writ  of  error  did  not  lie  upon  a  mandamus, 
King  v.  Trinity  Chapel  (1722)  8  Mod.  27;  People  v.  Steele  (1848)  2  Barb. 
554,  yet  where  only  a  question  of  law  is  involved  the  Court  of  Appeals 
may  take  jurisdiction.  People  v.  Terolman  (1893)  139  N.  Y.  14,  semble. 
In  holding  that  the  fact  that  only  a  question  of  law  is  involved  must  be 
expressly  stated  in  the  order,  the  principal  case  goes  further  than  previous 
cases.     See  People  v.  Ry.  Co.  (1904)  177  N.  Y.  296. 

Agency — Brokers — Right  to  Commissions.— The  defendant  placed 
certain  real  estate  in  the  hands  of  the  plaintiff,  a  broker,  for  sale,  directing 
him  not  to  advertise  the  same.  The  latter,  forgetting  this  instruction, 
advertised,  thereby  securing  a  purchaser,  to  whom  the  defendant  sold 
the  property  directly.  Held,  the  broker  could  recover  his  commissions 
under  the  contract.     Maloon  v.  Barrett  (Mass.  1906)  78  N.  E.  560. 

Since  a  condition  is  predicated  of  a  contract,  a  provision  which  must 
be  broken,  if  at  all,  before  acceptance  of  the  offer  has  been  had,  cannot 
be  a  condition  of  the  contract.  The  term  as  to  advertising,  therefore,  in 
the  principal  case,  is  a  part  of  the  acceptance,  the  contract  contemplated 
in  the  transaction  between  the  plaintiff  and  the  defendant  being  unilateral. 
The  offer  not  being  accepted  in  its  terms,  the  plaintiff  is  not  entitled  to 
his  commissions.  Hoyt  v.  Shepherd  (1873)  70  111.  309;  Quiggle  v.  Prowty 
(Cal.  1896)  45  Pac.  676;  Fraser  v.  Wychoff  (1875)  63  N.  Y.  445;  Sat- 
terlhwaite  v .  Vreeland  (X.  Y.  1874)  48  How.  Prac.  508.  To  hold  otherwise 
is  to  force  upon  the  defendant  a  contract  he  never  made  and  nullify  his 
provision  as  to  advertising!  Moreover  the  decision  cannot  be  supported 
upon  the  theory  that  the  defendant  impliedly  made  a  new  offer,  for  the 
consideration  for  such  offer  was  past.  Murray  v.  Beard  (18S6)  102  N.  Y. 
505.  This  case  must  be  distinguished  from  those  involving  a  ratification 
by  the  owner  after  the  broker  has  completed  the  sale,  or  a  completion  of 
the  sale  by  him  after  a  renewed  authorization  by  the  owner. 

Constitutional  Law — Full  Faith  and  Credit — Foreign  Decrees 
of  Alimony. — A  statute  permitted  the  allowance  of  alimony  on  the 
ground  of  abandonment.  The  defendant,  having  been  divorced  from 
bed  and  board  by  a  decree  in  New  York,  was  sued  in  New  Jersey  for 
alimony  not  previously  accrued,  under  the  New  York  decree.  Held, 
though  the  court  would  not  enforce  the  New  York  decree  as  to  future 
alimony,  such  alimony  would  be  given  on  original  decree,  the  separation 
from  bed  and  board  being  "abandonment"  under  the  statute.  Frennd 
v.  Freund  (X.  J.  1906)  63  Atl.  756.     See  Notes,  p.  579. 

Constitutional  Law— State  Regulation  of  the  Sale  of  Patent 
Rights  and  Patented  Articles.— A  statute  of  Arkansas  provided  that 
every  negotiable  instrument  taken  in  payment  for  any  patented  machine, 
implement,  substance  or  instrument  shall  be  executed  on  a  printed  form 
showing  upon  its  face  that  it  was  so  taken,  and  that  all  negotiable  instru- 
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ments  not  so  showing  on  their  face  should  be  absolutely  void.  Held, 
that  such  statute  was  unconstitutional  and  void  as  creating  a  discrimina- 
tion between  articles  of  property  of  the  same  class  based  solely  on  the 
fact  that  those  discriminated  against  were  protected  by  a  United  States 
patent.  Ozan  Lumber  Co.  v.  The  National  Bank  (C.  C.  A.  1906)  145  Fed. 
344.     See  Notes,  p.  576. 

Contracts — Anticipatory  Breach — Insurance  Policy.- — The  respond- 
ent held  a  mutual  life  insurance  policy  in  appellant  co.,  payable  at  his 
death.  The  company  declared  the  policy  forfeited  by  default  in  one  of 
the  payments.  The  respondent,  denying  the  forfeiture,  sued  as  for  the 
present  value  of  the  policy.  Held,  there  could  be  no  breach  by  the 
company  until  the  death  of  the  respondent.  Kelly  v.  Security  etc.  Ins. 
Co.  (1906)  36  N.  Y.  L.  Jour.  No.  9. 

Although  nearly  all  the  cases  under  the  doctrine  of  anticipatory 
breach,  established  by  Hochster  v.  De  la  Tour  (1853)  2  El.  &  B.  678,  have 
arisen  from  bilateral  contracts  for  services,  marriage,  and  delivery  of 
goods,  Dingley  v.  Oler  (1881)  11  Fed.  372,  nowhere  has  its  application 
been  limited  specifically  to  these  classes  of  cases.  Limitations,  even 
by  inference,  are  found  only  in  the  last  cited  case,  which  merely  states 
that  the  doctrine  has  been  applied  in  these  three  cases,  and  in  Roehm  v. 
Horst  (1900)  178  U.  S.  1,  where  the  Court  says  it  is  applicable  "in  this 
[case]  and  man)'  others  arising  out  of  the  transactions  of  commerce  of 
the  present  day."  In  contracts  for  the  payment  of  money,  including 
negotiable  paper,  the  doctrine  is  not  applied,  on  the  ground  that  the  con- 
sideration on  one  side  being  executed,  there  are  no  mutual  obligations 
and  the  reason  for  the  rule  does  not  exist.  Roehm  v.  Horst,  supra; 
Nichols  v.  Scranton  Steel  Co.  (1893)  137  N.  Y.  471.  The  principal  case, 
where  the  obligation  is  unilateral,  but  the  consideration  not  executed 
within  the  meaning  of  the  above  exception,  therefore  marks  a  new  limita- 
tion of  this  illogical  doctrine. 

Contracts — Installments — Separability  of  Rights  of  Action. — 
The  defendant  having  failed  in  certain  essential  deliveries  under  an 
installment  contract,  the  plaintiff  recovered  judgment  against  him. 
Held,  such  judgment  was  a  bar  to  action  for  breaches  in  delivery  of  later 
installments.  Pakas  v.  Hollingshead  (N.  Y.  1906)  77  N.  E.  40.  See 
Notes,  p.  584. 

Corporations — Foreign — Non  -  Compliance  with  Conditions  of 
Admission — Liability  of  Agent. — An  action  was  brought  against  an 
agent  of  a  foreign  corporation  which  had  not  complied  with  statutory 
requirements  for  doing  business  in  Pennsylvania,  on  a  contract  of  insur- 
ance made  in  New  York,  but  through  the  agent  residing  in  Pennsylvania. 
Held,  that  by  statute  the  defendant  was  personally  liable  on  such  con- 
tracts of  insurance.     Bartlett  v.  Rothschild  (Penn.   1906)  63  Atl.   1030. 

In  many  states  an  agent  under  such  circumstances  is  punishable  by 
fine  or  imprisonment,  or  both,  and  though  the  act  of  agency  must  be 
within  the  state,  Collier  v.  Davis  (1891)  94  Ala.  456;  People  v.  Imlay 
(1855)  20  Barb.  68,  it  is  not  necessary  that  the  contract  of  insurance  be 
made  there.  Pierce  v.  People  (1883)  106  111.  11.  The  theory  of  the 
Pennsylvania  statute  seems  to  be  that  the  unlawful  act  of  the  agent  puts 
a  loss  upon  the  insured  by  reason  of  the  unenforcibility  of  the  contract 
within  the  state.  Under  similar  facts  in  the  absence  of  statute,  damages 
have  been  recovered  against  the  agent  on  the  grounds  of  negligence  in 
placing  insurance  in  an  unauthorized  company,  whether  the  foreign  cor- 
poration was  insolvent,  Burgess  v  Jackson  (1897)  46  N.  Y.  Supp.  326; 
Hartman  v.  Halloivcll  (1905)  126  la.  643,  or  solvent,  Landusky  v.  Beirne 
(1903)  80  N.  Y.  Supp.  238,  the  unenforcibility  of  the  contract  within  the 
state  being  held  sufficient  ground  of  itself.  See  Jones  v.  Horn  (1904) 
104  Mo.  App.  705,  contra. 
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Domestic  Relations — Adoption — -Heirship  of  Adopted  Child. — A 
pj.rty  conveyed  lands  in  1853  by  deed  in  trust  for  the  use  of  another 
du;ing  her  life,  and  at  her  death  to  her  heirs.  In  1883  the  life  beneficiary 
adopted  the  plaintiff  under  a  statute  passed  in  1873  excluding  adopted 
children  from  rights  of  inheritance.  Subsequently  a  statute  was  passed 
in  1896  which,  with  certain  exceptions,  gave  adopted  children  full  rights 
of  inheritance.  Held,  O'Brien  and  Werner,  JJ.  dissenting,  that  the  other 
heirs  of  the  life  beneficiary  acquired  no  vested  rights  to  the  continuance 
of  such  heirship,  but  that  the  legislature  could  provide  for  a  different  line 
of  inheritance  at  will.  Gilliam  v.  Guaranty  Trust  Co.  (1906)  36  N.  Y.  L. 
Jour.  No.  19. 

The  well  known  principle  of  law  that  "all  rules  of  succession  to  estates 
are  creatures  of  civil  polity,"  2  Bl.  Com.  10,  n,  211,  and  subject  to 
legislative  change,  Dodin  v.  Dodin  (N.  Y.  1897)  16  App.  Div.  42,  is  applied 
in  the  principal  case  to  a  set  of  facts  comparatively  rare.  The  case 
should  be  distinguished  from  those  cases  where  the  adopted  child  claims 
under  a  will  as  one  of  the  heirs,  where  it  appears  that  it  was  not  within 
the  contemplation  of  the  testator  that  the  adopted  child  should  be 
included  within  the  term  "heirs."  See  Rcinders  v.  Koppelman  (1887) 
94  Mo.  338;    Wyeth  v.  Stone  (1887)  144  Mass.  441. 

Domestic  Relations — Divorce  —  Condonation  —  Recrimination.  — 
The  plaintiff  brought  suit  for  divorce  against  his  wife  on  the  ground  of 
adultery.  Previously,  the  plaintiff  himself  had  been  guilty  of  adultery, 
but  the  defendant  with  knowledge  of  this  had  lived  with  him  as  his  wife 
for  two  years.  Held,  that  under  a  statute,  providing  that  in  an  action 
for  divorce  for  adultery,  the  adultery  of  the  plaintiff  should  be  a  good 
defense,  the  condoned  adultery  was  not  a  bar  to  his  suit.  Talley  v. 
Talley  (Pa.  1906)  64  Atl.  523. 

The  principal  case,  in  construing  the  statute  involved,  adopted  the 
common  law  rule  which  has  been  generally  followed  in  this  country  both 
under  such  statutes,  Jones  v.  Jones  (1866)  18  N.  J.  Eq.  33,  and  in  their 
absence.  Cumming  v.  dimming  (1883)  135  Mass.  386.  This  general 
rule,  while  good  in  principle,  since  condonation  blots  out  the  offense, 
2  Bish,  Mar.  Div.  &  Sep.  §  405;  Anichini  v.  Anichini  (1839)  2  Curt.  Ecc. 
210,  does  not  seem  flexible  enough  to  do  justice  under  all  the  various  sets 
of  circumstances  which  may  present  themselves.  Accordingly  the  prac- 
tice which  prevails  in  England  by  virtue  of  the  St.  20  &  21  Vict,  c.85  sec. 
31,  permitting  the  courts  to  use  discretion  as  to  whether  condonation 
shall  work  as  a  bar  or  not,  under  which  discretion  the  English  cases  have 
been  decided  contrary  to  our  own,  seems  commendable  and  worthy  of 
adoption  in  this  country  by  legislative  action. 

Domestic  Relations — Infants — Contracts — False  Representations 
as  to  Age. — The  defendant,  an  infant  of  mature  appearance,  by  false 
representations  as  to  his  age  induced  the  plaintiff  to  sell  him  a  livery 
business  for  which  he  gave  notes  secured  by  a  trust  deed  on  the  personal 
property  transferred  and  on  a  tract  of  land  owned  by  him.  The  plaintiff 
sought  by  a  bill  in  Chancery  to  have  the  land  sold  and  the  proceeds  ap- 
plied on  the  notes.  The  defendant  pleaded  infancy-  Held,  that  the 
land  should  be  sold  "with  a  decree  over  against  the  minor  for  any  balance 
that  remained  due  after  the  sale  of  the  property,  if  the  property  did 
not  bring  a  sufficient  price  to  pay  the  debt."  Commander  v.  Brazil 
(Miss.   1906)  41  So.  497. 

For  necessaries  an  infant  is  liable  only  in  quantum  meruit.  Locke 
v.  Smith  (i860)  41  N.  H.  346.  In  some  jurisdictions  goods  not  neces- 
saries may  be  recovered  in  replevin  or  trover,  Badger  v.  Phinney  (18 19) 
15  Mass.  359;  Eckstein  v.  Frank  (N.  Y.  1865)  1  Daly  334;  but  see  Slayton 
v.  Barry  (1900)  175  Mass.  513,  or  if  obtained  by  false  representations  their 
value  may  be  recovered  in  an  action  of  deceit  Fitts  v.  Hall  (1S3S) 
9  N.  H.  441;  Rice  v.  Boycr  (1886)  108  Ind  472.  In  New  Hampshire 
quantum  meruit  lies  for  all  goods  not  returned.  Hall  v.  Buttcrworth 
(1879)   59  N.   H.   354.     These  cases  mark  the  limit  of  recovery  against 
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an  infant  because  of  his  promise  to  pay  for  goods  received.  The  form  of 
the  decree  of  the  principal  case  holds  the  infant  liable  not  only  in  quantum 
meruit,  or  for  the  loss  incurred  by  the  vendor,  but  for  the  full  contract 
price.     This  is  contrary  to  all  precedent  and  unsound  in  principle. 

Eminent  Domain — Public  Use — Electric  Power. — A  light  and  power 
company  under  contract  to  furnish  electricity  to  a  city,  and  to  operate 
the  city's  electric  cars,  and  also  holding  itself  out  to  the  public  as  engaged 
in  the  business  of  selling  electric  power  generally  and  without  discrimina- 
tion, sought  to  exercise  the  right  of  eminent  domain  in  aid  of  the  latter 
business.  Held,  that  there  was  no  public  use.  State  v.  Superior  Ct. 
(Wash.  1906)  85  Pac.  666. 

The  business  of  generating  and  selling  electric  power  has  never  been 
declared  a  public  use.  Brown  v.  Gerald  (1905)  100  Me.  351;  Fallsburg 
Co.  v.  Alexander  (1903)  101  Va.  98,  s.  c.  3  Columbia  Law  Review  282; 
Avery  v.  Vermont  Co.  (1903)  75  Vt.  235.  In  each  of  these  cases,  however, 
the  court  seems  to  have  based  its  decision  on  special  circumstances 
which  rendered  it  unlikely  that  any  advantage  would  accrue  to  the 
public,  inasmuch  as  no  evidence  had  been  shown  of  a  holding  out  to 
serve  the  public  without  discrimination.  In  the  principal  case  no  such 
obstacle  appears,  as  the  company  had  expressly  so  held  itself  out.  But 
public  advantage  or  benefit  alone  is  not  synonymous,  save  in  Nevada, 
Mining  Co.  v.  Seawell  (1876)  11  Nev.  394,  with  public  use;  and  to 
justify  the  exercise  of  the  right  of  eminent  domain  where  the  property 
to  be  condemned  is  in  the  direct  use  and  occupation  of  a  private  person, 
and  the  general  public  have  only  an  indirect  and  qualified  use  of  it,  this 
indirect  use  must  clearly  be  a  needful  one  for  the  public,  one  which 
cannot  be  given  up  without  obvious  general  loss  and  inconvenience. 
Varnerv.  Martin  (1883)  21  W.  Va.  534.  The  right  was,  therefore,  properly 
denied  in  the  principal  case;  for  in  the  present  economic  condition  of 
society  there  does  not  seem  to  be  any  indisputable  public  necessity  for 
considering  the  generation  and  sale  of  electric  power  for  commercial 
purposes  as  a  public  use. 

Equity — Injunction  of  Action  at  Law — Laches  as  Ground. — De- 
fendant, a  ward,  delayed  seeking  an  account  for  nine  years  and  until 
after  his  guardian's  death.  The  guardian's  representatives  being  unable 
to  find  records  upon  which  to  base  an  accounting,  the  ward  brought 
suit  against  the  estate  of  surety  on  the  guardian's  bond.  Held,  such 
suit  should  be  enjoined  on  the  ground  of  laches.  Clark  v.  Chase  (Me. 
1906)  64  Atl.  493.     See  Notes,  p.  578. 

Equity — Preliminary  Mandatory  Injunction — Civil  Contempt. — 
In  pursuance  of  one  part  of  an  order  the  defendant  refrained  from  inter- 
fering with  the  plaintiff  in  the  pursuit  of  his  vocation,  though  he  dis- 
obeyed that  part  which  commanded  him  to  restore  the  plaintiff  to  mem- 
bership in  the  unincorporated  society.  Held,  this  constituted  no  civil 
contempt,  since  the  order,  based  on  insufficient  allegations  and  proof, 
was  void  as  an  ex  parte  determination  of  the  ultimate  issue.  Bachman 
v.  Harrington  (1906)   184  N.  Y.  458. 

The  Supreme  court  exercises  the  equity  jurisdiction  of  English 
chancery,  Const.  VI  §  1 ;  Code  Civil  Proc.  §  217;  Matter  of  Knowack 
(1899)  158  N.  Y.  482,  and  this  is  not  restricted  by  a  literal  interpretation 
of  §  603,  which  substitutes  an  order  for  a  temporary  writ  of  injunction. 
The  court  may  grant  a  preliminary  mandatory  injunction  if  that  is  neces- 
sary to  preserve  the  rights  of  the  parties,  Robinson  v.  Lord  Byron  (1785) 
1  Bro.  Ch.  5S8,  Ames,  Cases  on  Eq.  566;  Lane  v.  Newdigatc  (1804)  10  Ves. 
192;  but  not  otherwise,  Anon.  (1790)  1  Ves.  140;  Spelling,  2nded.,  Injunc. 
§  31,  nor  where  the  papers  on  which  it  is  based  are  deficient,  McHenry  v. 
Jewett  (1882)  90  N.  Y.  58,  nor  where  it  amounts  to  a  decision  of  the 
final  question.  Clayton  v.  Shoemaker  (1887)  67  Md.  216.  Hence  the 
decision  is  correct.     Dickey  v.  Reed  (1875)  78  111.  261. 
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Evidence — Admissions — Impeachment  of  Witness. — In  an  action  by 
the  estate  of  a  beneficiary  of  an  insurance  policy  against  the  assignee 
thereof  the  plaintiff's  case  depended  on  the  allegation  that  the  assignment 
was  for  security  only.  The  defendant  being  called  as  plaintiff's  witness 
testified  that  the  assignment  was  absolute.  The  plaintiff  was  then 
allowed  to  introduce  testimony  of  previous  declarations  of  the  defendant 
that  the  assignment  was  for  security.  Held,  the  testimony  was  properly 
admitted.     Gould  v.  Hancock  Ins.  Co.  (1906)  99  N.  Y.  Supp.  883. 

Under  the  general  rule  that  a  party  cannot  impeach  his  own  witness, 
it  is  held  in  New  York  as  in  most  other  jurisdictions  that,  though  a  party 
can  contradict  the  latter's  testimony  by  proving  the  true  facts  of  the 
case  by  other  witnesses,  Coulter  v.  Am.  Exp.  Co.  (1874)  56  N.  Y.  585,  he 
cannot  introduce  evidence  of  statements  made  by  the  witness  contra- 
dictory to  his  testimony,  People  v.  Safford  (N.  Y.  1847)  5  Denio  112, 
even  where  the  witness  is  hostile.  Kay  v.  Metrop.  etc.  Co.  (1900)  163 
N.  Y.  447,  451;  Conklan  v.  Metrop.  etc.  Co.  (N.  Y.  1903)  40  Misc.  619. 
There  is,  however,  no  reason  why  the  admissions  of  an  adverse  party  which 
are  generally  admissible  to  discredit  his  case,  2  Wigmore,  Ev.  §1048, 
should  be  barred  merely  because  they  incidentally  discredit  his  credibility 
as  a  witness.  Engel  v.  Dieter  (X.  Y.  1900)  31  Misc.  793;  Gibbs  v.  Sina- 
bury  (1871)  22  Mich.  479,  481;  2  Wigmore,  Ev.  §906  (2),  1051  (2)  n.  3; 
see  Volkommer  v.  Cody  (1903)  S5  App.  Div.  57,  177  N.  Y.  124.  As  the 
statements  in  the  principal  case  amounted  to  admissions  the  court 
applied  the  correct  rule,  though  its  language  that  the  admissions  "were 
competent  evidence  against  him  of  the  facts  contained  in  such  admis- 
sions" is  rather  loose.     2  Wigmore,  Ev.  §1048. 

Insurance — Policy  on  Life— Obtained  to  Assign  to  One  Without 
Insurable  Interest. — The  plaintiff's  intestate  took  out  a  policy  on  his 
own  life  with  the  intention  of  immediately  assigning  it  to  one  having  no 
insurable  interest,  and  did  so  assign  it.  Held,  that  this  was  not  a  wager- 
transaction,  and  that  the  assignment  was  good.  Harrison  v.  N.  W.  Ins. 
Co.  (Vt.  1906)  63  Atl.  321. 

By  statute  in  England,  14  Geo.  III.  ch.  48,  which  was  probably  only 
declaratorv  of  the  Common  Law,  Ruse  v.  Ins.  Co.  (1861)  23  N.  Y.  516; 
and  by  the  Common  Law  or  Statutes  in  most  of  the  United  States  a 
policytaken  out  by  one  without  an  insurable  interest,  or  for  the  benefit 
of  one  without  such  interest,  is  void,  because  in  the  nature  of  a  wager 
against  the  life  of  the  insured,  and  therefore  against  public  policy.  Ruse 
v.  Ins.  Co.  supra;  Lord  v.  Doll  (1815)  12  Mass.  115;  Bliss  on  Life  Ins.  §9. 
Vermont  and  New  Jersey,  however,  hold  a  contrary  view.  Fair  child  v. 
N.  E.  Assoc.  (1879)  51  »t.  613;  Trenton  Ins.  Co.  v.  Johnson  (N.  J.  1854) 
4  Zab.  576.  Although  there  is  conflict  of  opinion  as  to  the  assignability 
of  a  policy,  taken  out  bona  fide,  to  one  without  an  insurable  interest, 
Warnock  v.  Davis  (1881)  104  U.  S.  775;  Steinbach  v.  Diepcnbrock  (1899) 
158  N.  Y.  24;  these,  and  most  jurisdictions  hold  that  a  policy  taken  out 
for  the  purpose  of  assigning  to  one  without  an  insurable  interest  is  in 
principle  the  same  as  a  policy  taken  out  for  the  benefit  of  such  a  person, 
and  is  consequently  void.  Therefore,  the  principal  case  seems  incorrect 
on  principle  and  general  authority,  and  is  based  upon  a  case  incorrectly 
decided.     FairchUd  v.  Ar.  E.  Assoc.,  supra. 

Interstate  Commerce — Powers  of  Commission — Private  Car  Com- 
panies.— The  defendant  was  a  private  car  company,  having  no  direct 
business  relations  with  shippers,  but  furnishing  cars  to  railroads  for  the 
use  of  shippers  and  receiving  pay  therefor  from  the  railroads  on  a  mile- 
age basis.  On  being  questioned  as  to  what  part  of  the  mileage  it  had 
given  up  to  shippers,  defendant  car  company  refused  to  answer.  Held, 
that  such  private  car  companies  were  within  the  provision  of  the  Elkins 
Act  of  Feb.  19,  1903,  c.  708;  32  U.  S.  Stat.  847,  making  it  unlawful  for 
any  person  or  corporation  to  give  or  receive  any  rebate  by  any  device 
whatever,  and  that  the  giving  of  any  rebate  by  the  defendant,  although 
without  the  knowledge  of  the  railroad,  was  a  violation  of  the  statute,  and 
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rendered  the  defendant  car  company  subject  to  the  jurisdiction  of  the 
Interstate  Commerce  Commission.  Interstate  Commerce  Commission  v. 
Reichmann  (1906)   145  Fed.  235. 

The  principal  case  is  an  unusual  one,  but  would  seem  to  fall  clearly 
within  the  broad  provisions  of  the  Elkins  Act,  supra,  which  statute,  in 
turn,  is  fully  sanctioned  by  the  sweeping  terms  of  the  Constitution  giving 
Congress  power  to  regulate  interstate  commerce.  U.  S.  Const.  Art.  1, 
§8.  The  decision  is  one  involving  constitutional  and  statutory  inter- 
pretation merely,  and  the  court  gives  a  broad  and  fair-minded  interpre- 
tation thoroughly  in  accord  with  the  spirit  and  purpose  of  the  statute. 
An  equally  fair-minded  interpretation  of  all  the  provisions  of  the  Elkins 
Act,  supra,  and  the  provisions  of  the  Interstate  Commerce  Act  of  Feb. 
4,  1887,  c.  104;  24  U.  S.  Stat.  379,  would  doubtless  have  rendered  much 
of  the  recent  Interstate  Commerce  legislation  unnecessary. 

Landlord  and  Tenant — Option  for  Another  Lease — Term  not 
Specified. — By  an  agreement  in  writing  the  plaintiff  demised  to  the 
defendant  a  shop  and  dwelling  house  for  twelve  months  "with  the  option 
of  a  lease  of  the  same  after  the  aforesaid  time  at  the  rental  of  30  1.  per 
annum."  Held,  that  the  defendant  was  entitled  to  an  option  of  at  least 
one  year.     Austin  v.  Newham  (1906)  L.  J.  75  K.  B.  D.  563. 

This  apparently  is  the  first  actual  decision  on  this  point.  Although 
it  has  been  stated  that  such  a  lease,  which  is  silent  as  to  the  length  of  the 
term,  is  void  because  of  uncertainty,  Abcel  v.  Radcliff  (N.  Y.  1816)  13 
'Johns  297,  299,  yet  it  seems  more  reasonable  to  infer  that  the  parties 
contemplated  a  renewal  either  for  the  customary  term  where  a  general 
custom  of  letting  for  a  certain  number  of  years  exists,  Hyde  v.  Skinner 
(1723)  2  P.  Wms.  197,  or  in  the  absence  of  such  custom  for  the  same 
term  as  the  original  lease.  Troy  v.  Albany  Ex.  Co.  (1852)  472,  474; 
1  Taylor,  Land,  and  Ten.,  9th  ed.,  411,  n.  2;  McAdam,  Land,  and  Ten., 
2nd  ed.,  255. 

Master  and  Servant — Owner  of  Cab — Defense  of  Bailment. — The 
defendant  railroad  advertised  satisfactory  cab  service  to  its  patrons. 
It  leased  its  hansoms  to  drivers  for  a  fixed  sum  by  the  day  under  an 
agreement  providing  that  the  driver  assume  all  liability  for  damages, 
wear  a  uniform  with  "P.  R.  R."  on  it,  abstain  from  intoxicating  liquors, 
charge  prescribed  rates  and  conform  to  the  regulations  of  defendant. 
The  plaintiff  was  run  down  and  injured  by  the  driver's  negligence. 
Held,  defendant  was  not  liable.  McColligan  v.  Ry.  (Co  (Pa.  1906)  63 
Atl.   792. 

Ownership  of  the  cabs  creates  no  liability,  Carter  v.  The  Berlin 
Mills  Co.,  (1876)  58  N.  H.  52;  Milligan  v.  Wedge  (1840)  12  A.  &  E. 
737;  and  the  contract  of  bailment  here  rebuts  what  would  otherwise 
be  prima  facie  evidence  of  the  relation  of  master  and  servant.  McMullen 
v.  Hoyt  (X.  Y.  1867)  2  Daly  271;  Schular  v.  Ry.  Co.  (N.  Y.  1862)  38 
Barb.  653;  Stables  v.  Eley  (1825)  1  C.  &  P.  614;  Seaman  v.  Koehler  (1890) 
122  X.  Y.  646.  The  fact  that  defendant  advertised  cab  service  as  part 
of  its  equipment  and  compelled  the  drivers  to  wear  its  uniforms  is  material 
only  to  those  in  privity,  Hannon.  v.  Sicgel-Cooper  Co.  (1901)  167  N.  Y. 
244,  unless  the  cab  ordinances  of  Philadelphia  can  be  considered  as 
creating  a  liability.  Gales  v.  Bill  [1902]  2  K.  B.  38;  Cargill  v.  Duffy 
(1903)  123  Fed.  721.  The  defendant  cannot  be  held  as  lessor,  Felton  v. 
Dealt  (1850)  22  Vt.  170;  Blattenbergcr  v.  Co.  (Pa.  1839)  2  Miles  309, 
for  even  the  liability  of  public  service  companies  as  such  is  of  doubtful 
validity.  Elliott  on  Railroads  §  469.  But  it  is  not  at  all  clear  that  the 
alleged  contract  of  bailment  was  not  in  reality  a  contract  of  service  as  its 
comprehensive  terms  gave  defendant  that  control  over  the  driver  that 
is  decisive  of  the  relation  of  master  and  servant.  Baldwin  v.  Abraham 
(N.  Y.  1901)  57  App.  Div.  67. 

Mines  and  Mining — Abandonment  of  Claim — Estoppel. — The  defend- 
ant wished  to  locate  a  mining  claim.      One  of  the  plaintiffs  by  mistake 
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showed  him  land  which  he  said  was  unappropriated  public  domain,  but 
which  in  fact  had  been  previously  located  by  the  plaintiffs.  The  defend- 
ant made  a  defective  location  thereon  which  was  validated  later  by  the 
discovery  of  mineral  bearing  rock  in  place.  The  claim  was  then  worked 
for  eighteen  months,  improvements  worth  $8,000  being  added,  with  the 
knowledge  of  the  plaintiffs  who  congratulated  the  defendant  on  his  suc- 
cess. The  plaintiffs  were  experienced  miners  while  the  defendant  was 
not.  Held,  the  conduct  of  the  plaintiffs  amounted  to  equitable  estoppel 
tantamount  to  an  abandonment.  Sharkey  v.  Candiani  (Ore.  1906) 
85  Pac.   219. 

An  abandonment  is  a  matter  of  intention  and  operates  instanter 
to  terminate  a  known  legal  right,  Richardson  v.  McNulty  (1864)  24 
Cal.  339;  Trevaski  v.  Peard  (1896)  in  Cal.  599,  while  an  estoppel 
based  on  a  misrepresentation  forbids  the  assertion  of  the  truth  or  an 
existing  legal  right.  The  plea  of  abandonment,  therefore,  is  a  denial 
of  the  facts  requisite  for  estoppel.  Marquart  v.  Bradford  (1872)  43  Cal. 
526.  This  distinction  would  have  been  vital  had  the  plaintiffs  discovered 
their  mistake  before  the  defendant's  defective  location  was  validated,  for 
if  their  acts  amounted  to  an  abandonment  a  relocation  by  them  before 
that  date  would  have  been  necessary  and  sufficient  to  cut  off  the  rights 
of  the  defendant.  The  case  is  supportable  not  because  of  abandonment, 
but  estoppel.     See  2  Lindley,  Mines,  2nd  ed.,  §  642. 

Municipal  Corporations — Contracts  for  Public  Improvements. — 
The  board  of  commissioners  of  public  works  of  a  city  awarded  a  contract 
for  the  construction  of  sewers,  which  contained  a  provision  that  the  price 
should  include  the  cost  of  removing  pipes,  tracks,  etc.,  necessary  for  the 
proper  location  of  the  sewers.  Held,  such  provision  was  illegal.  Ander- 
son v.  Fuller  (Fla.  1906)  41  So.  684. 

As  the  cost  of  changing  the  location  of  tracks,  pipes,  etc.,  of  a  public 
service  corporation,  necessitated  by  public  improvements,  is  not  a  taking 
of  property  without  just  compensation,  New  Orleans  etc.  Co.  v.  Drainage 
Commission  (1905)  177  U.  S.  453;  In  re  Deering  (1883)  93  N.  Y.  361,  nor 
a  violation  of  a  contract  obligation,  the  grant  to  a  public  service  corpora- 
tion being  subject  always  to  the  public  demands,  New  Orleans  etc.  Co. 
v.  Drainage  Commission,  supra;  Chicago  etc.  Ry.  Co.  v.  Chicago  (1897) 
166  U.  S.  226,  the  contract  in  the  principal  case  involved  a  voluntary  as- 
sumption of  cost  by  the  city.  Such  a  contract  therefore,  is  ultra  vires,  City 
of  Nashville  v.  Sutherland  (1893)  92  Tenn.  335;  Becker  v.  Keokuk  Water- 
works (1890)  79  la.  419,  as  a  logical  application  of  the  rule  that  the 
general  power  under  the  incorporating  act  of  a  municipal  corporation  is 
to  be  construed  as  authorizing  only  such  contracts  as  are  fit  and  neces- 
sary to  enable  the  corporation  to  fulfill  the  purposes  for  which  it  was 
created.  Dillon,  Mun.  Corp.  §  443;  City  of  Nashville  v.  Sutherland, 
supra. 

Municipal  Corporations — Powers— Liability  of  City  for  School 
Furnishings. — A  city  was  authorized  by  statute  to  issue  bonds  for 
purchases  of  real  estate,  buildings  and  equipment  for  schools,  the  funds 
so  raised  to  be  deposited  with  a  special  treasurer  as  a  school  fund.  Sub- 
sequently the  city  was  established  as  a  school  district,  to  be  governed 
by  a  board  of  education.  A  warrant  drawn  on  this  special  fund  was 
given  to  the  plaintiff  for  furniture  which  he  had  supplied  the  schools, 
which  warrant  was  refused  payment  because  the  fund  had  been  em- 
bezzled. In  exchange  for  the  warrant,  however,  the  city  council  executed 
and  delivered  to  the  plaintiff  a  note,  on  which  he  brought  suit.  Held,  for 
the  defendant.  Cleveland  School  Furniture  Co.  v.  City  of  Greenville 
(Ala.  1906)  41  So.  862. 

If  this  was  a  suit  upon  a  negotiable  promissory  note,  then,  since  a 
municipality  has  no  inherent  power  to  issue  negotiable  paper,  Police 
Jury  v.  Britton  (1872)  15  Wall.  566;  Chisholm  v.  City  of  Montgomery 
(1875)  2  Woods  584;  Bourdeaux  v.  Coquard  (1892)  47  111.  App.  254, 
relief  was  properly  denied,  unless  negotiable  paper  could  be  issued  under 
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the  power  to  issue  bonds.  Under  the  rule  of  strict  construction  of  such 
grants,  Brenham  v.  German  American  Bank  (1891)  144  U.  S.  173,  such  an 
implication  would  be  at  least  questionable.  If,  however,  the  suit  be 
considered  one  upon  the  claim  represented  by  the  note,  rather  than  one 
upon  the  note  itself,  the  decision  is  supportable  on  the  ground  that  the 
statute  would  seem  to  have  created  the  school  district  a  distinct  corpora- 
tion, against  which — or  the  board  of  education — the  suit  should  have 
been  brought,  rather  than  against  the  city.  Hornby  v.  State  (1879)  69 
Ind.  102;  Gunnison  v.  Board  of  Education  (1903)  176  N.  Y.  11.  At  all 
events,  the  reasoning  of  the  court  that  since  the  plaintiff  contracted  with 
reference  to  a  particular  fund,  he  was  confined  to  that  fund  for  his  pay- 
ment, is  unassailable.  Boro  v.  Phillips  Co.  (1877)  4  Dillon  216;  Campbell 
v.  Polk  Co.  Court  (1882)  76  Mo.  57. 

Nuisance — Highways — Traction  Engine. — The  defendant's  traction 
engine  caused  serious  unavoidable  injury  to  certain  parts  of  the  highway. 
The  court  found  that  other  parts  of  the  highway  were  benefited  by  the 
wide  tires  packing  the  macadam,  and  being  of  opinion  that  the  total 
injury  caused  by  one  trip  of  the  engine  if  distributed  over  the  whole 
length  of  the  route,  would  not  be  greater  than  the  wear  and  tear  caused  by 
eight  trips  of  a  narrow-tired  two-horse  truck  necessary  to  move  the  same 
weight  of  freight,  it  was  held,  that  since  his  right  to  move  his  freight  by 
two-horse  trucks  was  undisputed,  he  might  use  the  engine  for  the  same 
purpose.  McCarter  v.  The  Ludlum  Steel  and  Spring  Co.  (N.  J.  1906) 
63  Atl.  764. 

A  benefit  received  is  no  defense  to  a  crime  or  tort.  Respublica  v. 
Caldwell  (Penn.  1785)  1  Dall.  150.  The  right  to  a  reasonable  use  of  the 
highway  by  vehicles  of  all  kinds  is  limited  only  by  the  duty  to  exercise 
reasonable  care  to  avoid  impairing  the  equal  rights  of  other  users  of  the 
highway.  Mullen  v.  Village  of  Glens  Falls  (N.  Y.  1896)  11  App.  Div.  275, 
277.  From  the  doctrine  of  the  principal  case  it  would  seem  that  since 
the  rights  of  the  defendant  were  not  limited  to  eight  trips  of  a  two-horse 
truck,  or  to  any  number  of  trips,  he  would  have  an  unlimited  right  to 
cause  serious  injury  to  the  rights  of  the  public  at  points  where  it  was 
admitted  the  engine  could  not  be  used  without  causing  serious  injury. 

Pleading  and  Practice — Amendment — Substitution  of  Parties 
Plaintiff. — By  a  mistake  of  the  attorneys  for  the  plaintiff  a  suit  on  a 
cause  of  action  in  favor  of  a  corporation  was  brought  in  the  names  of 
the  holders  of  all  the  stock.  A  motion  was  made  for  an  amendment 
substituting  the  corporation  as  plaintiff.  A  new  action  would  be  barred 
by  the  Statute  of  Limitations.  Held,  motion  granted.  Hackett  v.  Van 
Frank  (Mo.  1906)  96  S.  W.  247. 

Although  the  decisions  on  the  subject  of  amendment  are  conflicting, 
most  jurisdictions  permit  a  substitution  of  the  nominal  plaintiff  for  the 
real  party  in  interest.  Yocum  v.  The  Town  (1866)  39  111.  220.  But  the 
liberality  of  the  courts  in  allowing  amendments  is,  by  the  great  weight 
of  authority,  not  extended  to  the  substitution  for  a  sole  partv  plaintiff 
who  has  shown  no  right  of  action  in  himself,  of  another  who  has  a  right 
of  action.  Davis  v.  The  Mayor  (1856)  14  N.  Y.  506;  State  v.  Rottaken 
(1879)  34  Ark.  144;  contra,  Jennings  v.  Spring  (S.  C.  183 1)  1  Bailey  Eq. 
181.  Since  a  corporation  cannot  be  termed  a  nominal  plaintiff  unless 
the  entity  theory  be  repudiated — a  position  the  court  does  not  take — 
the  decision  goes  to  the  extreme  of  allowing  an  entire  substitution  of 
parties  plaintiff,  in  spite  of  several  decisions  in  the  same  jurisdiction  to 
the  contrary.  Altheimer  v.  Tcsischer  (189 1)  47  Mo.  App.  284.  See 
House  v.  Dexter  (1861)  9  Mich.  246. 

Pleading  and  Practice — Conclusion  of  Law — Form  of  Allegation. 
— A  complaint  alleged  that  the  defendant  was  indebted  to  the  plaintiff's 
assignor  for  money  had  and  received  by  the  defendant  amounting  to 
Siooo.  Held,  demurrable  as  stating  a  conclusion  of  law.  Tate  v. 
American  Woolen  Co.  (1906)  99  X.  Y.  Supp.  678. 
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In  pleading  under  the  various  codes,  only  facts  and  not  conclusions 
of  law  should  be  alleged.  People  v.  The  Commissioners  (1873)  54  N.  Y. 
276,  279.  Yet  almost  all  the  coi:rts  have  made  what  would  seem  to  be 
an  exception  to  this  rule  in  sustaining  complaints  and  petitions  sub- 
stantially the  same  in  form  and  allegations  as  the  old  common  counts. 
Allen  v.  Patterson  (1852)  7  N.  Y.  476;  contra,  Bowen  v.  Emmerson  (1869) 
3  Ore.  452.  In  New  York,  moreover,  facts  may  be  alleged  according  to 
their  legal  effect.  N.  Y.  News  Co.  v.  S.  S.  Co.  (1895)  148  N.  Y.  39.  The 
principal  case  is  distinguishable  from  Allen  v.  Patterson,  supra,  if  at  all, 
only  upon  the  narrow  and  unsatisfactory  ground  that  in  the  latter  case 
a  transaction  was  recited  while  in  the  principal  case  there  was  merely  a 
bare  allegation  of  indebtedness. 

Pleading  and  Practice — Information  and  Belief — Demurrer. — 
The  complainants  alleged  in  their  bill  certain  facts  to  be  true  "as  the 
complainants  were  informed  and  believed."  The  defendants  urged  that 
a  demurrer  by  them  did  not  admit  the  truth  of  this  fact  charged,  but 
only  complainant's  belief  of  the  fact.  Held,  the  demurrer  admitted 
the  truth  of  the  fact  charged.  Bates  v.  City  of  Hastings  (Mich.  1906) 
108  N.  W.  1005, 

A  mere  allegation  that  the  alleging  party  believes  that  a  certain  fact 
is  true,  is  not  strictly  an  allegation  of  fact,  but  only  an  allegation  of  belief, 
McDowell  v.  Graham  (1835)  3  Dana  73;  Engremont  v.  Cowell  (1843)  5 
Beav.  620;  Jones  v.  Cowles  (1855)  26  Ala.  612;  Bank  of  North  America  v. 
Rindge  (1893)  57  Fed.  279,  though  in  code  states  it  has  been  held  that 
such  an  allegation  was  good  as  an  allegation  of  fact  on  information  and 
belief.  Howell  v.  Fraser  (N.  Y.  1850)  6  How.  Pr.  221;  Radwayv.  Mather 
(1852)  5  Sanf.  654;  Stoutenburg  v.  Lybrand  (1862)  13  Ohio  St.  228;  Dial 
v.  Gary  (1885)  24  S.  C.  572;  and  see  Truscott  v.  Dole  (N.  Y.  1851)  7 
How.  Pr.  221.  But  where  the  allegation  is  made  on  information  and 
belief,  it  is  very  generally  treated  as  a  sufficiently  direct  averment  of 
facts,  as  in  the  principal  case.  Lucas  v.  Oliver  (1859)  34  Ala.  629;  Wells 
v.  Bridgeport  Hydraulic  Co.  (1862)  30  Conn.  323;  Coryell  v.  Klehm 
(1895)    157  111.  476. 

Pleading  and  Practice — Request  by  Each  Party  for  Direction  of 
Verdict. — After  evidence  taken  each  party  requested  the  court  to  in- 
struct the  jury  to  return  a  verdict  in  his  favor.  Held,  that  by  this  action 
the  parties  affirmed  that  there  was  no  disputed  question  of  fact,  and  that 
in  the  upper  court  they  are  concluded  by  the  findings  in  the  court  below. 
McCormick  v.  Nat.  Bank  (1906)  142  Fed.  132. 

It  is  well  established  that  under  such  circumstances,  after  the  case 
has  come  before  a  higher  court,  a  request  to  go  to  the  jury  will  be  refused. 
First  Nat.  Bank  v.  Hayes  (1901)  64  Ohio  St.  101;  2  Thompson,  Trials 
§  2272.  The  language  of  the  cases  that  a  request  by  each  party  for  a 
verdict  in  his  favor  is  a  complete  waiver  to  go  to  the  jury  is  confusing, 
since  before  verdict  a  request  to  go  to  the  jury  on  a  disputed  question  of 
fact  must  be  granted.  Minahan  v.  Ry.  Co.  (1905)  138  Fed.  37;  Koehler 
v.  Adlcr  (1879)  78  N.  Y.  287.  After  verdict,  however,  such  a  request  will 
be  refused.     Howell  v.  Wright  (1890)  122  N.  Y.  667. 

Public  Service  Companies — Carriers — What  Constitute — Messen- 
ger Companies. — Plaintiff  secured  a  messenger  boy  from  the  defendant 
messenger  company  to  carry  a  parcel  containing  money  to  a  bank,  special 
notice  being  given  as  to  the  nature  of  the  contents.  The  money  was 
stolen  and  the  plaintiff  sought  to  hold  the  messenger  company  as  a  com- 
mon carrier.  Held,  the  defendant  was  not  a  common  carrier.  Hirsch  v. 
American  Dist.  Tel.  Co.  (1906)  98  N.  Y.  Supp.  371. 

From  the  facts  in  the  principal  case,  it  would  seem  that  the  defendant 
as  a  part  of  its  business  held  itself  out  to  the  public  as  a  carrier  of  small 
parcels,  and  as  such  should  be  subject  to  the  common  carrier's  liability 
of  insurer  of  goods  carried.  6  Columbia  Law  Review  356.  The  decision 
of  the  principal  case  silently  overrules  two  earlier  New  York  cases  holding 
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that  such  messenger  companies  are  common  carriers  and  liable  as  such, 
Oilman  v.  Postal  Tel.  Co.  (N.  Y.  1905)  48  Misc.  372;  Sanford  v.  American 
Dist.  Tel.  Co.  (N.  Y.  1895)  13  Misc.  88,  and  would  seem  to  be  wrong  both 
in  principle  and  by  authority. 

Public  Service  Companies — Carriers — Contracting  away  Liability 
for  Negligence. — A  steamship  ticket  recited  that  the  carrier  would  not 
be  liable  above  a  fixed  sum  for  losses  of  baggage  unless  the  value  of  the 
same  above  said  sum  be  declared.  Held,  that  the  plaintiff  could  recover 
only  this  fixed  sum  though  the  loss  occurred  through  the  negligence  of 
the  carrier  Tewes  v.  Lloyd  S.  S.  Co.  (1906)  36  N.  Y.  L.  Jour.  No.  29. 
In  New  York  a  carrier  may  by  special  contract  stipulate  for  an 
exemption  from  liability  for  losses  arising  from  its  own  negligence,  on 
the  theory  that  the  contract  is  one  between  private  parties  acting  on  an 
equal  footing.  Parsons  v.  Monteath  (1851)  13  Barb.  353,  360.  In  decid- 
ing whether  there  is  or  is  not  a  special  contract  the  courts  have  applied 
the  principle  that  the  contract  should  be  strictly  construed  against  the 
carrier.  Kenneyv.  Ry.  Co.  (1891)  125  N.  Y.  422.  Accordingly  a  stipula- 
tion similar  to  that  of  the  principal  case  merely  relieved  the  carrier  of  its 
insurer's  liability.  Bermel  v.  Ry.  Co.  (1901)  62  App.  Div.  389,  aff.  172 
N.  Y.  639.  The  court  in  the  principal  case,  however,  disregards  this 
principle  of  strict  construction  and  bases  its  decision  on  cases  resting  on 
the  ground  that  the  silence  of  the  shipper  amounts  to  constructive  fraud. 
Magnin  v.  Dinsmore  (1877)  7C  N.  Y.  410. 

Real  Property — Constructive  Adverse  Possession — Limitations 
of  Doctrine. — The  defendant,  claiming  by  adverse  possession  a  large 
tract  of  land,  proved  actual  occupancy  of  a  part  under  a  deed  covering 
the  whole.  Held,  the  doctrine  of  constructive  adverse  possession  does 
not  apply  to  large  tracts  of  land  not  purchased  for  purposes  of  cultiva- 
tion. Lawrence  v.  Alabama  Land  Co.  (Ala  1906)  41  So.  612.  See 
Notes,  p.  582. 

Taxation— Tax  Title — Husband  and  Wife. — A  wife,  not  being  in 
possession  or  receiving  the  rents,  purchased  land  owned  bv  her  husband 
and  others  with  her  own  money  at  a  sale  for  taxes  Held,  she  acquired 
a  good  title.     Nagle  v.  Tieperman  (Kan.  1906)  85  Pac.  941. 

One  cannot  acquire  a  title  at  a  tax  sale  if  he  is  under  a  legal  or  moral 
obligation  to  pay  the  taxes,  Bowman  v.  Cockrill  (1870)  6  Kan.  311,  or  if 
it  is  inequitable  for  him  to  do  so  because  of  his  relation  to  the  owner  of 
the  land.  Blackwood  v.  Van  Vliet  (1874)  30  Mich.  118;  Cooley,  Tax., 
3rd  ed.,  963.  Since  it  appears  plain  that  the  inchoate  right  of  the  wife  in 
her  husband's  estate  places  upon  her  no  legal  or  moral  obligation  to  pay 
the  taxes,  Willard  v.  Ames  (1891)  130  Ind.  351,  a  woman  with  a  separate 
estate  may  purchase  her  husband's  land  at  a  tax  sale  unless  it  is  inequi- 
table for  her  to  do  so.  Although  it  has  been  held  undesirable,  because  of 
the  marriage  relation,  that  one  spouse  should  thus  acquire  title  to  the 
land  of  the  other,  Laton  v.  Balcom  (1886)  64  N  H.  92,  the  principal  case 
appears  to  be  more  in  harmony  with  the  spirit  of  the  Married  Women's 
Acts  and  the  modern  conception  of  the  marital  relation. 

Taxation — Transfer  Tax — Interstate  Consolidated  Corporation. 
— The  respondent  levied  a  tax  upon  the  market  value  of  certain  shares 
of  stock  of  the  Boston  and  Albany  R.  R.  Co.  under  the  New  York  statute, 
L.  1896,  ch.  908,  sec.  220,  as  amd.  L.  1897,  ch.  284,  sec.  2,  providing  for  a 
tax  upon  this  basis  upon  personal  property  situated  within  the  state  and 
transferred  under  the  will  of  a  non-resident.  The  company  in  question 
was  an  interstate  consolidated  corporation  of  New  York  and  Massachu- 
setts. Held,  that  on  the  principle  of  interstate  comity  the  statute  should 
be  interpreted  as  making  the  basis  of  the  taxation  that  proportion  of  the 
market  value  of  the  stock  which  the  property  within  the  state  bore  to  the 
entire  property  of  the  company.  Cooley  v.  The  Comptroller  (1906)  36 
N.  Y.  L.  Jour. 'No.  21. 
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Since,  when  something  has  to  be  done  in  a  particular  jurisdiction  to 
make  the  transfer  of  stock  valid,  its  situs  is  in  that  jurisdiction  for  that 
purpose  at  least,  Dicey's  Conflict  of  Laws  320;  Att'y  Gen'l  v.  Dimond 
(1831)  1  C.  &  J.  356;  Att'y  Gen'l  v.  Bouwens  (1838)  4  M.  &  W.  171,  190; 
cf.  Matter  of  Bronson  (1896)  150  N.  Y.  1 ;  the  situs  of  the  stock  in  question 
was  in  New  York  and  Massachusetts  at  the  same  time,  from  which  it  follows 
that  if  each  state  exercised  its  constitutional  right  to  impose  a  transfer 
tax  upon  the  stock,  based  upon  its  full  market  value,  their  action  would 
in  effect  result  in  double  taxation,  although  in  fact  the  tax  would  be 
upon  different  privileges.  People  v.  Reardon  (1906)  184  N.  Y.  431.  The 
court  will  not  interpret  a  statute  as  imposing  double  taxation,  although 
constitutional,  unless  forced  to  do  so  by  express  words  or  necessary 
implication.  Golding  v.  Collectors  of  Chambersburg  (1874)  37  N.  J.  L. 
(8  Vroom)  258;  Matter  of  James  (1894)  144  N.  Y.  6.  Since  no  express 
words  laying's,  double  tax,  nor  any  necessarily  implying  such  can  be  found 
in  the  statute,  while  in  an  analogous  case  the  legislature  particularly  avoided 
such  a  possibility,  Genl.  Tax  Law  of  N.  Y.  Sec.  182,  the  decision  in  the 
principal  case  seems  more  correctly  supportable  on  the  ground  of  such 
strict  interpretation  than  of  interstate  comity.  The  limitation  of  the 
decision  to  an  interstate  consolidated  corporation,  excluding  from  its 
application  a  corporation  at  first  incorporated  in  but  one  state  and  sub- 
sequently incorporated  in  a  second  state  seems  difficult  to  understand. 

Torts — Assault  and  Battery — Insult  prevents  Recovery. — The 
plaintiff  in  an  altercation  with  his  employer,  the  defendant,  called  the 
latter  a  robber,  whereupon  the  defendant  knocked  the  plaintiff  down. 
Held,  that  the  plaintiff  was  offender  and  aggressor,  from  beginning  to 
end,  and  that  his  case  fell  within  the  doctrine  that  he  who  is  in  fault  and 
sues  for  damages  resulting  therefrom,  cannot  recover  for  the  injuries 
inflicted  on  him,  although  the  perpetrator  was  not  justified  in  law  in  his 
conduct.     Massett  v.  Keff  (La.  1906)  41  So.  330.     See  Notes,  p.  581. 

Torts — False  Imprisonment — Jurisdiction — Liability. — The  plaintiff 
brought  an  action  for  false  imprisonment  based  on  his  arrest,  conviction 
and  imprisonment  for  violation  of  an  unconstitutional  city  ordinance. 
The  magistrate  who  tried  the  cause  had  jurisdiction  of  all  prosecutions 
for  violations  of  the  city  ordinances  and  the  ministerial  officer  who  made 
the  arrest  acted  under  process  fair  on  its  face.  Held,  that  the  magistrate 
and  ministerial  officer  were  not  liable.  Bohri  v.  Barnett  (1906)  144  Fed. 
389.     See  Notes,  p.  586. 
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A  Treatise  on  Equity  Jurisdiction.  By  J.  N.  Pomeroy,  Third 
Edition  by  J.  N.  Pomeroy,  Jr.  Four  vols.  San  Francisco:  Bancroft- 
Whitney  Co.     1905.     pp.  lviii,  3525. 

Convinced  that  unless  something  were  done,  we  should  lose,  as  a 
result  of  our  consolidation  of  law  and  equity  in  the  same  court,  a  con- 
siderable part  of  our  equitable  system  and  principles,  Professor  Pomeroy 
undertook  the  composition  and  publication  of  his  great  work.  In  his 
preface  he  expressed  the  hope  that  it  might  aid  the  profession  "in  their 
judicial  and  forensic  duties  and  *  *  *  accomplish  something  for  the 
promotion  of  justice,  righteousness,  and  equity  in  the  legal  and  business 
transactions  and  relations  of  society,"  and  so  "maintain  the  equitable 
jurisprudence  in  its  true  position  as  a  constituent  part  of  municipal  law." 
How  fully  that  reverent  hope  has  been  realized,  the  cases  collected  by 
his  present  editor  abundantly  testify;  for  court  after  court  is  shown  to 
have  cited  and  relied  upon  his  sound  enunciation  of  fundamental  prin- 
ciples. The  treatise  was  essentially  different  in  its  classification  and 
treatment  of  the  subject  matter,  as  well  as  in  its  purpose,  from  any  of  the 
works  that  preceded  it.  Fonblanque,  Karnes  and  others,  of  the  earliest 
writers  had  given  little  more  than  elaborate  outlines  of  their  subject; 
the  great  works  of  Story  and  Spence  had  treated  the  subject  from  the 
standpoint  of  its  historical  development  and  the  extent  of  its  jurisdiction. 
Professor  Pomeroy  set  to  work  to  collect  and  analyze  the  cases  and  to 
deduce  from  them  the  fundamental  principles  that  governed  the  admin- 
istration of  equity.  He  did  his  work  well,  and,  as  already  suggested,  its 
influence  has  been  profound.  A  new  edition  of  such  a  work  must,  if 
properly  done,  be  of  great  value  to  the  profession. 

The  present  edition  of  the  work  is  issued  in  four  volumes,  the  first 
edition  was  in  three.  There  are  cited  approximately  twenty-nine  thou- 
sand cases,  between  six  and  seven  thousand  more  than  in  the  second 
edition.  The  type  of  the  text  is  large  and  clear.  The  proof  reading  has 
been  done  with  care.  In  most  instances  a  short  statement  follows  or 
precedes  the  citation  of  a  case,  which  gives  its  holding,  usually  to  the 
point.  With  one  exception  noted  later,  no  interpolations  have  been 
made  in  the  text,  the  editor  stating  that  he  believed  "the  peculiarly 
authoritative  character  conceded  by  the  courts  to  that  text  required  that 
no  chance  should  be  afforded  of  confusing  the  author's  language  with 
his  own."  The  results  of  the  editor's  labors  have  therefore  been  col- 
lected in  notes. 

The  subject  matter  of  these  notes  falls  into  three  groups: 

First,  that  group  in  which  are  collected  the  cases  which  have  relied 
on  or  have  quoted  the  author's  text.  These  collections  are  of  great 
practical' value  and  at  once  demonstrate  how  widely  and  deeply  the 
courts  have  been  influenced  by  the  work.     In  the  reviewer's  opinion 
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the  collection  of  these  cases  constitutes  by  far  the  most  important  part 
of  the  present  editor's  work. 

Secondly,  that  group  in  which  the  Early  English  and  American 
authorities,  omitted  by  the  author,  have  been  collected.  E.  g.  §  197. 
n.  (a).  These  are  not  usually  of  such  a  character  as  to  evidence  deep 
research;  and  the  number  of  cases  might,  it  would  seem,  have  been 
largely  curtailed.  The  author  covered  the  same  field  himself  with  great 
thoroughness,  and  it  appears  a  fair  presumption  that  he  took  all  that  he 
hought  worth  while. 

Thirdly,  that  group  in  which  are  placed  the  recent  cases,  not  quoting 
or  citing  the  text,  but  illustrating  the  doctrines  therein  laid  down.  Where, 
as  in  some  instances,  the  decisions  have  cleared  up  matters  put  in  doubt 
in  the  text,  as  in  n.  (2),  §  1028,  these  additions  seem  very  desirable;  but 
where,  as  in  other  instances,  they  are  added  to  establish  such  elementary 
principles  as  "that  the  trustee  gets  the  legal  title"  or  that  the  trustee 
"does  not  enjoy  the  property  beneficially,"  §939,  n's  (a)  and  (b).,  it 
would  seem  that  the  space  might  well  have  been  saved.  It  is  of  course 
always  an  open  and  debatable  question  how  far  a  treatise  should  be  a 
digest  of  authorities  as  well,  but  the  present  editor  has  certainly  come 
near  to  the  limit  that  can  be  safely  allowed,  and  a  subsequent  editor 
may  well  scan  the  citations  with  a  view  to  eliminating  the  less  desirable. 

The  notes  are  at  times  quite  elaborate,  for  example  those  on  Con- 
current Jurisdiction,  §  178,  judicial  Interpretation  of  Jurisdiction, 
§  293,  the  Trust  Fund  Theory  in  Corporations,  §  1046,  Recovery  of 
Specific  Chattels,  §  185,  n.  (c),  Charitable  Trusts,  including  those  for 
Religious  Purposes,  §1021,  and  Jurisdiction  to  Prevent  a  Multiplicity 
of  Suits.  §242  et  seq.  Indeed  as  a  whole  the  notes  indicate  much 
painstaking  and  labor. 

The  one  textual  interpolation  has  been  placed,  and  with  good  reason, 
in  the  section,  Jurisdiction  to  Prevent  a  Multiplicity  of  Suits,  §§251^ 
and  25 if.  As  suggested  by  the  present  editor,  Professor  Pomeroy  was 
the  first  to  treat  adequately  this  important  head  of  equity,  and  his  whole 
work  contains  no  better  analysis  of  cases  and  deduction  of  principles 
than  is  to  be  found  here.  However,  it  must  be  said,  that  the  learned 
writer  had  here,  as  elsewhere,  a  theory  to  uphold  and  he  marshalled  to 
the  task  as  authorities  both  holdings  and  dicta,  though  with  true  lawyer- 
like consistency  distinguishing  all  of  the  first  and  discrediting  all  of  the 
latter  where  they  failed  to  support,  or  came  in  conflict  with,  his  own 
view, — let  the  courts  propounding  them  be  howsoever  distinguished. 
E.  g.  p.  438,  quoting  Cooley,  J.,  in  Youngblood  v.  Sexton  (1875)  32 
Mich.  406,  410;  p.  427,  quoting  from  Chancellor  Vroom  in  Marselis  v. 
Morris  Canal  Co.  (1830)  1  N.  J.  Fq.  31.  As  a  result  of  his  examination, 
the  author  laid  down,  as  a  test  for  the  exercise  of  the  jurisdiction,  that 
there  must  be  among  the  parties  a  community  of  interest  in  the  questions 
of  law  and  fact  involved,  or,  in  the  kind  and  form  of  relief  demanded. 
§§260,  269.  While,  properly  understood,  this  may  be  accepted  as  a 
correct  statement  of  the  weight  of  authority,  unfortunately  the  author 
used  certain  other  general  expressions,  such  as  "In  fact  the  'multiplicity 
of  suits'  which  is  to  be  prevented  constitutes  the  very  inadequacy  of  legal 
methods  and  remedies  which  calls  the  concurrent  jurisdiction  into  being 
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under  such  circumstances,  and  authorizes  it  to  adjudicate  upon  purely 
legal  rights,  and  confer  purely  legal  relief,"  and  these  have  been  adopted 
by  some  of  our  courts  to  reach  and  justify  results  which  cannot  be  brought 
within  the  principles  of  the  cases,  and  it  may  be  doubted  if  within  the 
limits  of  Professor  Pomeroy's  theory.  One  of  the  best  known  dissents 
from  the  author's  broadly  expressed  doctrine  is  the  "Tribette  Case," 
(1892)  70  Miss.  182  (considered  as  overruled  by  Hightower  etc.  v.  Railroad 
Co.  (1904)  36  Southern  82,  and  Tisdale  v.  Insurance  Co.  (1904)  id.  568, 
though  neither  case  cites  the  "Tribette"  case),  and  a  careful  reading  of 
the  authorities  leaves  it  by  no  means  certain  that  the  Professor  had  the 
better  of  the  Judge.  The  present  editor  takes  occasion  to  criticise  this 
case  §257,  n.  (c);§264,  n.  (b),but  his  criticism  is  not  more  convincing 
than  his  author's  statement  of  the  principle.  It  seems  not  too  much  to 
say  that  this  doctrine  of  jurisdiction  to  prevent  a  multiplicity  of  suits  is 
being  at  present  greatly  extended  at  the  expense  of  certain  other  funda- 
mental principles,  such  as  the  right  of  trial  by  jury.  This  is  well  illus- 
trated by  the  recent  case  of  Fegelson  v.  Insurance  Co.  (1905)  103  N.  W. 
496,  in  which  an  insurer  was  permitted  to  join  in  one  suit  six  insurance 
companies,  having  six  different  policies,  all  the  subject  of  distinct  con- 
tracts, on  the  theory  that  there  was  among  them  some  common  issue  of 
law  and  fact.  Under  such  rulings  it  seems  well  to  have  an  interpolation 
in  the  text  (a  thing  usually  to  be  condemned)  which  states  what  appears 
an  obvious  and  fundamental  qualification  of  the  broadly  expressed  doc- 
trine of  the  text,  that  "the  equity  suit  must  result  in  a  simplification  or 
consolidation  of  the  issues;  if,  after  the  numerous  parties  are  joined,  there 
still  remain  separate  issues  to  be  tried  between  each  of  them  and  the  single 
defendant  or  plaintiff,  nothing  has  been  gained  by  the  court  of  equity's 
assuming  jurisdiction." 

That  part  of  the  work  which  the  author  designated  "Part  Fourth: 
The  Remedies  and  Remedial  Rights  which  are  Conferred  by  Equity 
Jurisprudence,"  the  present  editor  has  amplified  into  two  additional 
volumes  (volumes  V  and  VI  of  the  series,  which  will  be  reviewed  later); 
and  to  avoid  duplication,  he  has  left  the  original  text  and  notes  without 
any  annotation  with  the  recent  cases.  This  seems  unfortunate.  A  care- 
ful selection  of  cases  might  well  have  been  cited  here,  even  at  the  expense 
of  duplicating,  for  this  is  the  work  with  which  the  profession  is  familiar; 
and  it  strikes  one  as  rather  strange  not  to  find,  for  example,  a  citation 
to  such  a  well  known  case  as  Day  County  v.  Texas  (1887)  68  Texas  526, 
in  support  of  one  of  the  author's  favorite  theories,  which  in  the  original 
text  stood  in  need  of  confirmation.  Moreover  this  highly  equitable  doc- 
trine that  a  suit  to  remove  cloud  on  title  should  lie  even  where  the  instru- 
ment is  void  on  its  face,  seems  to  be  gaining  ground,  see  Flint  Land  Co.  v. 
Fockiman  (1905)  103  N.  W.  813,  and  it  is  so  eminently  just  that  no  occa- 
sion should  be  lost  to  foster  it. 

It  must  be  said,  however,  in  conclusion,  that  the  editor  has  done  his 
work  as  a  whole  very  well  indeed,  and  members  of  the  profession  cannot 
afford  to  content  themselves  with  the  older  editions  of  this  great  work, 
for  the  new  one  gives  much  that  is  well  nigh  invaluable. 
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Limitations  of  the  Taxing  Power,  including  Limitations  upon 
Public  Indebtedness.  By  James  M.  Gray.  San  Francisco:  Ban- 
croft-Whitney Co.     1906.     pp.  lx,  13 16. 

This  treatise,  large  as  it  is,  does  not  purport  to  cover  the  entire  field 
of  taxation.  It  is  limited  to  the  constitutional  law,  state  and  national, 
governing  taxation  and  public  debt — and  not  even  all  of  that  part  of 
the  law  is  covered.  Roughly  it  may  be  said  that  the  administrative 
aspects  of  the  subject,  the  law  of  assessment,  equalization,  apportion- 
ment, etc.,  are  for  the  most  part  treated  incidentally.  Separate  chapters 
are  not,  as  a  rule,  given  to  these  subjects,  though  they  are  discussed  to 
some  extent  under  chapters  on  due  process  of  law,  the  collection  of  taxes 
and  enforcement  of  tax  laws,  etc.  It  is  with  subjects  such  as  equality 
in  taxation,  the  scope  of  the  taxing  power,  situs,  the  purposes  of  taxa- 
tion, taxing  districts,  double  taxation,  and  retrospective  laws,  that  the 
book  has  to  do  for  the  most  part. 

The  book  commends  itself  in  the  main  as  a  solid  contribution  to  the 
literature  of  the  subject.  It  is  written  in  a  lucid  style  and,  as  it  would 
seem,  with  a  good  sense  of  the  relative  importance  of  things.  This  ap- 
pears not  only  in  the  treatment  of  the  subject-matter  itself,  but  in  the 
use  of  quotations  from  opinions  and  extracts  from  constitutions.  The 
directness  of  style  is  unusual  for  a  text  book.  It  is  not  written  after 
the  perfunctory  manner  of  the  weary  compiler — which  is  all  too  common 
nowadays  in  law  treatises.  The  book  is,  however,  in  the  opinion  of  the 
reviewer,  disfigured  somewhat  by  its  opening  pages.  It  opens  with  a 
long,  philosophical  discussion  of  equality  in  taxation  which  is  out  of 
keeping  with  the  business-like  directness  of  the  rest  of  the  book. 

Though  the  sub-title  of  the  book  is  "Limitations  upon  Public  In- 
debtedness," only  one  of  the  twenty-nine  chapters  is  devoted  to  this 
subject.  Thus  the  work  is  almost  entirely  one  on  taxation.  In  his 
preface  the  author  makes  something  of  an  apology  for  quoting  liberally 
from  the  state  constitutions,  but,  the  book  being  what  he  has  made  it, 
distinctly  a  treatise  upon  the  constitutional  phases  of  the  subject,  this, 
it  seems,  is  a  distinct  gain.  Statements,  however  careful,  as  to  the  con- 
struction of  particular  constitutional  provisions  are  seldom  entirely  sat- 
isfactory. So  important  are  the  comparatively  minute  variations  of 
word  and  phrase  from  constitution  to  constitution  that  the  lawyer,  if  not 
provided  with  the  text  itself,  would  in  most  cases  turn  direct  from  the 
comments  of  the  author  to  the  constitution  in  order  to  have  the  whole 
case  before  him. 

Fair  examples  of  the  treatment  throughout  are  found  in  the  discussion 
of  direct  taxes  and  income  taxes,  taxation  in  its  relation  to  interstate 
commerce,  franchise  taxation,  the  power  of  the  state  to  limit  its  taxing 
power  by  contract  and  the  possible  limits  of  inheritance  taxes.  The 
opinion  is  expressed  that  not  only  do  direct  taxes  include  taxes  on  land 
and  the  income  therefrom,  taxes  on  personal  property  and  the  income 
derived  from  it,  but  as  well  taxes  "on  persons  with  respect  to  income 
derived  from  personal  employments."  Admitting  that  there  is  no  ex- 
press adjudication  on  this  point  it  is  said  that  "the  statements  in  the 
opinions  in  Pollock  v.  Farmer  s  Loan  and  Trust  Co.,  that  such  taxes  were 
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considered  direct  taxes  in  the  colonies,  lead  to  the  opinion  that  taxes  on 
such  profits  must  be  considered  direct  taxes,  despite  the  distinction 
made  as  to  Pacific  Ins.  Co.  v.  Soule  and  Springer  v.  U.  S."  With  respect 
to  the  power  of  a  state  to  limit  its  taxing  power  by  contract,  the  author, 
while  of  course  recognizing  that  this  may  be  done,  expresses  the  opinion 
that  there  must  be  some  limit  to  it.  This  and  the  opinion  that  there  is  a 
limit  beyond  which  inheritance  taxes  amount  to  confiscation  are  fairly 
illustrative  of  his  conservative  attitude. 

It  is  unfortunate  that  the  case  of  Delaware  etc.  RR.  Co.  v.  Pennsyl- 
vania was  not  decided  at  the  time  the  book  was  written.  In  the  text 
we  find  the  following  statement:  "Possibly  the  state  where  the  owner 
of  tangible  property  resides  has  jurisdiction  by  virtue  of  its  power  over 
his  person  to  tax  him  in  respect  of  his  tangible  personalty  permanently 
situated  out  of  the  state."  This  the  case  above  referred  to  now  prohibits, 
and  had  the  author  been  able  to  take  advantage  of  the  decision  it  might 
have  influenced  his  treatment  in  more  than  one  respect,  of  such  revolu- 
tionary importance  is  this  rule.  The  discussion  of  the  "faculty"  theory 
as  opposed  to  the  "benefit"  theory  of  taxation,  found  in  the  earlier  part 
of  the  volume,  will  be  of  interest  to  those  economists  who  look  for  the 
time  when  events  will  move  into  line  with  modern  economic  doctrine. 

Special  Verdicts.  By  George  B.  Ci.ementson.  St.  Paul:  West 
Publishing  Co.     1905.     pp.  lxi,  350. 

This  work  is  more  fully  and  more  accurately  described  in  the  title 
page  as  "A  Manual  Relating  to  Special  Verdicts  and  Special  Findings  by 
Juries  Based  on  the  Decisions  of  All  the  States."  It  has  been  prepared 
by  a  practicing  lawyer  for  practicing  lawyers,  with  the  purpose  of  pre- 
senting in  the  form  of  a  systematic  treatise  the  law  upon  these  topics, 
which,  heretofore,  must  have  been  sought  for  in  general  works  on  trial 
practice,  in  digests,  statutes,  etc.,  and  the  author  has,  on  the  whole, 
accomplished  his  purpose  so  well  that  the  volume  may  be  commended 
both  to  the  class  for  which  it  was  primarily  intended  and  also  to  students. 

A  short  account  is  first  given  of  the  origin  and  history  of  special 
verdicts  and  findings.  This  is  followed  by  a  chapter  relating  to  what  is 
designated  as  the  "New  England  Practice"  of  questioning  the  jury  as 
to  the  grounds  of  the  verdict.  Chapters  three  to  nine  inclusive  treat  of 
special  findings  as  distinguished  from  special  verdicts,  and,  as  a  large 
majority  of  the  states  have  statutes  relating  to  the  subject,  chapter 
three  very  properly  gives  a  synopsis  of  these  statutes,  shows  their  essen- 
tial similarity,  the  uniformity  in  the  decisions  interpreting  the  different 
statutes,  the  object  and  effect  of  the  statutes,  and  their  constitutionality. 
The  remaining  chapters  of  this  portion  of  the  volume  treat  the  sub- 
topics in  the  order  in  which  they  would  naturally  arise  in  the  progress  of 
a  cause,  from  the  time  of  presenting  a  request  for  the  submission  of 
interrogatories,  to  the  decision  upon  appeal  of  questions  relating  to  special 
findings.  Chapters  ten  to  fifteen  are  devoted  to  the  subject  of  special 
verdicts,  the  general  scheme  of  treatment  being  the  same  as  that  adopted 
in  the  earlier  portion  of  the  work  with  reference  to  special  findings. 

It  is  evident  that  the  author  has  given  much  time  and  labor  to  the 
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preparation  of  the  treatise,  and  that  they  have  been  well  expended.  The 
style  is  clear,  the  citation  of  authorities  seems  to  be  quite  complete,  and, 
although  the  author  does  not  obtrude  his  opinions,  he  does  not  hesitate 
to  express  them  where  necessary.  It  is,  for  instance,  clear  that  he  is 
not  of  those  who  entertain  the  opinion  that  our  liberties  would  be  greatly 
endangered  or  justice  imperilled  by  the  abolition  of  trial  by  jury,  and  that 
he  approves  of  special  verdicts,  and  particularly  of  special  findings,  as 
calculated  to  search  the  conscience  of  the  individual  juror,  and  to  lessen 
the  likelihood  of  a  jury  ignorant ly  or  willfully  giving  an  unjust  decision, 
which  cannot  be  reversed  on  appeal,  as  frequently  happens  where  only  a 
general  verdict  is  rendered. 

There  is  an  appendix  giving  a  summary  of  the  statutes  relating  to 
special  verdicts,  and  special  findings  on  particular  questions  of  fact, 
and  the  index  appears  to  be  complete  and  carefully  prepared. 

The  work  of  the  publishers  is  not  in  all  respects  that  which  we  are 
accustomed  to  expect  from  this  company.  In  the  copy  placed  in  the 
reviewer's  hands,  page  37  is  almost  entirely  blank,  and  page  44 
nearly  one-half  blank,  and  the  Table  of  Contents  could  certainly  have 
been  put  in  a  much  better  form,  both  as  to  type  and  spacing. 

The  Lawyers'  Reports  Annotated.  New  Series.  Book  1. 
Burdett  A.  Rich,  Henry  P.  Farnhan,  editors.  Rochester:  The  Lawyers' 
Co-operative  Publishing  Co.     1906.     pp.  47,  1282. 

Why  the  publishers  have  instituted  a  new  series  of  these  valuable 
reports  is  not  explained.  Certainly  the  new  volumes  do  not  differ  radi- 
cally from  those  with  which  we  have  become  familiar.  In  the  language 
of  the  preface  to  this  book,  "the  only  change  is  by  addition."  More 
cases  are  to  be  reprinted  in  each  volume;  and  brief  Case  Notes  are  ap- 
pended in  great  profusion.  This  enlargement  of  the  books  and  improve- 
ment in  their  contents  would  not  seem  to  call  for  ringing  out  the  old 
and  ringing  in  a  new  series. 

However,  we  are  not  disposed  to  quarrel  over  a  matter  of  detail  with 
editors  and  publishers  who  are  bent  upon  making  an  already  good  thing 
still  better.  We  welcome  this  volume  and  those  that  are  forthcoming, 
not  only  as  a  collection  of  leading  cases,  but  as  a  continuous  commentary 
and  digest  of  great  worth.  Most  of  the  Subject  Notes  in  this  book  are 
timely  and  exhaustive;  especially  those  on  "Legislative  Authority  for  a 
Private  Nuisance,"  "The  Law  Governing  Automobiles,"  and  "The 
Sale  of  Trademarks." 

Law  of  the  Domestic  Relations,  Embracing  Husband  and  Wife, 
Parent  and  Child,  Guardian  and  Ward,  Infancy  and  Master  and 
Servant.  By  James  Schouler.  Boston:  Little,  Brown  &  Co.  1905. 
pp.  xxxix,  421. 

The  author  tells  us  in  his  preface  that  the  present  work  "is  abridged 
from  the  author's  larger  work  upon  this  subject,  and  makes  use,  besides, 
of  the  lecture  notes  used  by  him  for  twenty  years  or  more  as  a  Law 
School  professor."     Those  familiar  with  the  earlier  work  will  find  no 
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surprises  in  the  present  volume.  The  773  pages  of  the  former  work  have 
been  compressed  into  421  pages  in  the  volume  before  us.  This  has  been 
accomplished  almost  entirely  by  omitting  portions  of  sections  and  throw- 
ing other  portions  into  the  footnotes.  Every  chapter  of  the  older  work 
has  been  preserved,  and  except  in  one  instance  the  chapter  headings 
remain  unchanged.  Not  only  the  identity  of  the  chapters  but  that  of 
the  sections  has  been  in  general  preserved.  The  sections  in  the  present 
work  number  491  as  against  494  in  the  former  volume.  On  the  other 
hand  substantially  no  new  material  has  been  added  so  far  as  has  been 
observed  and  the  exact  language  of  the  earlier  book  has  in  nearly  every 
instance  been  retained. 

There  has  been  a  slight  and  unimportant  change  in  emphasis.  The 
topic  of  Husband  and  Wife  constitutes  in  round  numbers  ten  per  cent, 
more  of  the  present  volume  than  of  the  earlier  work.  The  other  topics 
and  the  index  have  been  proportionately  cut  down.  Infancy  would  seem 
to  have  suffered  rather  unduly  as  compared  to  the  topic  of  Guardian  and 
Ward,  while  the  slight  treatment  of  the  subject  of  Master  and  Servant 
might  well  have  been  omitted  entirely.  But  after  all  the  readjustment 
of  emphasis  is  negligible.  The  book  is  an  abridgment  of  the  older  work 
and  nothing  more. 

The  "main  purpose"  of  the  author,  as  stated  in  the  preface,  is  "to 
supply  students  and  the  professional  lawyer  alike  with  an  elementary 
treatise  which  may  serve  for  study  and  practical  use."  Those  who 
know  the  earlier  work  do  not  need  to  be  assured  that  any  intelligent 
abridgment  of  that  work  would  meet  the  needs  of  students  reasonably 
well.  While  not  particularly  helpful  in  forecasting  the  law  of  the  future 
the  author's  earlier  work  was  in  the  main  a  sound  and  useful  guide  to  the 
results  of  the  decisions.  The  present  work  is  an  intelligent  abridgment 
and  preserves  the  merits  of  the  former  volume.  As  far  as  the  student  is 
concerned,  therefore,  we  may  cheerfully  agree  with  a  recent  reviewer  who 
says:  "As  a  statement  of  the  underlying  common  law  this  work  is  in 
most  respects  to  be  commended  *  *  *  but  with  this  caution,  that 
the  reader  must  not  attribute  to  it  infallibility." 

Considering  the  book  as  an  aid  to  the  professional  lawyer  we  are  by 
no  means  sure  that  the  standards  of  the  earlier  work  have  been  main- 
tained. The  professional  lawyer  needs  a  book  which  will  put  him  quickly 
in  possession  of  the  principle  in  which  he  is  interested  and  at  least  a  few 
cases  supporting  it,  chosen  with  discrimination  and  fairly  up  to  date. 
Contents,  index,  and  general  arrangement  are,  therefore,  to  him,  of 
great  importance.  The  chief  difference  between  the  contents  and  index 
of  the  present  volume  is  that  one  precedes  and  the  other  follows  the  text. 
Such  an  important  topic  as  "Separate  Estate  in  Equity"  can  only  be 
found  by  looking  up  the  general  heading  "Husband  and  Wife,"  then 
the  general  subhead  "effect  of  marriage,"  then  the  special  subhead, 
"modifications  by  equity  and  recent  statutes."  In  the  earlier  work 
each  section  had  a  descriptive  heading  forming  no  part  of  the  text  proper. 
In  the  present  work,  doubtless  in  an  endeavor  to  save  space,  these  head- 
ings have  been  dispensed  with  and  the  first  few  words  of  each  section 
have  been  printed  in  black  type.  Very  frequently  these  words  give  no 
adequate  conception  of  the  contents  of  the  section.     For  instance,  the 
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first  sentence  of  section  482  reads  and  looks  as  follows:  "But  where 
the  contract  is  corrupt,  oppressive  or  immoral  which  the  servant 
performs,  it  is  otherwise."  Yet  all  the  rest  of  the  section  is  given  over  to 
a  discussion  of  the  liability  of  the  servant  in  tort;  see  also  section  428. 

As  regards  the  citation  of  cases  the  author  tells  us  that  his  aim  has 
been  to  make  the  "citations  as  full  as  a  volume  of  the  present  compass 
may  permit."  About  twenty-five  hundred  cases  appear  in  the  table  of 
cases,  approximately  half  as  many  as  were  cited  in  the  earlier  volume. 
It  must  be  noted,  however,  that  the  author  has  adopted  the  very  unsat- 
isfactory expedient  of  citing  cases  in  his  footnotes  without  giving  the 
names  of  the  cases.  Query  whether  these  cases  all  appear  in  the  table 
of  cases?  Of  the  cases  listed  in  the  table  of  cases  a  goodly  proportion 
appear  to  be  new.  When  we  note,  however,  that  of  the  fifty-eight  cases 
on  the  topic  of  "Husband  and  Wife,"  which  Professor  Woodruff  prints 
in  his  case  book  on  Domestic  Relations  (1897),  and  of  the  eighty-three 
cases  on  "Husband  and  Wife  under  Modern  Legislation,"  which  Professor 
Smith  thought  worthy  of  a  place  in  his  case  book  on  Persons  (1899), 
Professor  Schouler  cites  but  seventeen  and  seven  respectively,  we  begin 
to  question  the  author's  discrimination  while  yielding  due  homage  to  his 
independence  and  originality. 

The  friendly  reviewer  whose  words  have  already  been  quoted  com- 
ments upon  the  "clearness  of  diction"  of  the  books  as  "refreshing." 
Here  we  cannot  follow  him.  We  were  prepared  for  the  worst  in  this 
respect  when  we  read  in  the  preface  of  a  "volume  *  *  *  whose 
chief  object  is  the  elucidation  of  principles,"  and  we  were  net  disappointed. 
We  opened  the  book  at  Chapter  VII,  page  128,  and  were  straightway 
"refreshed"  by  the  "clearness  of  diction"  of  the  following  passage: 
"Our  preceding  pages  have  shown,  in  respect  to  the  person  of  the  spouses, 
their  matrimonial  domicile,  the  conjugal  restraint  and  correction  of  the 
wife,  the  custody  of  the  offspring — again,  as  to  the  wife's  power  to  bind 
as  agent,  her  necessaries,  or,  in  respect  of  property,  her  equity  to  a  settle- 
ment, and  modern  modes  of  conveying  her  lands — a  modern  disposition 
to  so  construe  and  apply  or  modify  even  the  old  law  that  she  may  enjoy 
a  very  fair  share  of  freedom  and  consideration  in  the  household,  and 
maintain  her  dignity  under  all  circumstances."  Before  we  reached  the 
bottom  of  page  131  we  had  suffered  and  noted  the  following:  "Of  the 
American  married  woman's  acts  which  relate  chiefly  to  their  property 
and  contracts,  we  have  already  spoken,"  "this  is  not  easy  with  so  many 
independent  states,  each  carving  out  its  own  career,"  "not  much  farther 
than  a  century,"  "the  married  woman  is  no  longer  buried  under  legal 
fictions,"  "to  bring  her  nearer  to  the  plane  of  manhood,"  "one  whose 
identity  is  suspended  or  sunk  in  the  status  of  her  husband,"  and  finally, 
"emerging  from  coverture  and  the  common  law  we  come  out  into  the 
light  of  equity." 

It  would  be  as  trivial  as  unfair  to  quote  these  lapses  were  they  ex- 
ceptional, but  it  is  believed  that  a  careful  examination  of  the  book  will 
support  the  statement  that  they  are  typical  of  the  style  in  which  the  book 
is  written.  However,  all  the  phrases  which  have  just  been  quoted  ap- 
pear in  the  earlier  work  and  have  evidently  not  prevented  the  real  merits 
of  the  book  from  winning  for  it  a  recognized  place  in  our  legal  literature. 
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Presumably  a  similar  good  fortune  will  attend  the  present  volume.  It  is 
submitted  however  that  when  an  author,  as  he  tells  us,  has  "wholly 
prepared"  an  abridgment  of  an  admittedly  useful  book,  the  profession 
has  a  right  to  expect  to  find  that  he  has  removed  such  blemishes  as  these 
already  too  long  inflicted  upon  an  indulgent  public. 
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